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DIRECT  POPULAR  ELECTION  OF  THE  PRESI- 
DENT AND  VICE  PRESIDENT  OF  THE  UNITED 
STATES 


TUESDAY,  MARCH  27,  1979 

U.S.  Senate, 
Subcommittee  on  the  Constitution  of  the 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  2:08  p.m.,  in  room 
235,  Russell  Senate  Office  Building,  Senator  Birch  Bayh  (chairman 
of  the  subcommittee)  presiding. 

Present:  Senators  Bayh,  Hatch,  Thurmond,  and  Simpson. 

Staff  present:  David  Boise,  chief  counsel.  Committee  on  the  Judi- 
ciary; Nels  Ackerson,  chief  counsel  and  executive  director.  Subcom- 
mittee on  the  Constitution;  Mary  K.  Jolly,  staff  director;  Marcia 
Atcheson,  counsel;  Linda  Rogers-Kingsbury,  chief  clerk;  Tom  Parry, 
minority  chief  counsel;  Stephen  Markman,  minority  counsel;  Jim 
Lockemy,  counsel  for  Senator  Thurmond;  and  Charles  Wood,  coun- 
sel for  Senator  Simpson. 

Senator  Bayh.  The  subcommittee  will  come  to  order. 

OPENING  STATEMENT  OF  HON.  BIRCH  BAYH,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  INDIANA,  CHAIRMAN,  SUBCOMMITTEE 
ON  THE  CONSTITUTION 

Today  we  begin  the  first  of  4  days  of  hearings  on  Senate  Joint 
Resolution  28,  a  proposed  constitutional  amendment  to  abolish  the 
electoral  college  and  establish  direct  election  of  the  President  and 
Vice  President.  I  must  admit  to  a  certain  sense  of  having  been  here 
before.  Today's  will  be  the  44th  day  of  hearings  we  have  had  on 
this  proposal  since  I  began  chairing  this  subcommittee  back  in 
1966.  In  the  ensuing  years  there  have  been  some  180  witnesses  who 
have  delivered  over  3,730  pages  of  testimony.  Some  of  the  witnesses 
who  will  appear  before  us  in  the  coming  days  have  been  here 
before,  some  maybe  even  twice  before.  I  might  add  that  the  hearing 
record  shows  that  this  amendment  has  received  four  times  more 
consideration  and  study  than  any  other  amendment  in  over  25 
years. 

For  example,  the  amendment  abolishing  the  poll  tax,  the  most 
completely  studied  and  considered  amendment  of  the  period,  re- 
ceived only  11  days  of  hearings  with  25  witnesses  testifying. 

With  this  history  behind  us,  I  initially  opposed  the  idea  of  more 
hearings  because  I  felt  that  there  simply  was  no  need  for  them.  In 
recent  years,  we  have  had  witnesses  quoting  each  other  and  even 
themselves.  In  the  interests  of  perfect  fairness,  however,  I  finally 

(1) 


consented  to  the  opposition's  demands  for  these  additional  days,  so 
that  the  new  Members  of  the  Senate  would  have  full  opportunity 
and  time  to  consider  the  matter.  It  should  be  pointed  out,  however, 
that  four  new  Senators  quickly  decided  to  become  cosponsors  of 
this  amendment  and  that  others,  while  not  cosponsoring  are  sup- 
porters, and  have  become  some  of  its  strongest  boosters.  They  come 
from  large  States  and  small  States,  urban  and  rural,  and  they  have 
come  to  the  conclusion  that  direct  election  is  in  the  best  interests 
of  our  country.  In  any  case,  on  March  15,  I  finally  agreed  with  the 
opposition  to  let  Senate  Joint  Resolution  28  be  referred  to  commit- 
tee until  April  10,  so  that  we  could  once  more  air  differing  views 
on  this  measure  through  the  hearings  process.  Again,  in  an  effort 
to  be  more  than  fair,  we  have  allowed  the  opponents  of  Senate 
Joint  Resolution  28  to  have  more  witnesses  than  the  proponents. 
Therefore,  I  would  like  to  point  out  to  those  of  you  attending  these 
hearings  for  the  first  time  that  you  will  not  hear  for  instance,  from 
the  organizations  who  have  for  many  years  and  still  do  support 
direct  election,  groups  such  as  the  ABA,  the  U.S.  Chamber  of 
Commerce,  the  AFL-CIO,  UAW,  Common  Cause,  the  League  of 
Women  Voters,  as  well  as  the  American  Federation  of  Teachers, 
the  National  Federation  of  Independent  Business,  the  ACLU,  and 
the  ADA.  I  should  add  that  this  organizational  support  reflects 
what  the  people  in  this  country  think.  Polls  taken  over  the  last  12 
years  consistly  show  that  a  very  large  majority  of  Americans  sup- 
port direct  popular  election.  The  average  approval  has  stayed  at 
around  75  percent  over  this  period  of  time. 

In  any  case,  these  organizations  in  favor  of  direct  election  are  on 
the  record,  and  should  not  be  ignored  simply  because  in  the  inter- 
ests of  time  we  felt  we  should  not  ask  them  to  testify  once  again. 

Before  we  begin,  I  would  like  to  give  notice  that  there  is  one  kind 
of  argument  made  on  this  topic  with  which  I  must  confess  I  have 
become  increasingly  impatient,  and  that  is,  who  is  advantaged  and 
who  is  disadvantaged  under  the  electoral  college.  Everybody  admits 
that  the  electoral  college  sets  up  a  system  that  favors  some  people 
on  the  basis  of  where  they  happen  to  live.  There  seems  to  be  a  lot 
of  disagreement,  however,  as  to  who  these  people  are.  There  are 
those  people  who  have  come  here  and  said  they're  for  the  electoral 
college  because  they  are  advantaged  by  it.  What  seems  to  get  lost 
in  these  discussions  is  that  if  somebody  is  advantaged,  somebody 
else  is  disadvantaged.  If  the  electoral  college  favors  the  large  urban 
States,  it  simply  does  not  favor  the  smaller,  less  populated  States. 
If  it  favors  the  small  States,  it  just  does  not  advantage  the  large 
States.  If  it  favors  the  cities,  it  doesn't  favor  the  farmers.  It  just 
can't  do  it  because  somebody  has  to  lose.  Therefore,  if  we  have  a 
group  who  testifies  that  my  people  are  advantaged  by  the  electoral 
college  because  they  live  in  the  urban  areas  of  the  large  electoral 
vote  States,  someone  from  a  small,  rural  State  has  every  right  to 
up  and  say,  if  that's  so,  then  the  electoral  college  works  against 
me,  and  vice  versa.  The  winning  principle  behind  direct  election,  of 
course,  is  that  we  can  forget  these  inconsistent  claims  and  selfish 
interests  and  say,  all  our  votes  count  the  same. 

Well,  let's  get  started.  I  give  fair  warning  that  unless  someone 
does  a  superhuman  job  of  persuading,  I  am  going  to  remain  con- 
vinced the  direct  election  should  replace  our  present  system,  be- 


cause  direct  election  is  the  only  system  that  guarantees  that  every 
vote  will  count,  that  every  vote  will  count  the  same,  and  that  the 
candidate  with  the  most  votes  will  win. 
[Senate  Joint  Resolution  28,  introduced  by  Senator  Bayh  follows:] 


96th  congress 
1st  Session 


S.  J.  RES.  28 


Proposing  an  amendment  to  the  Constitution  to  provide  for  the  direct  popular 
election  of  the  President  and  Vice  President  of  the  United  States. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  25  (legislative  day,  January  15),  1979 
Mr.  Bayh  introduced  the  following  joint  resolution;  which  was  read  the  first  time 

February  22,  1979 
Read  the  second  time  and  placed  on  the  calendar 

March  15  (legislative  day,  February  22),  1979 

Referred  by  unanimous  consent  to  the  Committee  on  the  Judiciary  with 
instructions  that  it  be  reported  by  May  1,  1979 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  to  provide  for  the 
direct  popular  election  of  the  President  and  Vice  President 
of  the  United  States. 

1  Resolved  by  the  Senate  and  House  of  Representatives 

2  of  the    United  States  of  America   in   Congress  assembled 

3  (two-thirds  of  each  House  concurring  therein),  That  the  fol- 

4  lowing  article  is  proposed  as  an  amendment  to  the  Constitu- 

5  tion  of  the  United  States,  which  shall  be  vaUd  to  all  intents 


2 

1  and  purposes  as  part  of  the  Constitution  when  ratified  by  the 

2  legislatures   of  three-fourths   of  the   several   States   within 

3  seven  years  from  the  date  of  its  submission  by  the  Congress: 

4  "Article  — 

5  "Section  1.  The  people  of  the  several  States  and  the 

6  District  constituting  the  seat  of  government  of  the  United 

7  States  shall  elect  the  President  and  Vice  President.  Each 

8  elector  shall  cast  a  single  vote  for  two  persons  who  shall 

9  have  consented  to  the  joining  of  their  names  as  candidates  for 

10  the  offices  of  President  and  Vice  President.  No  candidate 

11  shall  consent  to  the  joinder  of  his  name  with  that  or  more 

12  than  one  other  person. 

13  "Sec.  2.  The  electors  of  President  and  Vice  President 

14  in  each  State  shall  have  the  qualifications  requisite  for  elec- 

15  tors  of  the  most  numerous  branch  of  the  State  legislature, 

16  except  that  for  electors  of  President  and  Vice  President  the 

17  legislature  of  any  State  may  prescribe  less  restrictive  resi- 

18  dence  qualifications  and  for  electors  of  President  and  Vice 

19  President   the    Congress   may   establish   uniform   residence 

20  qualifications. 

21  "Sec.  3.  The  persons  joined  as  candidates  for  President 

22  and  Vice  President  having  the  greatest  number  of  votes  shall 

23  be  elected  President  and  Vice  President,  if  such  number  be  at 

24  least  40  per  centum  of  the  whole  number  of  votes  cast. 


6 


3 

1  "If,  after  any  such  election,  none  of  the  persons  joined 

2  as  candidates  for  President  and  Vice  President  is  elected  pur- 

3  suant  to  the  preceding  paragraph,  a  runoff  election  shall  be 

4  held  in  which  the  choice  of  President  and  Vice  President 

5  shall  be  made  from  the  two  pairs  of  persons  joined  as  candi- 

6  dates  for  President  and  Vice  President  who  received  the 

7  highest  numbers  of  votes  cast  in  the  election.  The  pair  of 

8  persons  joined  as  candidates  for  President  and  Vice  President 

9  receiving  the  greater  number  of  votes  in  such  runoff  election 

10  shall  be  elected  President  and  Vice  President. 

11  "Sec.  4.  The  times,  places,  and  manner  of  holding  such 

12  elections  and  entitlement  to  inclusion  on  the  ballot  shall  be 

13  prescribed  in  each  State  by  the  legislature  thereof;  but  the 

14  Congress  may  at  any  time  by  law  make  or  alter  such  regula- 

15  tions.  The  days  for  such  elections  shall  be  determined  by 

16  Congress  and  shall  be  uniform  throughout  the  United  States. 

17  The  Congress  shall  prescribed  by  law  the  times,  places,  and 

18  manner  in  which  the  results  of  such  elections  shall  be  ascer- 

19  tained  and  declared.  No  such  election,  other  than  a  runoff 

20  election,  shall  be  held  later  than  the  first  Tuesday  after  the 

21  first  Monda}'  in  November,  and  the  results  thereof  shall  be 

22  declared  no  later  than  the  thirtieth  day  after  the  date  on 

23  which  the  election  occurs. 

24  "Sec.  5.  The  Congress  may  by  law  provide  for  the  case 

25  of  the  death,  inabilitv,  or  withdrawal  of  any  candidate  for 
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1  President  or  Vice  President  before  a  President  and  Vice 

2  President  have  been  elected,  and  for  the  case  of  the  death  of 

3  both  the  President-elect  and  Vice-President-elect. 

4  "Sec.  6.  Sections  1  through  4  of  this  article  shall  take 

5  effect  two  years  after  the  ratification  of  this  article. 

6  "Sec.  7.  The  Congress  shall  have  power  to  enforce  this 

7  article  by  appropriate  legislation.". 
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Senator  Bayh.  We  appreciate  the  opportunity  to  have  a  distin- 
guished senior  colleague  from  Arizona  with  us.  I  appreciate  your 
being  here,  Senator  Goldwater. 

TESTIMONY  OF  HON.  BARRY  M.  GOLDWATER,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ARIZONA,  ACCOMPANIED  BY  J.  TERRY 
EMERSON,  COUNSEL 

Senator  Goldwater.  Thank  you  very  much,  Mr.  Chairman.  I 
would  like  to  introduce  my  legal  adviser,  Mr.  Terry  Emerson,  on 
my  staff. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  testify  before  you 
on  the  subject  of  Presidential  election  reform.  As  a  former  candi- 
date of  one  of  the  two  major  parties,  I  have  some  thoughts  to  share 
with  you. 

First,  Mr.  Chairman,  I  must  state  my  opposition  to  the  direct 
election  plan.  I  do  believe  there  are  positive  changes  your  commit- 
tee can  recommend,  but  this  is  not  one  of  them. 

To  my  mind,  the  direct  election  proposal  is  undemocratic,  incon- 
sistent, chaotic  and  divisive. 

It  is  undemocratic  because  it  is  not  based  on  the  concept  of 
majority  rule.  Instead,  it  substitutes  a  procedure  under  which  a 
candidate  might  be  elected  without  capturing  a  plurality  in  even 
one  State.  So  long  as  a  candidate  gathers  40  percent  of  the  vote 
nationally  and  no  other  candidate  receives  more,  he  is  declared  the 
winner,  without  a  runoff. 

The  direct  election  plan  is  inconsistent  because  it  does  not  pro- 
vide for  an  accurate  selection  of  the  "people's  choice,"  as  promised. 
Instead,  it  is  arbitrarily  assumed  that  if  the  people  were  allowed  to 
choose  among  the  top  two  candidates,  they  would  always  pick  the 
same  person  who  won  a  plurality  in  the  first  election. 

This  means  one  person's  vote  may  be  sufficient  to  elect  the 
President  if  he  votes  for  the  same  candidate  as  40  percent  of  the 
people. 

His  vote  will  be  meaningless  if  he  joins  with  60  percent  of  the 
electorate  who  prefer  someone  else.  Thus,  a  voter  who  is  among  the 
40  percent  bloc  will  command  an  inflated  vote,  which  is  superior  to 
those  cast  by  60  percent  of  his  fellow  citizens,  just  the  same  as  a 
citizen  whose  vote  is  now  inflated  by  the  unit  rule. 

Mr.  Chairman,  the  plan  is  chaotic  because  it  would  lead  to  a  rash 
of  vote  contests  that  might  spread  throughout  the  Nation  in  any 
close  election.  This  would  be  true  whether  or  not  fraud  was 
charged.  Human  and  mechanical  error  would  be  sufficient  by  itself 
to  make  it  worthwhile  for  a  losing  candidate  to  challenge  the 
election  outcome.  When  the  impact  of  a  mistaken  count  in  one  city 
or  county  is  no  longer  insulated  within  the  boundaries  of  a  single 
State,  but  can  directly  affect  the  result  across  the  entire  Nation, 
there  will  be  great  pressures  on  a  losing  candidate  to  demand  a 
recount  in  almost  every  political  unit  in  the  United  States. 

Once  any  recounts  get  started,  all  178,000  precincts  will  be  in- 
volved. A  switch  of  votes  in  Illinois  will  no  longer  affect  the  out- 
come in  that  State  alone.  It  might  change  the  result  nationwide.  As 
so  it  goes  down  the  line. 

Mr.  Chairman,  I  contend  direct  election  is  divisive  because  it 
would  encourage  a  proliferation  of  splinter  parties.  At  least  seven 


of  your  past  witnesses  have  agreed  that  the  number  of  "third 
parties"  will  increase  under  direct  election. 

For  example,  Theodore  White,  who  has  written  several  well- 
known  books  on  Presidential  campaigns,  said  that  direct  election 
"results  in  less  compromise.  It  opens  up  the  possibility  of  ideologi- 
cal parties  or  racist  parties." 

Richard  Goodwin,  a  former  writer  for  both  Presidents  Kennedy 
and  Johnson,  has  explained  why  he  believes  direct  election  would 
promote  splinter  parties.  From  personal  experience,  he  said: 

I  do  know  in  1968  when  the  people  who  wanted  to  organize  a  party  came  to  those 
of  us  who  were  working  with  Senator  McCarthy  and  were  anxious  to  start  a  new 
party  and  had  actually  done  studies  of  ballot  and  election  laws,  the  principal 
argument  that  stripped  that  movement  of  its  forces  was  that  the  effect  would  be 
simply  to  throw  States  into  the  Nixon  column.  They  could  not  carry  States. 

And  then  Mr.  Goodwin  went  on  and  said: 

At  a  minimum,  you  would  arrive  nationally  where  you  now  are  in  New  York 
State,  for  example,  where  you  have  four  parties,  because  a  party  that  can  command 
a  million  or  two  million  votes  only  organized  in  three  or  four  States,  has  the 
balance  of  power,  just  as  the  Liberal  Party  can  achieve  the  balance  of  power  in  a 
governorship  or  Senatorial  fight  in  New  York.  And  I  think  that  it  would  be  a  great 
incentive  for  people  to  form  these  groups  in  order,  if  not  to  win  the  election,  to 
maximize  their  own  influence. 

Mr.  Chairman,  I  am  also  concerned  that  direct  election  will 
destroy  our  Federal  system.  Yes,  I  am  aware  of  intricate  calcula- 
tions which  claim  to  show  a  disparity  in  voting  power  for  residents 
of  smaller  States. 

But,  what  these  mathematical  studies  miss  is  the  human  factor. 
They  do  not  take  account  of  the  human  psychology  which  governs 
real-life  politics. 

Academic  calculations  fail  to  consider  the  identity  of  States  as 
communities  of  citizens  who  hold  a  feeling  of  association  with  each 
other.  The  harmful  effect  that  direct  election  would  have  on  this 
attitude  was  described  by  Theodore  White,  who  warned  your  com- 
mittee in  earlier  testimony  that  direct  election: 

Would  take  away  an  equally  vital  part  of  the  political  system  in  abolishing  the 
sense  of  community  in  our  various  States.  The  States  vote  as  communities.  They  are 
proud  of  how  they  vote.  People  like  to  be  New  Yorkers  or  Kentuckians  or  Missouri- 
ans  or  Hoosiers.  To  deprive  them  of  this  sense  of  belonging  to  a  voting  unit  and 
being  sunk  in  the  electronic  dots  that  go  over  a  tote  board,  that  could  be  perhaps 
the  gravest  political  danger  that  this  new  resolution  invites. 

Richard  Goodwin  testified  to  the  same  point.  He  explained: 

Most  presidential  campaigns  are  concentrated  on  no  more  than  20  percent  of  the 
vote,  the  swing  vote,  on  the  assumption  that  the  rest  are  pretty  well  committed. 
Today,  nearly  every  State  has  a  swing  vote  which,  even  though  very  small,  might 
win  the  State's  electoral  vote.  Thus,  nearly  every  State  is  worth  some  attention.  If 
the  focus  shifts  to  numbers  alone,  then  the  candidate  will  have  to  concentrate 
almost  exclusively  on  the  later  States.  This  is  where  the  people  and  where  the  most 
volatile  vote  is  to  be  found. 

As  a  former  candidate,  I  agree  with  Mr.  Goodwin's  conclusion. 
And  thus,  I  am  afraid  that  direct  election  would  destroy  the  special 
extra  weight  now  given  in  elections  for  protection  of  smaller 
States. 

For  even  if  a  candidate  fails  to  visit  a  given  State,  he  may  well 
take  a  particular  position  on  this  or  that  issue,  calculated  to  attract 
voters  in  that  State,  which  gives  them  influence  all  the  same. 
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Now,  I  have  heard  it  argued  that  someday  one  candidate  might 
receive  a  majority  of  the  electoral  votes  and  another  a  majority  of 
the  popular  votes.  In  fact,  it  is  suggested  that  Gerald  Ford  could 
have  won  a  majority  of  the  electoral  votes  had  there  been  a  shift  of 
a  few  thousand  votes  in  two  scattered  States. 

The  fallacy  of  this  argument  is  that  if  the  popularity  of  former 
President  Ford  had  been  great  enough  to  have  given  him  sufficient 
additional  votes  to  win  these  particular  States,  in  all  likelihood  he 
would  have  enjoyed  a  proportionate  increase  in  his  strength  in 
many  other  States  as  well.  The  shift  would  not  have  been  limited 
to  those  two  States  alone.  Thus,  the  result  would  have  been  a 
plurality  for  Mr.  Ford  of  the  total  popular  votes  nationwide,  as  well 
as  in  those  given  States. 

While  we  are  discussing  theory,  Mr.  Chairman,  we  might  consid- 
er what  could  happen  under  direct  election.  For  if  the  electoral 
vote  is  bad,  I  suggest  that  direct  election  would  be  even  worse. 
Under  direct  election  a  candidate  could  be  elected  without  carrying 
a  single  State,  if  the  election  is  close  enough— and  there  are  many 
splinter  parties.  Or  one  State  might  give  a  candidate  such  a  large 
majority  that  it  would  outweigh  results  in  every  other  jurisdiction. 
For  example  in  1968,  Massachusetts  gave  Hubert  Humphrey  a 
majority  of  over  700,000  votes,  a  winning  margin  that  was  greater 
than  the  plurality  by  which  Richard  Nixon  won  any  of  three  entire 
regions  in  the  country. 

At  this  point,  I  would  like  to  interject  the  idea  that  under  direct 
election,  there  is  a  likelihood,  not  just  a  possibility,  nine  States 
could  elect  the  President  of  the  United  States.  Those  of  us  from 
smaller  States  do  not  like  that,  we  like  to  feel  we  have  a  hand  in  it. 

I  might  stretch  that  a  bit  further,  as  long  as  we  are  going 
theoretical,  and  point  out  there  has  been,  for  a  great  many  years, 
an  argument  against  every  State  having  two  Senators.  The  argu- 
ment comes  up  in  New  York,  or  in  California,  or  in  Pennsylvania. 
Why  should  a  State  such  as  ours,  with  tremendous  population,  only 
have  two  Senators,  while  little  Arizona  has  two  Senators,  or 
Nevada  has  two  Senators? 

And  if  we  go  to  direct  elections,  I  have  a  strong  feeling  that  the 
next  move — not  coming  from  you — would  be  to  redirect  this  senato- 
rial strength  of  our  country. 

Mr.  Chairman,  while  I  oppose  direct  election  there  are  recom- 
mendations I  would  make  to  bring  our  voting  procedures  into  line 
with  20th  century  conditions. 

First,  and  most  obvious  of  all,  we  should  make  it  mandatory  for 
each  State  to  choose  its  electoral  votes  by  the  will  of  its  people. 
While  it  is  an  almost  forgotten  fact,  the  Constitution  presently 
allows  individual  State  legislatures  to  determine  the  manner  by 
which  Presidential  electors  are  chosen.  In  the  early  days  of  our 
history,  legislatures  often  made  this  choice.  In  fact,  the  State  legis- 
lature in  South  Carolina  continued  this  practice  until  1860  and  it 
was  used  in  Colorado  in  1876  and  in  Florida  in  1868. 

It  is  inconceivable  that  the  people  would  ever  want  this  right  to 
be  taken  away  from  them  again.  For  this  reason,  I  believe  a  consti- 
tutional amendment  is  in  order  to  prevent  the  States  from  appoint- 
ing electors  by  any  means  other  than  direct  popular  vote.  Here  is 
one  setting  in  which  direct  election  is  the  only  acceptable  method. 
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Second,  we  must  eliminate  the  problem  of  the  faithless  elector. 
The  electoral  votes  of  each  State  or  district  should  be  cast  auto- 
matically and  not  be  left  to  the  whim  of  individual  electors  assem- 
bled in  Washington. 

Third,  we  should  concentrate  on  removing  the  last  vestiges  of 
outmoded  technicalities  or  administrative  barriers  that  make  it 
impossible  for  otherwise  qualified  citizens  to  vote.  For  example, 
polls  should  remain  open  for  longer  hours,  preferably  on  a  24-hour 
basis,  so  that  citizens  have  an  expanded  choice  of  convenient  times 
for  balloting. 

And  I  have  even  suggested  that  the  entire  country  go  on  central 
time  on  election  day,  so  we  could  do  away  with  Walter  Cronkite 
trying  to  influence  a  few  votes  out  of  northern  California  into  some 
service  station  up  in  New  Hampshire. 

Fourth,  we  should  amend  the  electoral  college  system  by  making 
it  representative.  In  other  words,  if  Mr.  Smith  gets  55  percent  of 
the  votes  and  Mr.  Jones  45  percent  in  a  State,  then  divide  the 
electoral  votes  up  in  that  manner  and  do  away  with  the  winner 
taking  all,  even  if  the  winning  margin  is  only  by  a  one-tenth  of  1 
percent. 

I  have  joined  with  Senators  Thurmond  and  Cannon,  who  have 
introduced  this  proposal 

In  summary,  I  believe  there  are  many  avenues  still  open  by 
which  we  can  provide  for  the  widest  possible  participation  by  our 
people  in  elections. 

I  want  to  thank  you,  sir,  for  allowing  me  to  appear  before  you 
today. 

Senator  Bayh.  I  appreciate  your  presence,  as  well  as  having  your 
thoughts.  It  sort  of  looks  like  an  elephant,  and  depends  on  what 
side  of  it  you  are  looking  at.  The  tail  might  look  different  than  the 
front  of  it 

I  notice  with  a  great  deal  of  interest  your  reliance  on  Richard 
Goodwin  talking  about  the  splinter  parties  in  1968,  ignoring  the 
fact  we  had  a  splinter  party  in  1968  that  darn  near  threw  the 
country  in  chaos. 

But  you  are  busy  and  I  am  busy,  and  we  will  have  a  chance  to 
discuss  this  at  length.  And  I  appreciate  you  taking  the  time  to  be 
here. 

Senator  Goldwater.  Thank  you  very  much;  my  point  is  that  the 
same  defects  exist  under  either  system,  so  why  change  if  it  is  not 
for  the  better. 

Senator  Bayh.  I  see  our  colleague,  Senator  Pryor,  here,  but  I 
understand  he  and  Senator  Levin  wanted  to  testify  in  tandem.  So  if 
he  has  no  objection,  we  will  just  wait  for  a  few  minutes. 

Senator  Hatch  has  just  arrived.  I  understand  Senator  Hatch  has 
a  statement  he  would  like  to  make. 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  UTAH 

Mr.  Chairman,  the  Judiciary  Subcommittee  on  the  Constitution 
today  holds  the  first  for  four  hearings  on  Senate  Joint  Resolution 
28,  amending  the  Constitution  of  the  United  States  to  provide  for 
the  direct  election  of  the  President  and  Vice  President.  Senate 


43-848    O  -  79  -  2 


12 

Resolution  28  would  abolish  the  electoral  vote  system  established 
by  the  Founding  Fatners  nearly  2  centuries  ago. 
'Prof.  Charles  Black  of  the  Yale  Law  School  has  said  of  this 
resolution  that,  "if  it  passes,  it  will  be  the  most  deeply  radical 
amendment  which  has  ever  entered  the  Constitution  of  the  United 
States."  At  the  outset  of  these  hearings,  I  must  indicate  my  agree- 
ment with  this  characterization.  Direct  election  strikes  hard  at 
some  of  the  most  enduring  principles  and  values  of  our  system  of 

Government.  t>  ,    •     i 

It  takes  one  of  the  several  strands  of  the  American  Political 
Fabric— political  equality— and  seeks  to  reweave  an  entirely  new 
cloth  with  this  single  strand.  Political  Ekjuality  and  Democracy  and 
Majority  Rules  Represent  some  of  the  most  basic  elements  of  the 
American  political  system.  But  these  do  not  stand  alone.  Our 
system  is  not  as  simple  as  those  who  speak  only  of  "one-man,  one- 
vote"  would  have  us  believe.  The  Founding  Fathers  did  not  be- 
queath us  with  a  simple  system  of  government,  a  system  conform- 
ing to  a  single,  unwavering  principle.  Rather,  they  gave  us  a 
remarkably  durable  system  that  contemplates  checks  and  balances, 
separation*  of  powers,  bicameralism,  concurrent  majorities,  limita- 
tions of  powers,  protection  of  minority  rights,  and  federalism.  Each 
of  these  principles  must  be  weighed  and  considered  when  this  body 
legislates  and,  even  more  importantly,  when  it  seeks  to  amend  the 
Constitution. 

Senate  Joint  Resolution  2S  attaches  overriding  priority  to  the 
single  value  of  political  equality.  In  the  process,  these  other  values 
are  necessarily  subordinated.  A  former  president  of  the  American 
Bar  Association  has  stated  that,  "There  is  no  valid  reason  why  the 
concept  of  one  person,  one  vote  should  not  be  applied  to  the  highest 
officers  of  our  land."  By  the  same  token,  is  there  any  "valid 
reason"  why  the  States  should  be  represented  equally  in  this  body, 
despite  unequal  populations?  Is  there  any  "valid  reason"  why  the 
President  of  the  United  States  should  be  able  to  veto  legislation 
endorsed  by  a  majority  of  the  direct  Representatives  of  the  people? 
Is  there  any  "valid  reason"  why  the  Constitution  of  the  United 
States  cannot  be  amended  by  simple  'one-man.  one-vote'  majorities? 
And  what  is  the  "valid  reason"  for  enabling  that  most  highly 
undemocratic  of  institutions — the  Supreme  Court — to  overturn  de- 
cisions that  might  have  been  reached  by  an  overwhelming  consen- 
sus of  the  people  and  their  Representatives? 

In  place  of  a  finely  balanced  system  of  Government  which,  in  the 
words  of  Thomas  Jefferson,  ensures  the  existence  of  "reasonable 
majorities"  for  major  decisions.  Senate  Joint  Resolution  28  would 
give  us  "government  by  adding  machines."  In  the  place  of  Federal- 
ism, it  would  give  us  an  abacus. 

As  John  F.  Kennedy  observed  more  than  2  decades  ago  in  de- 
fending the  electoral  college,  "it  is  not  the  presidency  we  are 
talking  about,  but  a  whole  solar  system  of  powers.  If  it  is  proposed 
to  change  the  balance  of  power  of  one  of  the  elements  of  the 
system,  it  is  necessarv*  to  consider  the  others."  Direct  election 
cannot  be  Wewed  in  a  vacuum.  Our  political  system  did  not  develop 
in  a  vacuum  and  it  cannot  be  altered  in  a  vacuum. 

Very  briefly.  I  would  like  to  allude  to  some  of  the  non-constitu- 
tional problems  with  direct   election.   First,   substantial  changes 
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would  be  effected  in  the  two-party  system  in  this  country.  In  the 
place  of  a  system  that  creates  disincentives  for  third  parties,  it 
would  substitute  a  system  that  encourages  the  proliferation  of  such 
parties.  In  the  place  of  a  system  that  encourages  party  moderation, 
it  would  substitute  a  system  that  discourages  consensus.  And  in  the 
place  of  a  system  that  carefully  works  out  compromises  in  advance 
of  National  Elections,  it  would  substitute  a  system  that  provides 
incentives  for  dissident  elements  to  pursue  their  own  "Spoiler" 
candidacies. 

Secondly,  Senate  Joint  Resolution  28  would  further  erode  State 
responsibilities  in  the  area  of  election  administration.  To  the 
extent  that  it  would  substitute  a  single  National  Election  for  50 
elections  presently  conducted  on  the  State  level,  it  would  be  neces- 
sary to  impose  a  single  set  of  uniform  procedures  concerning  voter 
eligibility,  polling  place  operations,  ballot  composition,  and  a  host 
of  other  election  responsibilites  currently  belonging  to  the  States. 
A  further  vestige  of  federalism  would  be  eroded  in  the  process. 

Third,  Senate  Joint  Resolution  28  would  substitute  uncertainty 
for  certainty  in  the  Presidential  transition  process.  Where  the 
country  currently  knows  who  its  next  President  is  going  to  be  the 
day  after  election  day  every  4  years,  this  resolution  would  give  us 
runoff  elections,  and  constant  recounts.  While,  under  the  Electoral 
vote  system,  recounts  are  occasionally  necessitated  in  those  States 
in  which  elections  are  close,  direct  election  would  ensure  that 
recounts  occurred  in  every  one  of  the  200,000  precincts  across  the 
country,  in  the  event  of  close  elections.  Such  recounts  could  take 
weeks,  during  which  time  the  necessity  of  a  runoff  election  would 
be  entirely  uncertain.  Such  recounts  could  well  occur  after  runoff 
elections  as  well  ensuring  that  the  identity  of  the  new  chief  execu- 
tive not  be  known  until  shortly  before  his  inauguration  date. 

Mr.  Chairman,  perhaps  the  most  compelling  aspect  of  the  case 
against  direct  election  is  the  uncertainly  of  how  our  institutions 
will  be  affected  by  it.  There  seem  to  be  experts  with  sharply 
divergent  views  on  virtually  every  aspect  of  direct  election — the 
impact  upon  the  parties,  the  impact  upon  the  nomination  process, 
whether  or  not  the  large  or  small  States  will  benefit,  which  inter- 
est groups  will  benefit,  and  the  difficulties  of  election  administra- 
tion. 

There  is  a  strong  burden  of  proof  that  must  be  met,  in  my 
opinion,  by  those  who  seek  to  alter  the  permanent  law  of  this  land. 
It  is  not  simply  a  "preponderance"  of  evidence,  but  an  "overwhelm- 
ing weight"  of  the  evidence  that  must  be  satisfied.  I  would  ask  that 
this  be  carefully  borne  in  mind  dirung  the  hearings  of  the  next  2 
weeks.  I  do  not  believe  that  I  am  exaggerating  when  I  suggest  that 
this  amendment  may  be  the  most  important  domestic  initiative 
that  may  be  considered  by  the  96th  Congress. 

Senator  Bayh.  We  have  Senator  Levin  and  Senator  Pryor  both 
here.  I  understand  they  wanted  to  testify  in  tandem.  Please  join  us, 
gentlemen. 

It  appears  that  Senator  McClure  has  been  captured  by  a  con- 
stituent, or  something,  en  route.  That  happens  to  all  of  us.  I  do  not 
say  that  at  all  critically. 

Gentlemen,  we  appreciate  your  asking  to  testify  inasmuch  as  the 
major  purpose  of  holding  these  hearings  is  to  give  an  opportunity 
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to  the  newer  members  and  have  a  chance  to  be  well-versed  on  this 
issue. 

I  think  particularly  significant  is  that  two  of  our  new  members 
are  here  to  try  to  perhaps  educate  us  in  the  process.  And  I  appreci- 
ate that. 

Shall  we  flip  a  coin? 

TESTIMONY  OF  HON.  CARL  LEVIN,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  MICHIGAN,  AND  HON.  DAVID  PRYOR,  A  U.S.  SENA- 
TOR  FROM  THE  STATE  OF  ARKANSAS 

Senator  Pryor.  The  distinguished  Senator  from  Michigan  has  to 
preside  at  five  minutes  to  three,  and  I  am  going  to  suggest  that  it 
might  be  better  for  him  to  proceed,  if  he  does  not  mind. 

Senator  Levin.  Thank  you  very  much,  Mr.  Chairman. 

First,  let  me  thank  Senator  Pryor  for  his  usual  courtesy. 

Before  I  begin  my  statement,  I  want  to  commiserate  with  the 
Chairman  on  the  outcome  of  the  game  last  night.  We  look  forward 
to  the  Indiana  popcorn. 

Senator  Bayh.  I  can  just  see  those  tears  are  staining  your  tie. 

[Laughter.] 

Senator  Hatch.  I  thought  that  was  nice  of  you  to  say.  As  an 
objective  outsider  we  were  having  the  game  in  Utah. 

Senator  Levin.  Thank  you,  Mr.  Chairman.  I  am  pleased  to  have 
the  opportunity  to  express  my  views  today  to  this  subcommittee  on 
a  matter  which  I  believe,  because  of  its  basic  fairness,  democratic 
nature  and  inherent  simplicity,  is  an  election  reform  long  over- 
due— the  abolition  of  the  electoral  college  and  the  creation  of  direct 
election  of  the  President  and  Vice  President  of  the  United  States. 

There  is  no  principle  more  basic  to  our  concept  of  democracy 
than  equal  treatment  under  the  law.  And  yet,  when  this  Nation 
goes  to  the  polls  every  4  years  in  the  only  truly  national  election 
that  we  have,  that  principle  is  abrogated.  The  effect  of  the  electoral 
college  system  on  our  Presidential  election  is  the  unequal  treat- 
ment of  individual  voters  and  their  votes. 

Because  of  various  factors  such  as  voter  turnout,  the  number  of 
electoral  votes  assigned  to  a  given  State,  the  uncontested  strength 
of  one  particular  party  within  a  State,  a  voter  may  see  his  or  her 
vote  for  President  count  for  much  less  than  a  voter  in  another 
State. 

Take,  for  example,  the  1976  election.  In  Alaska,  which  has  3 
electoral  votes,  there  was  1  elector  for  every  100,000  people;  but,  in 
New  York,  with  41  electors,  1  elector  represented  some  400,000 
people.  Viewed  this  way,  that  means  that  a  vote  in  Alaska  had  4 
times  as  much  influence  as  a  vote  in  New  York.  Or,  take  the 
situation  in  that  same  election  of  Minnesota  and  Louisianna,  both 
with  10  electoral  votes.  1,900,000  Minnesotans  voted  in  that  elec- 
tion, while  only  1,300,000  residents  of  Louisianna  voted.  That's  a 
difference,  a  dilution  in  voting  power  you  could  say,  of  some  52 
percent  between  States  that  are  supposed  to  be  equal  in  weight. 

But  then  there  is  the  argument,  raised  by  opponents  of  direct 
election,  that  small  States  are  advantaged  by  the  electoral  college 
and  that  that  is  a  condition  we  should  maintain.  I  respectfully 
disagree.  The  electoral  college  was  not  designed  to  protect  the 
interests  of  any  one  State  or  States,  including  the  small  States — 
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that  was  accomplished  by  our  forefathers  through  our  bicameral 
legislature  with  its  provision  for  equal  representation  in  the  Senate 
regardless  of  size. 

Moreover,  whether  in  fact  small  States  are  advantaged  under  the 
electoral  college  system  is  open  to  question.  If  we  take  the  example 
of  Alaska  and  New  York,  again,  in  the  1976  election,  we  could  say, 
as  I  did  earlier,  that  Alaska  was  4  times  more  advantaged  than 
New  York,  by  looking  at  the  population  compared  to  the  number  of 
electors  for  each  State.  But,  let's  look  at  it  from  a  different  perspec- 
tive— the  number  of  electors  one  voter  can  influence.  In  Alaska,  a 
voter  can  influence  only  3  electoral  votes,  while  a  New  York  voter 
can  influence  41  electoral  votes.  And  this  fact,  by  the  way,  does  not 
go  unnoticed  by  the  campaigners,  as  Senator  Dole  so  aptly  pointed 
out  in  his  remarks  before  this  same  committee  in  the  Igist  Congress. 

I  do  not  need  to  detail  for  this  committee  the  factors  and  the 
arguments  that  are  raised  on  the  issue  of  an  individual's  voting 
strength  under  the  electoral  college  versus  direct  election.  I  know 
you  have  heard  much  of  that  at  previous  hearings,  and  you  will 
undoubtedly  hear  more  on  that  subject  at  these  hearings.  Let  me 
simply  emphasize  that  the  discrepancies  are  real  and  widespread 
and  they  defy  our  basic  sense  of  fairness. 

I  also  think  we  ask  the  wrong  question  when  we  ask:  who  gains 
and  who  loses  under  the  electoral  college,  and  how  will  this  group 
or  that  group  lose  its  advantage  under  direct  election? 

Is  it  not  the  function  of  the  President  to  serve  the  interests  of  all 
persons,  all  citizens  of  this  country? 

And,  if  the  answer  to  that  question  is  yes,  which  I  believe  it  is, 
then  all  persons  in  this  country  should  have  an  equal  say  as  to  who 
that  President  will  be.  In  the  debate  over  who  will  gain  and  who 
will  lose,  there  is  only  one  real  winner  in  implementing  direct 
election  and  that  is  the  American  people,  who  will  finally  be  able 
to  participate  in  a  democratic  and  fair  national  election. 

And  the  American  people  will  also  win  because  we  will  have 
eliminated  the  threat  which  the  electoral  college  has  always  poised: 
the  possibility  that  a  candidate  who  has  not  won  the  popular  vote 
will,  through  the  mechanisms  of  the  electoral  college,  be  elevated 
to  the  Presidency, 

The  majesty  of  the  electoral  process  in  this  country  is  nowhere 
more  evident  than  in  the  way  we  accept  the  results  of  an  election. 
No  matter  how  bitterly  fought  it  is,  on  the  day  after  the  votes  are 
counted  we  join  together  as  a  people  and  announce  our  support  for 
the  candidate  we  may  have  opposed  just  days  ago.  We  have  such 
faith  in  the  system  that  we  accept  its  verdict,  no  matter  how  much 
we  may  disagree  with  it.  What  the  electoral  college  contains  is  the 
potential  for  eliminating  that  acceptance  of  results. 

Imagine  the  attitude  of  people  who  see  their  candidate,  support- 
ed by  a  plurality  of  the  voters,  denied  office.  I  do  not  think  they 
would  willingly  accept  the  results.  I  do  not  think  they  would  freely 
give  their  consent  to  be  governed  by  a  minority  President.  And, 
therefore,  I  am  afraid  that  such  a  President  would  not  have  the 
ability  to  govern  so  vital  at  this  time.  He  would  not  have  the 
mandate  that  an  election  normally  gives  a  leader. 

The  potential  for  a  minority  President  is  too  great,  and  the 
consequences  of  such  a  President  too  frightening  to  allow  us  to 
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continue  to  play  electoral  roulette  with  a  system  which  was  con- 
ceived in  a  different  time  and  does  not  relate  to  the  reality  of  the 
current  role  we  play  as  a  nation  in  the  world. 

I  thank  you  for  this  opportunity  to  present  my  views  on  this 
matter  and  I  wish  Senator  Bayh  and  this  committee  well  in  your 
efforts  to  get  this  issue  before  the  States  for  ratification. 

Senator  Bayh.  Thank  you,  Senator  Levin. 

Senator  Pryor,  could  you  give  your  testimony  now?  We  will  keep 
our  eye  on  that  clock,  because  Senator  Levin  is  having  to  preside. 

Senator  Pryor.  We  want  the  Senate  to  run  well,  so  we  know  he 
will  be  there  on  time  to  preside  and  do  his  duties  dutifully. 

Senator  Bayh.  It  is  quite  a  sacrifice  that  he  be  here  instead  of 
there. 

Senator  Pryor.  He  is  here,  Mr.  Chairman,  as  you  know,  for  a 

very  good  cause. 

Mr.  Chairman,  I  am  pleased  to  have  this  opportunity  to  express 
my  support  of  Senate  Joint  Resolution  28,  which  proposes  an 
amendment  to  the  Constitution  to  provide  for  the  direct  popular 
election  of  the  President  and  Vice  President.  I  have  been  a  long- 
time supporter  of  direct  election.  When  I  served  in  what  we  call 
the  other  body,  in  the  House  of  Representatives,  I  sponsored  legis- 
lation to  accomplish  this  end  in  both  the  91st  and  92d  Congresses. 

As  you  know,  Mr.  Chairman,  the  House  passed  House  Joint 
Resolution  681  on  September  18,  1969,  by  a  vote  of  339-70.  Now  a 
decade  later,  we  are  long  overdue  in  attempting  to  change  our 
system  of  electing  a  President. 

Mr.  Chairman,  I  would  also  like  to  take  this  opportunity  to 
express  my  admiration  for  the  work  you  have  done  over  the  last 
dozen  years  in  bringing  this  issue  to  the  attention  of  the  Congress 
and  the  American  people.  Hopefully,  your  efforts  and  those  who 
join  with  you  will  be  successful  in  this  session  of  Congress. 

Mr.  Chairman,  our  country  stands  for  equality,  for  one  man,  one 
vote,  yet  under  the  electoral  college  system,  all  votes  are  not  equal 
and  many  votes  are  negated  or  counted  for  an  opponent.  There  are 
many  reasons  why  the  electoral  college  system  is  not  equitable  and 
does  not  provide  our  country  with  the  best  selection  method  for  our 
two  highest  national  officials. 

The  present  electoral  college  system  can  elect  a  President  who 
has  fewer  popular  votes  than  his  opponent.  This  has  happened  3 
times  in  our  history: 

1824 — Andrew  Jackson  received  more  electoral  votes  and  popular 
votes  than  John  Quincy  Adams,  however,  the  election  went  to  the 
House  of  Representatives  and  John  Quincy  Adams  was  elected. 

1876 — Samuel  J.  Tilden  received  a  majority  of  more  than  250,000 
popular  votes  over  Rutherford  B.  Hayes,  but  the  returns  from  4 
States  were  contested.  An  electoral  commission  created  by  Con- 
gress to  settle  the  dispute  decided  the  contested  returns  in  favor  of 
Rutherford  Hayes,  however,  and  he  was  named  President. 

1888— Although  Grover  Cleveland  received  a  popular  plurality  of 
approximately  100,000  votes  over  Benjamin  Harrison,  he  obtained 
only  168  electoral  votes,  and  Benjamin  Harrison  with  233  electoral 
votes  was  elected  President. 

There  have  also  been  instances  when  the  mere  shift  of  the  popu- 
lar vote  in  one  or  two  States  would  have  given  the  election  to  the 
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candidate  who  had  not  received  the  greatest  total  number  of  popu- 
lar votes. 

1960 — In  1960,  a  change  of  about  4,500  votes  in  Illinois  and 
23,000  votes  in  Texas  would  have  given  the  election  to  Richard 
Nixon  rather  than  John  Kennedy. 

1976— In  1976,  if  less  than  10,000  voters  in  Ohio  and  Hawaii  had 
voted  for  Gerald  Ford  rather  than  Jimmy  Carter,  Gerald  Ford 
would  have  carried  both  States,  giving  him  a  bare  majority  of  270 
in  the  electoral  college.  That  shift  of  popular  vote,  amounting  to 
only  1/100  of  1  percent  of  the  popular  vote,  would  have  denied  the 
White  House  to  President  Carter,  despite  his  having  received 
1,670,000  more  popular  votes  than  Gerald  Ford. 

Mr.  Chairman,  in  two  States  with  equal  electoral  votes,  one 
candidate  who  received  85  percent  of  the  popular  vote  would  only 
receive  as  many  electoral  votes  as  a  candidate  in  the  other  State 
who  won  51  percent  of  the  popular  vote.  With  direct  popular  elec- 
tion, all  the  votes  which  are  cast  are  counted  and  credited  to  each 
candidate.  This  method  reflects  the  true  margin  of  victory  for  each 
candidate.  Since  all  of  the  electoral  votes  of  a  State  are  cast  for  the 
winner  of  the  popular  vote,  popular  votes  which  are  cast  for  the 
losing  candidate  are  cancelled  out  and  cast  for  the  winner.  Thus,  a 
losing  candidate  who  received  45  percent  of  the  vote  would  receive 
no  electoral  votes,  even  though  he  received  almost  half  of  the 
popular  vote.  Under  direct  election,  all  the  votes  which  are  cast  are 
credited  to  the  candidate  who  won  those  votes. 

Electoral  votes  assigned  to  each  State  remain  the  same  regard- 
less of  the  voter  turnout.  Thus,  candidates  would  receive  the  equal 
number  of  electoral  votes  from  two  similar  States  even  though  2 
million  more  voters  may  have  cast  their  ballots  in  one  of  the 
States.  Under  direct  election,  this  inequity  would  be  corrected.  All 
the  votes  which  are  cast  would  be  counted,  correctly  reflecting  the 
strength  of  support  in  a  given  State. 

As  a  Senator  from  the  State  of  Arkansas,  I  would  like  to  address 
a  number  of  issues  which  are  of  interest  and  concern  to  other 
States  of  our  size. 

Some  opponents  of  direct  election  argue  that  small  States  have 
an  advantage  with  the  electoral  college  system.  This  is  based  upon 
the  procedure  by  which  the  electoral  college  assigns  to  each  State 
as  many  electors  as  the  State  has  Congressmen  and  Senators. 
Thus,  some  of  the  smaller  States  feel  that  they  have  an  advantage 
because  the  ratio  of  population  to  electors  in  small  States  gives 
them  more  influence.  In  1976,  for  example,  in  the  State  of  Ver- 
mont, there  were  approximately  59,000  voters  for  each  elector,  and 
in  California  there  were  approximately  168,000  voters  for  each 
elector. 

While  mathematically  the  figures  may  be  correct,  whatever  ad- 
vantage exists  with  the  ratio  of  voters  to  electors  is  far  outweighed 
by  the  numerous  other  factors  which  are  involved  in  the  election 
process.  In  fact,  smaller  States  would  have  a  much  greater  impact 
and  role  to  play  in  our  Presidential  elections  with  the  method  of 
direct  election. 

One  of  the  disadvantages  to  small  States  under  the  Electoral 
College  system  is  the  unit  rule.  This  provides  that  all  the  electoral 
votes  of  a  State  must  go  to  the  popular  winner,  regardless  of  the 
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margin  of  victory.  The  effect  to  smaller  States  is  that  Presidential 
campaigns  are  concentrated  in  the  large,  closely  contested  States, 
where  large  blocs  of  votes  hang  in  the  balance.  There  is  little 
incentive  to  visit  a  State  which  controls  only  a  small  number  of 
electoral  votes  when  that  time  could  be  spent  in  a  larger  State 
where  more  electoral  votes  could  be  won. 

For  example,  in  1976,  Gerald  Ford  won  45  electoral  votes  in  the 
State  of  California  with  a  127,000  vote  plurality.  President  Carter 
won  a  total  of  45  electoral  votes  from  the  States  of  Arkansas, 
Alabama,  Georgia,  South  Carolina,  and  Louisiana  with  a  plurality 
of  1,044,000.  Under  direct  election,  the  individual  votes  which  could 
be  won  in  a  small  State  would  be  as  important  as  those  won  in  a 
large  State.  Thus,   100  voters  in  Little  Rock,  or  in  Ogmaw 

Senator  Bayh.  How  do  you  pronounce  that? 

Senator  Pryor.  0-g-m-a-w— Ogmaw.  It  is  14  miles  north  of  Ste- 
phens, Ark.,  Mr.  Chairman.  It  is,  I  might  say,  a  very  small  commu- 
nity. In  fact,  they  just  closed  the  post  office  there. 

When  we  wade  off  into  the  tangling  jungle  of  facts,  figures  and 
computerized  percentages  which  tend  to  prove  the  electoral  col- 
lege's advantage  to  small  States  or  to  large  States,  we  must  stop 
and  ask  a  basic  question— and  that  is  the  question  alluded  to  by  my 
distinguished  friend  from  Michigan,  Senator  Levin. 

Does  the  President  represent  people  or  States? 

That  answer  is  clear— and  for  us  to  proceed  comparing  political 
experts,  various  studies  is  in  itself  an  admission  that  our  present 
system  is  not  equitable.  It  is,  Mr.  Chairman,  simply  not  fair.  Some 
votes  count  more  than  others — and  we  should  change  that  system. 
To  have  some  votes  count  more  than  others  is  alien  to  our  Ameri- 
can dream. 

Our  President  and  Vice  President  should  be  elected  in  the  same 
manner  as  every  other  public  official  in  America — by  direct  popu- 
lar vote  of  the  people. 

Another  argument  raised  by  critics  of  direct  election  is  that  it 
will  erode  the  doctrine  of  federalism,  which  preserves  the  power  of 
the  States  in  our  Federal  system  of  government. 

Mr.  Chairman,  I  completely  disagree  with  those  who  feel  that  the 
electoral  college  serves  to  preserve  and  protect  the  powers  of  the 
States  and  that  direct  election  will  serve  to  weaken  them. 

The  situation,  I  find,  is  quite  to  the  contrary.  If  we  examine  the 
reasons  the  electoral  college  came  into  existence,  we  find  that  the 
electoral  college  was  a  compromise  between  advocates  of  popular 
election  and  those  who  favored  the  executive  to  be  chosen  by  the 
legislative  branch.  The  question  was  whether  the  public  had  the 
necessary  information  at  that  time  to  cast  an  informed  vote,  not 
the  protection  of  the  power  of  the  States.  Hopefully,  this  country 
has  matured  enough  to  answer  that  question  so  as  to  give  a  reason 
once  and  for  all  to  retire  the  electoral  college  system. 

The  fundamental  tenets  of  federalism  remain  protected  today  as 
they  did  in  1787.  This  protection  lies  in  the  balance  between  the 
State  governments  and  the  Federal  Government  and  the  varjdng 
representation  in  the  two  Houses  of  Congress. 

Under  direct  election.  States  would  retain  their  major  role  in  the 
election  process.  They  would  have  the  primary  responsibility  of 
designating  the  places  and  manner  of  holding  Presidential  elec- 
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tions.  States  would  continue  to  establish  qualifications  for  voting  in 
Presidential  elections  and  control  the  political  activities  within 
their  respective  States.  Most  importantly,  States  would  retain  their 
influence  in  defining  the  issues  of  a  campaign  and  deciding  who 
the  major  party  candidates  will  be  through  either  the  State  prima- 
ry or  State  caucus  or  convention  system. 

Mr.  Chairman,  I  support  strongly  the  direct  election  of  the  Presi- 
dent because  I  believe  it  is  right.  Our  country  believes  in  the 
equality  of  all  its  citizens,  and  it  is  our  duty  as  representatives  of 
the  people  to  protect  this  equality.  Direct  election  will  give  every 
man  and  woman  in  every  State  of  our  Union  an  equal  voice  in  the 
election  of  our  two  highest  national  officials.  Direct  election  will 
eliminate  the  inefficient  and  potentially  dangerous  electoral  col- 
lege. 

Proposing  an  amendment  to  the  Constitution  is  not  an  endeavor 
which  should  be  taken  lightly,  rather  only  when  the  issue  is  of  the 
utmost  importance.  In  1787,  when  the  framers  of  our  Constitution 
reached  the  compromise  of  the  electoral  college,  they  were  seeking 
at  that  time  to  provide  our  citizens  with  the  best  available  method 
of  choosing  a  qualified  executive.  The  difficulties  encountered  in 
the  18th  century  of  adequately  informing  the  public  regarding 
candidates  and  political  affairs  no  longer  exist.  Today,  each  of  our 
citizens  has  the  knowledge  to  make  an  informed  judgment  on  the 
candidates  and  cast  his  or  her  vote.  In  proposing  an  amendment 
for  the  direct  election,  we  are  in  keeping  with  the  intent  of  our 
Founding  Fathers — to  provide  the  best  method  of  election  of  our 
national  leaders 

Finally,  Mr.  Chairman,  we  have  all  heard  a  great  deal  of  fear 
expressed  as  we  consider  changing  this  archaic  system  and  trying  a 
new  one.  The  only  place  I  have  been  able  to  detect  this  fear, 
however,  is  confined  to  Capitol  Hill.  As  recent  as  1977,  in  both  the 
Gallup  and  Harris  Polls,  over  70  percent  of  Americans  polled  ex- 
pressed the  desire  to  see  the  system  changed  and  as  far  back  as 
1969  in  the  House  of  Representatives,  85  percent  of  that  body  voted 
to  refer  this  change  to  the  respective  State  legislatures. 

I  maintain,  Mr.  Chairman,  it  is  time  now  to  move  forward  with 
haste  in  giving  our  people  this  opportunity  to  have  their  votes  cast 
equally  for  President  and  Vice  President  of  these  United  States.  It 
needs  to  be  done  and  only  we  can  do  it.  It  is  my  sincere  hope  that 
the  Senate  will  give  its  approval  to  Senate  Joint  Resolution  28. 

Mr.  Chairman,  one  night  every  4  years  most  Americans  sit  up 
late  and  watch  their  television  set  or  listen  to  their  radio  to  learn 
who  is  to  be  their  President  for  the  next  4  years.  And  all  of  a 
sudden,  once  every  4  years,  the  people  look  up  and  say,  "My 
goodness,  I  thought  we  abolished  that  electoral  college  system 
years  ago,  but  it  is  still  with  us." 

It  will  still  be  with  us  if  we  do  not  take  courageous  and  bold 
action  to  send  this  issue  to  the  States.  I  feel  very  confident  that  the 
respective  State  legislatures  of  this  land,  in  their  wisdom,  will 
ratify  this  amendment  and  make  this  a  part  of  our  Federal  Consti- 
tution 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Bayh.  Thank  you.  Senator  Pryor. 
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I  think  both  of  you  gentlemen  have  as  succinctly  and  persuasive- 
ly argued  the  proponent's  position  as  I  have  ever  heard  it  present- 
ed. As  I  told  our  colleague,  Senator  Goldwater,  before  he  left,  it  is 
amazing  how  men  of  good  conscience  and  reasonableness  and  rea- 
sonable intelligence,  I  hope,  can  look  at  the  same  set  of  facts  and 
come  to  a  set  of  conclusions  that  are  diametrically  apart. 

Both  of  you  touched  on  the  policies.  One,  senatorial  electors  give 
tremendous  advantage  to  the  small  States.  On  the  other  hand,  we 
are  told  accurately  that  10  States  and  the  District  of  Columbia,  the 
large  States  can  elect  Presidents,  so  the  large  States  had  the  ad- 
vantage. Well,  it  is  interesting  to  me  that  here  we  have  a  man  that 
came  to  this  body  after  presiding  with  distinction  as  president  of 
the  City  Council  of  Detroit  in  the  State  of  Michigan,  and  one  of  the 
busiest,  and  a  man  from  the  great  metropolis  of  Camden,  Ark.,  and 
it  has  only  6  electors.  It  is  an  interesting  observation  and  I  wanted 
to  make  it. 

And  I  don't  want  to  do  an3d;hing  but  suggest.  Senator  Levin,  we 
made  that  pledge  to  you.  I  don't  rush  anybody,  but  some  of  my 
colleagues  may  have  questions  they  would  like  to  direct  to  our 
colleagues. 

Senator  Hatch.  Thank  you,  Mr.  Chairman. 

Senator  Levin,  you  indicated  there  is  a  dangerous  potential  in 
having  a  popular  vote  minority  winner.  I  suppose  that  has  to  be 
acknowledged.  But  do  you  find  any  similar  dangerous  potential  in 
a  Presidential  40-percent  winner  under  direct  election  who  carries 
a  majority  in  no  States  or  in  a  51-percent  winner  whose  support  is 
highly  concentrated  in  only  a  few  States? 

Do  you  see  dangerous  potentials  there? 

Senator  Levin.  I  imagine  there  are  some  degrees  of  danger  in 
almost  any  system  that  can  be  devised  The  question  is  the  degree 
of  danger  and  the  implications.  At  least  direct  election  guarantees 
that  the  winner  of  the  popular  vote  will  serve  as  President.  I  think 
that  is  far  more  important  than  having  a  President  who  won 
elections  in  a  majority  of  the  States. 

Senator  Hatch.  I  might  add,  it  would  be  possible  for  a  candidate 
who  only  got  40  percent  of  the  general  vote  and  no  plurality  in  any 
particular  State  to  win.  My  contention  is  that  we  have  a  system 
that  has  worked  very,  very  well  for  almost  200  years,  established 
pursuant  to  the  Great  Compromise. 

Although  we  hear  a  lot  of  "one-man,  one-vote"  rhetoric  on  this 
issue,  the  Senate  is  a  perfect  illustration  of  where  we  don't  have 
"one-man,  one  vote".  The  Presidential  veto  is  a  perfect  illustration. 
Judicial  review  by  the  Supreme  Court  is  a  perfect  illustration. 

So  there  are  checks  and  balances.  The  point  is  that  when  you 
have  differences  like  this,  the  burden  of  proof  has  to  be  on  the 
proponents  of  the  amendment  changing  the  system  that  has 
worked  very  well  over  the  years. 

One  of  the  things  the  Founding  Fathers  wanted  to  achieve 
through  the  electoral  college  was,  of  course,  emphasize  the  necessi- 
ty of  having  to  campaign  in  a  wide  number  of  the  States  rather 
than  a  few. 

My  friend  from  Arkansas  refers  to  the  1888  election,  the  only 
clear-cut  case  in  which  a  popular  vote  runner-up  won  the  Presiden- 
cy. In  that  year,  Benjamin  Harrison  defeated  Grover  Cleveland 
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despite  the  fact  that  Cleveland  had  Vioths  of  1%  more  of  the 
popular  vote.  Harrison  won  largely  because  Cleveland's  campaign 
and  his  support  was  relatively  sectional  in  nature.  Harrison  won 
the  electoral  vote  count  because  his  support  was  more  national, 
more  disperse  in  character.  Cleveland,  in  other  words,  lost  precise- 
ly for  the  right  reasons.  His  support  was  relatively  sectionalized; 
Cleveland's  support  was  relatively  national. 

I  have  other  questions,  but  I  have  enjoyed  both  of  your  state- 
ments. And  I  agree  with  Senator  Bayh,  you  have  both  articulated 
your  positions  very  well. 

With  regard  to  my  dear  friend  from  Arkansas,  and  this  is  on 
page  6  of  your  statement,  you  say: 

States  would  continue  to  have  the  primary  responsibility  for  designating  the 
places  and  manner  of  holding  Presidential  elections.  States  would  continue  to  estab- 
lish qualifications  for  voting  in  Presidential  elections  and  control  the  political 
activities  within  their  States. 

I  call  your  attention  to  section  2  to  the  Bayh-proposed  amend- 
ment: 

The  electors  of  a  President  and  Vice  President  in  each  State  shall  have  the 
qualifications  requisite  for  electors  of  the  most  numerous  branch  of  the  State 
Legislature,  except  that  for  electors  of  President  and  Vice  President  the  legislature 
of  any  State  may  proscribe  less  restrictive  residence  qualifications  and  for  electors 
of  President  and  Vice  President  the  Congress  may  establish  uniform  residence 
qualifications. 

That  prompted  Professor  Richard  Smolka  a  couple  of  years  ago 
to  testify  that  the  likely  result  of  S.J.  Res.  28  would  be  a  national 
election  code. 

Senator  Pryor.  I  would  like  to  respond  to  my  friend,  the  Senator 
from  Utah. 

I  think  this  is  entirely  speculative,  and  the  key  word  there  is 
that  the  Congress  "may"  enact  such  legislation.  We  don't  know 
that  the  Congress  would. 

Senator  Hatch.  We  can  pretty  well  assume  it. 

Senator  Pryor.  It  does  not  preclude  the  Congress  from  doing  it 
but  neither  does  it  mandate  such  action.  This  is  my  point. 

Senator  Hatch.  I  wanted  to  point  out  what  Professor  Smolka 
said:  that  it  may  take  away  States  rights  in  this  area. 

I  have  read  the  testimony  and  appreciate  both  of  your  view- 
points. 

Senator  Bayh.  You  can  be  elected  President  of  the  United  States 
if  you  come  in  third,  I  would  point  out,  by  forcing  a  runoff  in  the 
House  of  Representatives  where  each  State  gets  one  vote  and  the 
choice  is  between  the  top  three  candidates.  And  if  anybody  rests 
easy  with  that  horror  story,  it  is  not  I. 

Senator  Hatch.  I  still  stress  that  the  burden  of  proof  lies  on  the 
proponents  to  change  the  Constitution.  I  don't  think  they  have  met 
that  yet. 

Senator  Thurmond.  Mr.  Chairman,  I  have  no  questions  of  these 
witnesses.  Thank  you. 

Senator  Hatch.  You  indicated  that  many  of  the  people  sitting 
there  on  election  night  wish  the  Electoral  College  system  were 
gone,  but  at  least  on  the  Wednesday  following  the  Tuesday  election 
they  know  who  is  President  of  the  United  States.  Under  the  Bayh 
proposal,  it  may  take  until  the  first  of  the  year,  or  longer,  to  learn 
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this  because,  after  a  few  years  you  are  going  to  find  a  Presidential 
"Boston  Marathon"  with  every  spHnter  special-interest  group  run- 
ning candidates,  probably  depriving  anybody  of  getting  40  percent. 
They  may  wish  they  had  the  Electoral  College  system  back. 

Senator  Pryor.  I  don't  think  the  Founding  Fathers  promised  us 
the  simplest  government,  nor  sometimes  not  even  maybe  the  most 
efficient.  But  the  intent  was  to  bring  fairness  to  the  system.  Fair- 
ness is  the  doctrine  that  this  particular  amendment  espouses. 

Senator  Levin.  I  would  agree  with  you,  Senator  Hatch,  that 
there  should  be  checks  on  majority  will  and  majority  rule.  We  have 
those  built  into  the  Constitution. 

I  think  when  it  comes  to  the  election  of  the  President,  we  do  not 
need  the  checks.  The  popular  vote  should  be  the  accepted  and 
recognized  authority. 

Senator  Hatch.  The  check  was  that  the  candidates  were  going  to 
have  a  campaign  in  a  wide  diversity  of  areas. 

Senator  Levin  I  think  there  are  arguments  on  both  sides  as  to 
which  method  results  in  nationwide  campaigning  and  whether  that 
splinter  parties  are  going  to  gain  or  lose.  I  happen  to  believe  that 
the  proponents  of  this  amendment  do  have  the  burden.  I  think  that 
burden  is  carried  when  we  consider  that  the  President  is  the  one 
national  office  which  we  all  elect,  which  is  to  represent  the  people 
and  not  the  States.  I  think  we  want  the  President  to  represent  all 
the  people.  The  only  way  we  can  ensure  that  is  if  we  guarantee 
that  a  candidate  losing  the  popular  vote  isn't  going  to  be  elected. 

It  is  this  issue  that  creates  I  think  the  most  compelling  need  for 
this  amendment. 

And  we  ought  to  give  the  States  the  oppK)rtunity  to  ratify  it. 

Senator  Simpson.  Mr.  Chairman,  I  apologize  for  being  tardy.  I 
want  to  watch  with  the  closest  interest  and  join  with  two  col- 
leagues of  mine  in  the  freshmen  class  of  1978. 

I  have  one  question  that  is  in  the  area  of  sectionalism.  Has  that 
been  addressed?  Opponents  have  pointed  out  that  a  direct  election 
system  would  permit  election  of  a  sectionalist  President  who  had 
won  big  in  one  section  of  the  country  with  a  particular  campaign 
directed  toward  that  area,  but  lost  in  closer  contest  everywhere 
else. 

What  is  your  view  on  that? 

Senator  Levin.  If  I  can  quickly  give  you  mine,  I  think  the  pres- 
ent system  promotes  sectional  strategies  such  as  the  southern 
strategy  of  Richard  Nixon  in  1968.  And  I  don't  think  direct  election 
would  promote  sectionalism.  Quite  the  contrary,  it  would  promote 
an  appeal  to  the  American  people  wherever  they  live. 

Senator  Simpson.  Thank  you  Senator  Levin.  I  have  no  further 
questions. 

Senator  Bayh.  Thank  you. 

We  have  a  vote,  let  me  say,  gentlemen.  The  Long  Amendment  is 
going  on  right  now.  Let  me  say,  we  are  very  grateful  for  your 
joining  us  and  know  how  busy  your  schedules  are,  as  are  my 
colleagues  on  the  Subcommittee.  We  will  come  back  right  away 
after  we  have  voted  and  Senator  McClure  will  be  our  first  witness. 

[Brief  recess.] 

Senator  Bayh.  We  are  now  privileged  to  have  our  colleague  from 
Idaho,  Senator  McClure.   I  appreciate  your  patience  during  the 
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inconvenience  of  this  vote  as  well  as  your  waiting  while  the  other 
colleagues  testified. 

TESTIMONY  OF  HON.  JAMES  A.  McCLURE,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  IDAHO 

Senator  McClure.  Thank  you  very  much,  Mr  Chairman.  I  under- 
stand perfectly  the  necessity  of  keeping  the  hearing  going.  It  was 
not  your  fault  I  was  delayed  in  getting  here.  In  the  Energy  Com- 
mittee we  now  have  Secretary  Schlessinger  and  Governor  Brown, 
discussing  why  the  Sohio  pipeline  is  not  being  built.  A  fascinating 
subject  in  its  own  right. 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  appreciate 
this  opportunity  to  appear  before  you  today  to  discuss  the  impor- 
tant question  of  the  manner  in  which  we  elect  the  President  and 
Vice  President  of  the  United  States.  At  the  outset,  let  me  say  I  do 
so  to  reiterate  my  position,  which  I  believe  is  well  known  to  you, 
Mr.  Chairman,  that  the  proposal  to  move  to  a  so-called  direct 
election  of  the  President  and  Vice  President  is  ill-advised,  short- 
sighted, and  what  is  more,  unnecessary.  But  let  me  also  point  out 
even  though  my  views  as  expressed  on  this  subject  in  the  past  have 
not  changed,  the  membership  of  the  Judiciary  Committee  and  this 
subcommittee,  as  well  as  the  Senate  of  the  United  States,  has 
changed  significantly.  There  are  20  new  Senators;  six  of  the  pres- 
ent Judiciary  Committee  members  did  not  sit  on  the  committee 
during  the  95th  Congress,  and  a  full  majority  of  the  members  of 
this  subcommittee  are  new  to  it.  I  note  with  sadness  the  absence  of 
the  late  Senator  from  Alabama,  Senator  James  Allen,  whose  firm 
grasp  of  the  Constitution  and  its  principles  was  of  such  great  value. 

An  amendment  of  this  magnitude,  bearing  as  it  does  the  likeli- 
hood if  not  the  certainty  of  drastically  altering  the  political  proc- 
esses which  have  provided  us  stable,  legitimate  government  for  2 
centuries,  should  not  be  passed  on  lightly  by  anyone.  Those  whose 
duty  it  will  be  to  vote  on  the  proposal  should  hear  first  hand  the 
available  information  on  the  subject;  they  should  understand  the 
differing  points  of  view.  Thus,  I  am  pleased  the  Senators  involved 
were  able  to  work  out  the  compromise  which  facilitated  these 
hearings  taking  place. 

When  I  appeared  before  this  subcommittee  2  years  ago,  I  present- 
ed to  the  Chairman  a  letter  signed  by  myself  and  five  other  Sena- 
tors recording  our  opposition  to  his  proposed  amendment.  I  would 
only  note  in  passing  two  of  those  Senators,  Senator  Cliff  Hansen  of 
Wyoming  and  Senator  Carl  Curtis  of  Nebraska,  have  retired  from 
office;  and  I  believe  their  position  is  worth  noting  despite  their 
absence.  I  believe  they  would  want  me  to  mention  them. 

Mr.  Chairman,  as  you  and  the  other  members  of  the  subcommit- 
tee know,  I  represent  the  State  of  Idaho,  a  predominately  rural 
State  small  in  population.  But  what  we  lack  in  population,  Mr. 
Chairman,  we  most  certainly  make  up  in  our  devotion  to,  and 
support  of,  the  principles  of  liberty  and  limited  representative  gov- 
ernment as  set  forth  in  the  Constitution.  Idaho  traditionally  has 
one  of  the  highest  percentages  of  voter  turnout  in  the  Nation;  and 
in  addition  to  participating  in  the  processes  of  democracy,  her 
people  display  what  I  believe  is  a  unique  and  fundamental  under- 
standing of  the  constitutional  framework  of  our  federal  system. 
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When  the  last  major  survey  of  State  legislators  was  conducted  on 
the  subject  of  direct  election  in  1969,  a  majority  of  legislators  in 
Idaho  opposed  the  plan.  I  was  recently  in  touch  with  members  of 
the  leadership  in  the  Idaho  Legislature — and  I  just  saw  one  of 
them  passing  down  the  hall  a  moment  ago.  I  was  going  to  invite 
him  in  to  underscore  the  legislature's  opposition  to  this  amend- 
ment. I  have  also  been  in  touch  with  the  Lieutenant  Governor  of 
the  State.  These  political  leaders  informed  me  the  prevailing  senti- 
ment among  their  colleagues  has  not  changed.  Thus,  I  feel  confi- 
dent in  saying  the  views  I  express  are  not  only  my  own,  but  are 
representative  of  the  people  of  my  State  as  well. 

As  a  small  State,  we  must  necessarily  be  vigilant  in  the  protec- 
tion of  our  constitutional  rights  and  functions.  Mr.  Chairman,  I 
recognize  self-interest  should  not  be  the  only  consideration,  but  I 
must  be  mindful  that  abolition  of  the  electoral  vote  would  reduce 
Idaho's  influence  in  Presidential  elections  by  over  43  percent,  ac- 
cording to  information  provided  by  the  Library  of  Congress.  Thirty 
other  States  and  District  of  Columbia  will,  according  to  that  study, 
have  a  lesser  influence  under  a  system  of  direct  election.  Of  course, 
this  does  not  even  consider  the  more  subtle  loss  of  the  importance 
of  regional  issues  from  lesser  to  more  heavily  populated  areas  of 
the  country,  which  cannot  be  readily  quantified.  I  was  somewhat 
surprised  to  receive  a  letter  signed  by  several  members  of  the 
Senate  from  smaller  States  in  support  of  direct  election,  who 
argued,  in  effect,  that  the  small  States  already  have  so  little  influ- 
ence in  Presidential  elections  our  concern  that  they  will  lose  influ- 
ence is  unimportant.  Mr.  Chairman,  I  accept  the  Senators'  state- 
ment that  the  small  States  are  outweighed  in  terms  of  relative 
importance  to  Presidential  candidates  by  the  larger  populated 
States;  but  I,  for  one,  intend  to  fight  to  protect  what  influence  we 
do  have  from  further  reduction. 

Simple  arithmetic  shows  the  small  States  will  lose  by  direct 
election.  The  argument  this  is  not  so  because  of  the  number  of 
Senators  from  small  States  who  support  direct  election,  which  the 
Senators  I  referred  to  call  in  their  letter  the  "best  evidence  of  the 
hoUowness  of  the  argument  small  States  will  lose  influence,"  is 
ridiculous.  It  does  not  even  bear  on  the  question.  If  an5rthing,  it 
only  shows  these  Senators  do  not  place  a  high  priority  on  this  loss 
as  compared  to  other  factors.  That  is  certainly  their  prerogative, 
but  I  must  question  their  wisdom  in  assigning  priorities  on  that 
subject. 

It  seems  to  me  most  of  the  arguments  put  forth  by  those  who 
would  abolish  the  electoral  vote  entirely  are,  at  best,  highly  specu- 
lative in  nature.  The  Senator  from  Indiana  continues  to  argue  on 
the  basis  of  what  could  have  happened  if  a  few  votes  were  changed 
here  or  there.  Even  the  American  Bar  Association,  from  whom  I 
would  expect  better  reasoning  and  judgment,  bases  its  support  for 
direct  election  on  pure  speculation  as  to  what  would  have  resulted 
if  voting  had  been  different  in  certain  elections  in  specific  States. 
But  the  point  is — it  was  not.  Supposition,  guesswork,  and  uneviden- 
tiary  speculation  aside,  nearly  200  years  of  experience  is  on  the 
side  of  the  electoral  system. 

Proponents  of  direct  election  would  have  us  believe  the  electoral 
system  was  to  blame  for  the  three  instances  in  our  history  when  a 
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President  was  elected  without  winning  the  popular  vote:  1824, 
1876,  and  1888.  They  imply  S.J.R.  28  in  its  present  form  would 
avert  that  risk.  Neither  supposition  is  warranted. 

It  is  true  Andrew  Jackson  received  a  plurality  of  the  popular 
vote  in  1824,  but  Presidential  elections  at  that  time  were  signifi- 
cantly different  from  modern  ones.  Not  all  States  chose  electors  by 
popular  vote.  New  York,  for  example,  chose  its  electors  by  vote  of 
the  State  legislature.  Candidates  did  not  run  in  every  State.  Fur- 
thermore, Jackson  lost  the  Presidency  to  John  Quincy  Adams  when 
Adams  and  Henry  Clay  joined  forces  in  the  House  of  Representa- 
tives. S.J.R.  28  would  not  prevent  a  first-round  winner  from  losing 
the  second  round  if  the  runners-up  combine  forces  against  him. 

In  1876,  the  problem  was  not  the  electoral  system,  but  electoral 
fraud.  A  Republican-dominated  special  electoral  commission  reject- 
ed the  election  results  in  South  Carolina,  Florida,  and  Louisiana, 
and  southern  Democrats  in  the  House  accepted  the  commission 
findings  in  exchange  for  an  agreement  by  President-elect  Hayes  to 
remove  Union  troops  from  the  South  and  end  reconstruction. 

In  1888,  the  vote  was  extremely  close.  Grover  Cleveland  claimed 
a  plurality  of  100,000  votes,  but  neither  Cleveland  nor  Benjamin 
Harrison  had  a  majority  of  the  popular  vote.  Harrison,  however, 
had  a  majority  of  the  electoral  vote  and  was  elected  President. 
Chaos  did  not  ensue.  The  country  had  solid,  stable,  legal  govern- 
ment for  4  years,  and  the  voters  elected  Cleveland  the  next  time 
around. 

In  short,  the  situation  of  a  candidate  winning  the  electoral  vote 
after  having  lost  the  popular  vote  by  a  substantial  margin  has 
never  occurred.  The  fear  that  change  in  a  few  votes  here  or  there 
would  create  national  chaos  by  electing  a  President  who  has  lost 
the  popular  vote  is  purely  speculative. 

What  is  not  speculative,  Mr.  Chairman,  but  entirely  clear  is  that 
adoption  of  direct  popular  election  of  the  President  as  envisioned 
by  Senate  Joint  Resolution  28  would  weaken  our  federal  system. 

It  is  not  difficult  to  see  why  polls  on  the  question  show  many 
people  in  favor  of  direct  election.  On  its  face  the  idea  has  great 
appeal.  It  is  a  simple  concept — it  is  easy  to  understand;  but  the 
ideas  and  concepts  binding  this  Nation  together  are  not  simple, 
and  those  who  advocate  abolishing  the  electoral  system  overlook 
some  of  the  most  fundamental  of  them. 

They  bear  consideration. 

The  American  nation  is  unique  in  history.  Unlike  the  other  great 
democracies  wherein  certain  rights  and  liberties  were  granted  to 
the  people  by  their  sovereign  governments  only  after  hard-fought 
struggles,  the  American  people  in  creating  a  new  nation  granted 
limited  power  to  their  Government.  And  in  agreeing  through  their 
States  to  become  part  of  that  nation,  the  people  recognized  and 
expected  that  they  would  be  governed  by  a  Constitution  both  Feder- 
al and  national  in  its  composition. 

James  Madison  writing  in  The  Federalist  No.  39  defined  the 
concepts  of  this  government  in  this  manner: 

In  its  foundation  it  is  Federal,  not  national;  in  the  sources  from  which  the 
ordinary  powers  of  government  are  drawn,  it  is  partly  Federal  and  partly  national; 
in  the  operation  of  these  powers,  it  is  national,  not  Federal;  in  the  extent  of  them. 
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again,  it  is  Federal  not  national;  and  finally,  in  the  authoritative  mode  of  introduc- 
ing amendments,  it  is  neither  wholly  Federal  nor  wholly  national. 

Clearly  the  method  prescribed  by  the  Constitution  for  electing 
the  President  and  Vice  President  is  also  Federal,  not  national.  The 
President  is  not  simply  our  chief  national  executive  officer;  he  is 
also  our  chief  Federal  officer. 

The  effect  of  the  proposed  amendment  will  not  be  to  increase  the 
democracy  of  the  election.  The  President  is  already  directly  and 
popularly  elected— in  every  State.  The  practical  effect  of  the 
amendment  will  be  to  destroy  the  federalness  of  the  election,  to 
eliminate  the  States  from  their  constitutional  share  in  the  political 
process.  The  election  of  the  President  cannot  be  made  more  direct- 
ly democratic.  What  is  proposed  is  to  make  it  more  national.  If  that 
is  the  intention,  so  be  it;  but  let  us  at  least  be  candid  about  what  is 
taking  place,  and  not  be  confused  by  high  sounding  rhetoric  about 
democratic  principles  and  just  and  equitable  elections. 

Mr.  Chairman,  the  large  State/small  State  compromise  imbedded 
in  our  Constitution  was  intended  to  preserve  the  identity  of  the 
States,  and  more  specifically,  to  protect  the  rights  of  the  small, 
rural  States.  The  electoral  system  is  a  part  of  that  compromise,  the 
idea  being  to  build  into  Presidential  elections  the  same  two  princi- 
ples of  representation  contained  in  membership  in  Congress.  As 
such,  it  is  part  of  the  contractual  basis  on  which  the  States  agreed 
to  enter  the  Union.  By  giving  each  State  a  number  of  electors 
equal  to  the  number  of  Senators  and  Representatives  which  the 
State  has  in  Congress,  the  present  system  indeed  gives  the  small 
States  a  definite  advantage.  But  I  do  not  think  those  of  us  from  the 
smaller  States  should  be  apologetic  for  this,  since  the  arrangement 
was  entered  deliberately  after  long  and  careful  consideration  by 
representatives  of  both  large  and  small  States  in  recognition  of  the 
fact  the  smaller  States  might  have  a  more  difficult  time  making 
their  views  and  needs  known  to  the  Executive  branch.  Arguments 
suggesting  the  one-man,  one-vote  principle  demands  direct  election 
of  the  President  are  no  more  persuasive  than  saying  that  principle 
demands  proportionate  representation  in  the  Senate. 

It  is  argued  the  electoral  system  stands  to  circumvent  majority 
rule,  but  we  must  recognize  and  remember  our  Constitution  and 
system  of  government  was  intended  to  protect  the  rights  of  the 
minority  as  well. 

Those  whose  concept  of  democracy  is  merely  rule  by  the  majority 
have  little  if  any  understanding  of  the  intricate  workings  of  democ- 
racy as  practiced  successfully  in  the  United  States  for  200  years. 
Here  we  recognize  that  dictatorship  by  the  majority  is  as  real  a 
threat  to  the  rights  of  the  minority  as  any  totalitarian  regime.  We 
recognize  a  leader  of  this  Nation  must  not  only  represent  large 
numbers  of  our  people,  but  must  also  represent  a  diverse  cross- 
section  of  our  people.  These  things  the  electoral  system  provides  by 
recognizing  the  diversity  of  Americans  and  their  interests. 

Take  for  example,  the  black  voter,  who  is  in  part  afforded  atten- 
tion from  Presidential  candidates  because  they  hold  the  balance  of 
power  in  so  many  States  even  though  they  represent  only  about  10 
percent  of  the  electorate.  That  minorities  of  all  kinds  would  lose 
under  this  proposition  is  certainly  underscored  by  the  telegram  in 
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opposition  to  this  measure  sent  to  Senator  Thurmond  by  an  im- 
pressive group  of  black  and  civil  rights  leaders. 

Under  the  present  system,  no  candidate  for  President  can  con- 
duct a  campaign  on  appeals  to  solely  urban,  suburban,  or  rural 
interests,  or  by  the  same  token  to  only  narrow  factions  of  political 
thought.  One  need  only  look  to  the  last  two  or  three  elections  to 
recognize  national  campaigns  are  already  concentrating  more  and 
more  on  the  big  city  States.  Abolition  of  the  Electoral  College 
would  accelerate  this  trend  and  reduce  the  influence  of  small 
States  even  further. 

At  the  same  time,  the  already  enormous  influence  of  the  broad- 
cast media  would  increase  since  the  news  reporting  and  broadcast 
industry  is  headquartered  and  controlled  in  the  population  centers. 
The  inevitable  result  would  be  to  turn  government  over  exclusively 
to  urban  interests  without  concern  for  the  rights  of  the  rural 
minority. 

Advocates  of  direct  election  vehemently  contend  under  a  sadly 
simplistic  understanding  of  our  system  of  government,  that  it 
would  result  in  every  vote  conting  the  same,  and  would  thus 
"democratize"  the  system;  but  they  ignore  the  antidemocratic  pos- 
sibility of  a  President  elected  by  only  40  percent  of  the  popular 
vote.  The  plan  offered  by  Senator  Bayh  not  only  encourages  that 
possibility,  but  mandates  it  as  a  desirable  outcome. 

Moreover,  the  runoff  provision  of  Senator  Bayh's  proposal  is  a 
tacit  admission  direct  election  would  encourage  the  formation  of 
third  parties  and  splinter  groups  polarized  along  narrow,  dogmatic 
ideological  lines.  To  understand  how  this  would  weaken  a  govern- 
ment one  needs  only  to  look  to  the  history  of  modern  France,  Italy, 
or  pre-war  Germany.  When  Hitler  took  control  of  Germany,  there 
were  32  functioning  political  parties  in  the  country.  Rather  than 
the  permanence  and  stability  of  our  government,  divisive  runoff 
campaigns  and  a  resultant  bitterly  divided  electorate,  vigorous  bar- 
gaining and  substantial  concession  in  an  effort  to  form  majority 
coalitions  would  become  the  order  of  the  day.  By  gathering  togeth- 
er various  like-thinking  interest  groups  a  third-party  candidate 
with  narrowly-based  appeal  could  gain  a  powerful  swing  position  in 
a  Presidential  election,  there  being  no  requirement  for  carrying  a 
State  in  order  to  have  influence. 

Mr.  Chairman,  I  do  not  disagree  that  the  institution  of  the 
electoral  college  needs  reform.  In  fact,  the  purpose  of  the  delegates 
to  the  Constitutional  Convention  in  providing  for  a  select  college  of 
electors  was  at  least  partially  lost  almost  from  the  outset  by  the 
development  of  the  party  system,  and  the  coalescing  of  electors 
within  the  State  into  partisan  slates  committing  their  votes  in 
advance.  From  a  very  early  point,  electors  came  to  be  considered — 
and  considered  themselves — as  mere  automatic  registers  of  the 
popular  will. 

Still,  the  potential  for  an  individual  elector  to  circumvent  the 
expectations  of  the  voters  of  his  State  by  casting  a  vote  for  a 
candidate  of  his  own  and  not  the  peoples'  choosing  exists.  It  is 
disturbing.  While  the  so-called  faithless  elector  may  be  fully  within 
his  rights  as  contemplated  by  the  authors  of  the  Constitution,  it 
nonetheless  does  not  coincide  with  what  the  American  people  have 
come  to  expect,  and  under  the  system  now  operating,  have  a  right 
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to  expect.  We  expect  to  cast  our  votes  for  the  candidate  of  our 
choice;  not  for  electors  to  do  our  thinking  and  choose  a  President 

for  us. 

But  I  believe  the  remedy  should  suit  the  problem.  I  am  convinced 
the  real  challenge  in  reform  of  the  electoral  system  is  to  provide  a 
method  suited  to  the  times  in  which  we  live  while  at  the  same  time 
preserving  the  Federal  principle.  I  believe  the  legislation  I  pro- 
posed, which  is  similar  to  the  solution  offered  by  former  Senator 
Ervin  of  North  Carolina,  does  just  that  by  providing  a  middle 
ground  which  is  a  sensible,  workable  alternative.  It  would  solve  the 
problem  of  the  faithless  elector  by  abolishing  the  electoral  college, 
but  it  would  maintain  the  principle  of  federalism  by  retaining  the 
electoral  vote.  It  would  provide  that  the  chief  election  officer  of 
each  State  merely  certify  the  results  of  the  Presidential  election  in 
his  State,  reporting  to  the  President  of  the  Senate  the  winner  (or 
winners)  of  his  State's  electoral  vote.  The  concentration  of  control 
of  the  election  machinery  in  Washington  as  contemplated  by 
Senate  Joint  Resolution  28  would  be  avoided. 

We  are  a  nation  of  50  States,  and  the  boundaries  between  those 
States  are  more  than  lines  on  a  map.  States  as  States  have  a 
distinct  and  important  role  to  play  in  our  system  of  government. 
The  federal  system  is  the  very  heart  of  representative  government 
as  we  know  it.  The  fact  recent  elections  have  been  close,  or  the  fear 
a  political  crisis  might  develop  if  an  electoral-popular  vote  conflict 
occurs  does  not  provide  sufficient  reason  for  abandoning  the  Feder- 
al principle  in  the  election  of  our  Presidents.  Let's  abolish  the 
electoral  college,  guarantee  democratic  results,  and  preserve  the 
basis  of  our  government.  Let's  not  overreact  by  destroying  valuable 
principle. 

If  I  might  summarize,  Mr.  Chairman,  let  me  add  that  we  are  not 
by  the  present  system  guaranteed  against  a  minority  President.  As 
a  matter  of  fact,  we  have  one  now.  About  26  or  27  percent  of  the 
people  who  could  vote  elected  the  current  President  of  the  United 
States.  A  minority  has  been  electing  the  President  under  the  pres- 
ent system  and  there  is  no  guarantee  that  will  change. 

In  regard  to  the  so-called  unit  rule  or  the  winner-take-all  argu- 
ment, I  might  just  mention  I  don't  know  what  margin  the  Senator 
from  Indiana  won  by  in  his  last  election,  but  I  don't  believe  he 
shared  his  salary  with  the  loser,  nor  has  he  given  the  loser  a 
certain  proportion  of  the  votes  to  be  cast.  The  winner  took  all. 

Senator  Bayh.  This  logic  is  awfully  tortuous,  but  go  ahead. 

Senator  McClure.  You  didn't  share  proportionately  with  the 
man  who  lost  either  your  salary  or  your  political  power.  There  is  a 
point  at  which  elections  are  decided.  They  are  decided  and  the 
winner  does  take  all  the  power  that  goes  with  winning,  just  as  in 
the  electoral  system  the  winner  takes  all  the  power  in  that  State  if 
he  wins  in  that  State. 

Finally,  I  would  summarize  by  stating  that  what  makes  sense  to 
my  people  in  Idaho  is  "If  it  ain't  broke,  don't  fix  it." 

This  system  works.  Why  tinker  with  it? 

Senator  Bayh.  I  appreciate  your  thoughts.  That  last  comment,  I 
must  say  to  you,  is  the  same  exact  argument  used  by  some  who 
opposed  our  efforts  to  pass  the  25th  amendment,  which  is  sort  of 
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like  greasing  a  squeaky  wheel.  Almost  before  the  ink  was  dry  on 
the  25th  amendment,  we  had  to  implement  it  twice. 

Senator  McClure.  I  might  say,  there  is  a  difference  between 
those  two  circumstances,  because  there  was  an  obvious  fault  to  be 
cured  regarding  the  subject  of  the  25th  amendment. 

Senator  Bayh.  Just  as  obvious,  just  as  you  disagree  whether  it  is 
a  fault  or  not.  That  is  what  makes  the  country  wonderful.  We  can 
have  different  opinions. 

I  would  like  to  put  in  the  record  a  letter  at  this  time  that  was 
signed  by  those  small  State  Senators  that  shows  very  clearly  that  it 
at  least  was  their  conclusion  that  they  as  small  State  Senators  did 
not  feel  that  their  State  had  an  advantage.  My  colleague  from 
Idaho  disagrees  with  that,  of  course.  But  it  was  rather  clear  in 
what  the  text  of  the  letter  said.  And  I  think  we  are  on  sort  of  a 
dangerous  ground  when  we  try  to  suggest  the  motives  of  our  col- 
leagues. 

[The  letter  referred  to  follows:] 

U.S.  Senate, 
Committee  on  the  Judiciary, 
Subcommittee  on  the  Constitution, 

Washington,  B.C.,  March  7,  1979. 

Dear  Colleague:  We  understand  that  the  Constitutional  Amendment  to  abolish 
the  Electoral  College  and  establish  direct  popular  election  of  the  President  will  be 
coming  before  the  Senate  soon.  We  are  writing  to  tell  you  that,  as  Senators  repre- 
senting states  with  few  electoral  votes,  we  heartily  endorse  direct  election  as  best 
for  the  nation  and  best  for  our  states. 

A  superficial  argument  is  made  that  the  Electoral  College  favors  small  states 
because  by  simple  division  there  are  fewer  popular  votes  per  electoral  vote  in  small 
states.  In  our  opinion  this  argument  has  little  to  do  with  the  level  of  influence 
which  the  voters  in  our  states  have  in  Presidential  elections.  In  fact,  as  a  practical 
matter,  the  blocs  of  electoral  votes  cast  by  large  states  seem  to  outweigh  any  simple 
numerical  advantages  small  states  maight  have.  The  lack  of  small  state  influence  is, 
at  least  in  part,  evidenced  by  the  amount  of  energy  and  resources  put  into  the  small 
states  by  the  Presidential  and  Vice  Presidential  candidates  as  well  as  the  national 
parties. 

We  invite  you  to  take  a  look  at  the  enclosed  memorandum  and,  in  particular,  the 
attached  maps  which  clearly  show  that  small  states  are  almost  totally  ignored  by 
Presidential  and  Vice  Presidential  candidates.  If  you  have  any  questions  or  would 
like  to  discuss  this  further  please  feel  free  to  call  on  us. 
Sincerely, 

Jennings  Randolph. 

Quentin  N.  Burdick. 

Patrick  J.  Leahy. 

David  Pryor. 

Robert  Dole. 

Henry  Bellmon. 

Jake  Garn. 

John  H.  Chafee. 
Enclosures. 
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I'FUSini  NT    CVRTIR 


AAdsk.i:    3  electorai   volos;    0  v.siis    oy  cai.'iina--^'; 
Hawaii:   4  electoral  votes:    0  visits  by  candidates 


VICE    PRESIDENT    MONDALE 


Alaska:    3  electoral   votes;    0  visits    by  candidates 
Hawaii:    4  electoral   votes;    0  visits  by  candidates 
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KEY  TO   CAMPAIGN   TRAVEL   MAPS 
FALL    1976 

I I  No  campaign  visits  to  state  by  candidate 

[^  One   campaign  stop  by  candidate 
toR  2-5   stops  by   candidate 
^B  More  than   5   stops  by  Ccindidate  ■ 
[NOTE:    numbers  on  map  indicate   state's   electoral  vote] 
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Senator  McClure.  I  carefully  refrained  from  that.  I  indicated  I 
disagreed  with  the  judgment,  not  motives. 

Senator  Bayh.  I  think  it  is  interesting  to  note  that,  you  know, 
you  have  two  States  like  Rhode  Island  and  Vermont.  One  of  them 
very  conservative  and  one  of  them  sort  of  so-so.  And  yet  you  have 
four  Senators  from  those  States,  both  of  whom  apparently  feel  they 
don't  have  an  advantage  because  they  don't  think  direct  election 
would  do  anything  to  lessen  the  influence  of  their  State.  That  is 
their  judgment  and,  of  course,  you  are  entitled  to  make  a  different 
judgment. 

I  noticed  a  poll  that  was  published  sometime  last  week,  a  Gannet 
Poll,  and  they  had  hired  a  pollster  to  go  throughout  the  country, 
and  it  was  a  national  sample.  It  was  similar  to  the  results  of  Harris 
and  Gallop  and  others  that  showed  not  only  strong  uniform  sup- 
port but  showed  that  the  Northwestern  Rocky  Mountain  area  was 
just  as  strong  for  it  as  the  New  England  area. 

And  I  must  say  that  I  think  our  friend  from  Arkansas  perhaps 
put  it  better  thsm  I  have  heard  before,  that  the  only  place  there 
was  criticism  about  this  system  was  here  in  Washington. 

Senator  McClure.  That  is  not  the  only  place,  certainly,  because 
my  State  legislators  who  may  be  more  representative  of  the  politi- 
cal will  of  my  State  have  indicated  that  they  are  opposed  to  it. 
That  is  not  here  on  Capitol  Hill,  that  is  2,500  miles  away. 

Senator  Bayh.  We  have  a  questionnaire  sent  out  by  Senator 
Burdick  a  few  years  back.  And  it  showed  that  some  52  percent  of 
the  legislators  throughout  the  country  were  for  it.  But  that  is 
neither  here  or  there.  I  just  think  it  is  sort  of  interesting  that  most 
of  the  people  in  the  country  say  they  are  for  it  and  the  opposition 
comes  from  the  political  leaders,  which  is  almost  a  Proposition  13 
again. 

Senator  McClure.  I  hope  if  you  listen  to  Proposition  13  you  will 
listen  and  we  will  adopt  an  amendment  to  balance  the  budget.  And 
the  Senator  from  Idaho  will  support  it. 

Senator  Thurmond.  If  the  Senator  could  come  back  after  the 
vote. 

Senator  McClure.  I  would  be  happy  to. 

Before  we  go,  I  hope  Senator  Thurmond  has  put  in  the  record  the 
Library  of  Congress  Congressional  Research  Report  to  which  I 
referred. 

Senator  Thurmond.  That  is  right,  I  put  it  in  with  my  opening 
statement. 

Senator  Bayh.  And  I  will  ask  the  full  Congressional  Library 
Report,  which  answers  the  whole  question,  be  put  in  the  record 
immediately  following  that  of  our  distinguished  friend  from  South 
Carolina,  and  everybody  can  judge  for  themselves  what  issues. 

Let's  go  vote. 

Senator  McClure.  Thank  you. 

[Senator  Thurmond's  opening  remarks  and  the  Congressional 
Research  reports  follow:] 

OPENING  STATEMENT  OF  SENATOR  STROM  THURMOND,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  SOUTH  CAROLINA 

Mr.  Chairman,  we  embark  today  on  very  important  hearings 
regarding  a  resolution  to  change  the  basic  structure  of  our  Federal 
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government.  I  have  expressed  in  the  past  my  opposition  to  the 
direct  election  of  the  President  proposed  by  Senate  Joint  Resolu- 
tion 28,  and  I  renew  that  opposition.  However,  my  opposition  is  not 
based  on  a  desire  to  repress  the  popular  will  of  the  people  but  to 
maintain  the  popular  will  of  the  people  in  the  50  States  in  choosing 
the  President. 

Senate  Joint  Resolution  28  has  a  number  of  fatal  flaws  which  I 
am  sure  will  be  recognized  by  the  Senate  when  it  votes  on  this 
resolution.  I  would  like  to  point  out  a  few  them.  Since  I  am  not 
here  to  testify  and  I  do  not  want  to  take  time  away  from  our 
witnesses,  I  will  discuss  these  points  only  briefly. 

First  and  foremost  is  the  fact  that  Senate  Joint  Resolution  28  is 
completely  incompatible  with  federalism.  When  the  Constitutional 
Convention  was  convened  in  Philadelphia,  many  proposals  for  a 
new  and  effective  government  to  replace  our  weak  Confederation 
were  discussed.  What  resulted  was  one  of  the  greatest  events  in 
history  that  has  since  been  referred  to  as  the  Great  Compromise. 
Proposals  at  that  time  were  made  for  the  direct  election  of  the 
President  but  were  rejected  in  favor  of  an  electoral  system.  In 
rejecting  direct  election,  the  delegates  realized  that  our  President 
must  not  only  be  our  chief  national  officer  but  also  our  chief 
Federal  officer. 

Mr.  Chairman,  Senate  Joint  Resolution  28  attempts  to  remove 
the  Federal  nature  of  the  office  of  President.  In  doing  so,  it  is 
dangerously  tampering  with  a  balance  established  by  the  wisdom 
of  some  of  the  greatest  people  in  our  history.  As  was  stated  by  the 
late  Prof.  Martin  Diamond  in  this  regard: 

The  President  is  a  federal  and  national  officer.  As  with  the  Senate  of  the  United 
States,  there  are  both  federal  and  national  characteristics  in  the  mode  of  his 
selection.  As  with  the  House  of  Representatives,  there  are  both  federal  and  national 
characteristics  in  the  mode  of  his  choice  and  operation.  The  Constitution  created  a 
compound  state  and  national  system.  It  built  a  role  for  the  states  into  the  choice  of 
national  lawmakers  and  of  the  national  executive. 

Another  major  point  in  opposition  to  direct  election  is  its  nega- 
tive impact  on  a  number  of  smaller  States.  A  lot  has  been  said 
about  the  study  by  the  Library  of  Congress  which  reflects  that  31 
States  and  the  District  of  Columbia,  using  the  1976  Presidential 
election  figures,  will  lose  influence  under  a  direct  election  system.  I 
do  not  want  to  belabor  the  point  but  simply  point  out  for  the 
record  how  the  study  was  accomplished.  The  study  computed  each 
State's  percent  of  the  popular  vote  and  came  up  with  a  figure.  It 
then  computed  the  percent  of  each  State's  portion  of  the  total 
electoral  vote.  The  percent  of  a  State's  popular  vote  nationwide  was 
then  compared  to  the  figure  representing  its  electoral  vote  nation- 
wide. I  am  aware  that  there  are  other  arguments  that  conclude  the 
opposite  because  of  the  so-called  unit  rule  and  the  power  of  a  single 
voter  in  large  States  to  swing  a  high  number  of  electoral  votes. 
However,  these  figures  clearly  show  the  effect  of  direct  election  in 
simple  and  concrete  terms.  I  make  this  point  not  to  suggest  that 
one  should  vote  on  this  measure  simply  from  a  standpoint  of  the 
effect  it  would  have  on  his  or  her  State,  but  to  illustrate  that  the 
Great  Compromise  is  still  working. 
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Mr.  Chairman,  so  that  my  colleagues  will  have  an  opportunity  to 
review  these  figures,  I  ask  unanimous  consent  that  a  copy  of  this 
study  be  placed  in  the  record  following  these  remarks. 

Another  feature  of  Senate  Joint  Resolution  28  which  causes  me 
great  concern  is  the  provison  for  a  runoff  if  no  candidate  receives 
at  least  40  percent  of  the  popular  vote.  I  fear  that  this  could  result 
in  the  general  election  really  becoming  a  primary  election  to  see 
who  will  make  it  to  the  runoff.  If  a  candidate  controlled  at  least  20 
percent  of  the  vote,  a  runoff  would  almost  be  assured.  Therefore,  it 
would  not  be  important  to  be  number  1  on  election  day  as  long  as 
you  were  number  2. 

Another  flaw  in  the  provisions  for  a  runoff  is  that  it  could  place 
our  country  in  a  very  precarious  position  in  a  time  of  emergency. 
Remember  Abraham  Lincoln  only  received  39  percent  of  the  vote 
in  1860.  If  he  would  have  had  to  concentrate  on  a  runoff  election 
instead  of  a  transition  from  the  Buchanan  administration  and  pre- 
pare for  war,  the  results  could  have  been  drastic  for  the  country. 

During  hearings,  we  will  hear  testimony  from  representatives  of 
several  ethnic  and  racial  minorities  who  oppose  the  implementa- 
tion of  Senate  Joint  Resolution  28.  They  realize  that  with  an  elec- 
toral system  their  influence  is  significant  within  their  States  and 
localities.  This  influence  will  fade  dramatically  under  a  direct  elec- 
tion system. 

Mr.  Chairman,  there  are  other  problems  with  Senate  Joint  Reso- 
lution 28  which  I  am  sure  will  be  addressed  during  these  hearings. 
These  include  the  promotion  of  a  high  number  of  splinter  parties, 
the  probable  increased  control  of  the  Federal  Government  over  the 
election  process  in  the  States,  the  increased  likelihood  of  voter 
fraud  and  the  lack  of  need  for  an  amendment  which  so  drastically 
changes  our  method  of  Presidential  selection.  However,  in  the  in- 
terests of  time  I  will  not  discuss  these  at  this  time. 

I  hope  that  my  remarks  are  not  interpreted  as  being  totally 
opposed  to  electoral  reform  in  our  electoral  system.  For  over  20 
years,  I  have  supported  reform  in  our  electoral  system.  Of  these 
reforms,  I  feel  a  system  that  requires  a  State  to  cast  its  electoral 
ballots  in  direct  proportion  to  the  popular  votes  each  candidate 
receives  is  the  best.  This  would  abolish  the  winner-take-all  system 
that  presently  exists  and  insure  that  each  vote  counts.  In  addition, 
the  proportional  method  which  I  have  proposed  along  with  Senator 
Cannon  abolishes  the  electoral  college  as  an  institution  and,  thus, 
it  also  eliminates  the  problem  of  the  so-called  faithless  elector.  The 
proportional  method  is  a  viable  alternative  to  the  drastic  and  non- 
federal changes  proposed  by  direct  election. 

Mr.  Chairman,  I  also  feel  that  the  district  plan  which  has  re- 
ceived some  attention,  though  not  preferrable  to  a  proportional 
method,  is  much  more  desirable  to  direct  election.  At  least,  this 
method  will  keep  the  election  of  the  President  with  the  people  of 
the  States  where  it  should  remain. 

In  conclusion,  let  me  reiterate  that  Senate  Joint  Resolution  28 
has  flaws  and  problems  which  cannot  exist  in  our  federal  system  of 
government.  Chief  among  these  problems  is  its  incompatibility 
with  federalism,  the  negative  impact  on  a  great  number  of  States, 
the  dangers  of  the  provision  for  a  runoff  and  its  unfavorable  effect 
upon  the  minorities  of  this  country.  A  more  desirable  vehicle  for 
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correcting  the  flaws  in  the  electoral  college  would  be  a  proportional 
system  or,  in  the  alternative,  adoption  of  a  district  plan. 
Thank  you,  Mr.  Chairman. 
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EFFECT  OF  THE  ADOPTION  OF  DIRECT  POPULAR  ELECTION  OF  THE  PRESIDENT 
AMD  VICE  PRESIDENT  ON  THE  RELATIVE  INFLUENCE  OF  THE  SEVERAL  STATES 
IN  ELECTING  THE  PRESIDENT  AND  VICE  PRESIDENT  IN  1976 


Id  the  Tables  below,  the  second  column,  "Percentage  of  1976 
Electoral  College,"  presents  the  percentage  of  the  total  number 
of  538  electoral  votes  cast  by  each  State  and  the  District  of  Columbia. 
The  third  column,  "Percentage  of  Nationwide  Popular  Vote,"  presents 
the  percentage  of  the  total  nationwide  popular  vote  of  81,555,889 
cast  in  each  State  and  the  District  of  Columbia.   The  fourth  column, 
"Percentage  Gain/Loss  under  Direct  Popular  Election,"  presents  the 
gain/loss,  in  percentages,  of  the  respectives  States'  and  the  District 
of  Columbia's  share  of  influence  in  electing  the  President  and  Vice 
President  had  direct  popular  election  replaced  the  present  electoral 
college  system  for  the  1976  election.   [Source:   Richard  M.  Scammon 
and  Alice  V.  McGillivary,  comps.   America  Votes  12  (Washington, 
Congressional  Quarterly,  1977)  15.] 
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State 

Percentage 
of  1976 
Electoral 
College 

Percentage 
of  Nation- 
wide Popular 
Vote 

Percentage 
Gain/Loss 
under  Direct 
Popular 
Election 

Alabama 

1.6729 

1.4504 

-  13.31 

Alaska 

.5576 

.1515 

-  72.83 

Arizona 

I. 1152 

.9107 

-  18.35 

Arkansas 

1.1152 

.9411 

-  15.61 

California 

8.3643 

9.6463 

+  15.33 

Colorado 

1.3011 

1.3262 

♦   1.93 

Connecticut 

1.4870 

1.6940 

♦  13.92 

Delaware 

.5576 

.2892 

-  48.13 

District 

of  Columbia 

.5576 

.2070 

-  62.88 

Florida 

3.1599 

3.8632 

+  22.26 

Georgia 

2.2305 

1.7993 

-  19.33 

Hawaii 

.7435 

.3572 

-  51.96 

Idaho 

.7435 

.4219 

-  43.25 

Illinois 

4.8327 

5.7861 

♦  19.73 

Indiana 

2.4164 

2.7225 

+  12.67 

Iowa 

1,4870 

1.5686 

+   5.49 

Kansas 

1.3011 

1.1745 

-  9.73 
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Percentage 

Percentage 

Percentage 

Gain/Loss 

of  1976 

of  Nation- 

under Direct 

Electoral 

wide  Popular 

Popular 

state 

College 

Vote 

Election 

Kentucky 

1.6729 

1.4311 

-  14.45 

LoulBiana 

1.8587 

1.5676 

-  15.66 

Maine 

.7435 

.5925 

-  20.31 

Maryland 

1.8587 

1.7655 

-  5.01 

Maaaachuaetta 

2.6022 

3.1237 

♦  20.04 

Michigan 

3.9033 

4.4801 

♦  14.78 

Minneaota 

1.8587 

2.3909 

♦  28.63 

Mississippi 

1.3011 

.9434 

-  27.49 

Missouri 

2.2305 

2.3954 

♦  7.39 

Montana 

.7435 

.4031 

-  45.78 

Nebraska 

.9294 

.7451 

-  19.83 

Nevada 

.5576 

.2475 

-  55.61 

New  Hampshire 

.7435 

.4164 

-  43.99 

New  Jersey 

3.1599 

3.6962 

♦  16.97 

New  Mexico 

.7435 

.5130 

-  31.00 

New  York 

7.6208 

8.0119 

♦  5.13 

V   North  Carolina 

2.4164 

2.0586 

-  14.81 

North  Dakota 

.5576 

.3644 

-  34.65 

Ohio 

4.6468 

5.0418 

♦  8.50 
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state 

Percentage 
of  1976 
Electoral 
College 

Percentage 
of  Nation- 
wide Popular 
Vote 

Percentage 
Gain/Loss 
under  Direct 
Popular 
Election 

Oklahoma 

1.4870 

1.3393 

-  9.93 

Oregon 

1.1152 

1.2628 

♦  13.24 

Pennsylvania 

5.0186 

5.6658 

+  12.90 

Rhode  Island 

.7435 

.5042 

-  32.19 

South  Carolina 

1.4870 

.9841 

-  33.82 

South  Dakota 

.7435 

.3687 

-  50.41 

Tennessee 

1.8587 

1.8102 

-  2.61 

Texas 

4.8327 

4.9928 

+   3.31 

Utah 

.7435 

.6636 

-  10.75 

Vermont 

.5576 

.2302 

-  58.72 

Virginia 

2.2305 

2.0809 

-  6.71 

Washington 

1.6729 

1.9073 

■t-  14,01 

West  Virginia 

1.1152 

.9208 

-  17.43 

Wisconsin 

2.0446 

2.5800 

+  26.19 

Wyoming 

.5576 

.1917 

-  65.62 
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TO:       The  Honorable  Birch  Bayh 

Attn:   Ms.  Marsha  Atcheson 

FROM:     Joseph  B.  Gorman,  Analyst 
Government  Division 

SUBJECT:   Request  for  Commentary  on  a  CRS  Report  of  March  5,  1979 

This  memorandum  is  written  in  response  to  your  request 

of  March  8,  1979,  for  comment  on  the  CRS  report  of  March  5,  1979, 

entitled  "Effect  of  the  Adoption  of  Direct  Popular  Election  of  the 

President  and  Vice  President  on  the  Relative  Influence  of  the  Several 

States  in  Electing  the  President  and  Vice  President  in  1976." 

You  specifically  inquired  what  consideration  should  be  given,  by 

a  Member  of  Congress  concerned  with  protecting  his  or  her  State's 

role  in  electing  the  President  and  Vice  President,  to  that 

computation. 

The  computation  in  question  provided  the  percentage  of  the 
total  number  of  538  electoral  votes  cast  by  each  State  and  the  District 
of  Columbia  as  well  as  the  percentage  of  the  total  nationwide  popular 
vote  of  81,555,889  cast  in  each  State  and  the  District  of  Columbia. 
The  computation  further  provided  data  on  the  difference  between 
a  State's  share  of  the  electoral  college  and  its  share  of  the  popular 
vote,  evaluated  and  expressed  in  terms  of  a  percentage  gain  or  loss. 

For  example,  Colorado  cast  1.3011  percent  of  the  electoral 
college  vote  in  1976  and  1.3262  percent  of  the  popular  vote.   From 
these  figures  it  was  computed  that  Colorado's  share  of  the  popular 
vote  was  1.93  percent  greater  than  the  State's  share  of  the  total 
electoral  college.   This  computation  was  made  as  follows: 
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Colorado's  percentage  of  the  popular  vote   .  .  .  1.3262 

Colorado's  percentage  of  the  electoral  college  .  1.3011 

Difference 0251 

The  next  step  was  to  compute  what  percentage  .0251  was  of  1.3011; 
that  figure  was  1.93.   Thus,  Colorado's  share  of  the  popular  vote  was 
1.93  percent  greater  than  rhe  State's  share  of  the  electoral  college. 

Similar  computations  were  made  for  the  other  forty-nine  States 
and  the  District  of  Columbia.   The  range  of  gains/losses  among  the 
States  ranged  from  a  gain  of  28.63  percent  for  Minnesota  to  a  loss  of 
72.83  percent  for  Alaska. 

You  inquired  whether  the  listing  of  the  percentage  gains/losses 
in  the  States'  shares  of  the  total  popular  vote  compared  to  their 
shares  of  the  electoral  college  would  be  a  useful  guide  in  determining 
v%+iether  a  Member  of  Congress  concerned  with  protecting  his  or  her 
State's  power  in  electing  the  President  and  Vice  President  should 
support  or  oppose  a  proposal  to  abolish  the  present  electoral  college 
system  and  replace  that  system  with  direct  popular  election  of  the 
President  and  Vice  President. 

I  want  to  emphasize  strongly  that  the  above-discussed  listing 
presents  only  one  of  several  factors  which  should  be  weighed  in 
evaluating  the  desirability  of  preserving  the  electoral  college 
or  replacing  that  system  with  direct  popular  election  of  the  President 
and  Vice  President.   In  fact,  it  is  only  one  factor  to  consider  in 
assessing  a  particular  Statf-'s  interest  in  preserving  or  abolishing 
the  electoral  college. 
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The  question  of  which  States  are  advantaged  or  disadvantaged  is 
rather  complex,  and  there  is  no  clear  consensus  among  those  who  have 
studied  this  subject  most  closely. 

The  reason  for  this  uncertainty — even  confusion--lies  in  the 
difficulty  of  evaluating  two  countervailing  factors — (1)  the  "constant  two" 
and  (2)  the  general  ticket  system,  in  effect  or  practical  effect  in  the 
District  of  Columbia  and  every  State  except  Maine.   In  order  to 
understand  the  difficulty  of  evaluating  the  more  populous/less  populous 
State  advantages/disadvantages  under  the  present  electoral  college  system, 
it  is  necessary  to  understand  these  two  countervailing  factors. 

Advantage  of  the  Less  Populous  States  under  the  Electoral  College 
System:   It  is  obvious  that  in  the  purely  mathematical  apportionment 
of  the  electoral  college,  the  smaller  the  population  of  a  State,  the 
smaller  the  percentage  of  its  electoral  vote  which  is  based  on 
population  (or,  more  exactly,  its  representation  in  the  House  of 
Representatives).   This  is  the  the  result  of  the  constitutional  formula  for 
allocating  electoral  votes,  which  provides  that  each  State  will  select 
"a  number  of  electors,  equal  to  the  whole  number  of  Senators 
and  Representatives  to  which  the  State  may  be  entitled  in  the 
Congress"  (Article  II,  Section  2).   Since  the  number  of  Representatives 
is  based  on  population,  the  smaller  the  number  of  Representatives 
assigned  to  a  State,  the  greater  the  share  of  a  State's  electoral 
vote  will  be  due  to  its  two  Senators  (the  "constant  two"). 
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Thus,  in  the  case  of  Alaska,  Delaware,  Nevada,  North  Dakota, 
Vermont,  and  Wyoming,  all  having  3  electoral  votes,  2  of  those 
votes  derive  from  their  Senate  representation,  increasing  their 
representation  in  the  electoral  college  200  percent  over  what 
it  would  be  based  (roughly)  on  population  alone.   (It  should  be 
remembered  that  every  State  is  guaranteed  at  least  one  Member  of  the 
House  of  Representatives,  even  if  its  population  falls  below  a  computed 
figure  for  swarding  Representatives.   In  addition,  the  District 
of  Columbia  also  has  3  electoral  votes,  but  that  figure  is  constitutionally 
set  in  the  Twenty-third  Amendment  as  "a  number  .  .  .  equal  to  the 
whole  number  of  Senators  and  Representatives  in  Congress  to  which 
the  District  would  be  entitled  if  it  were  a  State,  but  in  no  event 
more  than  the  least  jxipulous  State.") 

At  the  other  extreme  is  California,  43  of  whose  45  electors 
derive  from  its  membership  in  the  House  of  Representatives.   Thus, 
California's  electoral  college  vote  is  only  4.65  percent  (2/43) 
greater  than  it  would  be  if  electoral  college  representation  were 
based  solely  on  p>opulation  (or,  rather,  membership  in  the  House 
of  Representatives). 

Direct  election  would,  of  course,  eliminate  the  bonus  effect 
of  the  "constant  two"  (Senate)  factor  in  the  present  system.   That 
elimination  is  what  accounts  for  the  large  percentage  losses  of  the 
less  populous  States  in  the  computation  of  March  5.  The  eleven  most 
affected  States  are  those  which  cast  either  3  or  4  electoral  votes- 
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eliminating  the  benefit  of  the  "constant  two,"  which  direct  election 
does,  therefore  decreases  their  share  of  the  total  power  exercised 
in  electing  the  President  and  Vice  President.  If  this  were  the 
only  factor  to  be  weighed,  the  computation  of  March  5,1979,  would 
be  a  reliable  guide  to  evaluating  a  State's  interest  in  preserving 
or  abolishing  the  electoral  college. 

There  are  other  factors,  however;  one  is  the  effect  of  voter 
turnout.   Two  States  with  the  same  electoral  vote  may  cast  significantly 
different  numbers  of  votes. 

For  example,  Minnesota  and  Louisiana  both  cast  10  electoral 
votes  in  1976.   However,  the  1,949,931  votes  cast  in  Minnesota 
exceeded  the  1,278,439  votes  cast  in  Louisiana  by  671,492,  or  52.52 
percent.   In  a  situation  where  the  "constant  two"  is  not  a 
factor,  the  higher  the  voter  turnout,  the  greater  the  share  of  the 
popular  vote  will  be  cast  in  a  particular  State.   It  should  be 
noted  that  a  State  with  the  same  electoral  vote  as  another  State 
could  actually  cast  more  popular  votes  with  a  lower  turnout  of  eligible 
voters  if  the  former's  population  had  increased  at  a  faster  rate 
since  the  previous  census.   This  is  possible  because  the  electoral 
college  has  a  built-in  population  lag,  since  it  is  reapportioned 
only  after  a  decennial  census.   Thus,  the  1980  Presidential 
election  will  be  based  on  electoral  votes  apportioned  as  a  result 
of  the  1970  census,  ten  years  earlier.   This  lag  affects,  especially 
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at  the  end  of  a  decade,  computations  concerning  shares  of  the 
popular  vote  and  the  electoral  college. 

In  summary,  even  if  voter  turnout  and  population  growth  were 
constant  from  State  to  State,  which,  of  course,  they  are  not,  a 
computation  such  as  the  one  dated  March  5,  1979,  would  still  be  an 
inconplete  guide  to  a  State's  interest  in  preserving  or  abolishing 
the  electoral  college  because  of  a  countervailing  factor,  the 
general  ticket  system. 

Advantage  of  the  More  Populous  States  under  the  Electoral  College 
System:   All  the  States  (except  Maine)  and  the  District  of  Columbia 
elect  Presidential  electors,  either  formally  or  for  all  practical 
purposes,  under  a  winner-take-all  general  ticket  system.   The  general 
rule  is  that  as  a  State's  electoral  vote  increases,  its  chance  of 
playing  a  pivotal  role  in  electing  the  President  increases.   It  is 
not  the  purpose  of  this  memorandum  to  discuss  in  detail  how  theory 
and  empirical  evidence  support  the  advantage  to  populous  States,  but 
it  should  be  noted  that  there  is  no  disagreement  among  analysts  of 
the  electoral  college  that  such  a  benefit  exists;  what  is  debated, 
however,  is  how  important  that  benefit  is  and,  especially,  the  extent' 
to  which  it  compensates  for  the  "constant  two"  advantage  of  the 
smaller  States. 

One  of  the  most  famous  studies  which  attempted  to  quantify  this 
benefit  was  the  computer  analysis  directed  by  John  F.  Banzhaf  and 
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published  as  "One  Man,  3.312  Votes:   A  Mathematical  Analysis  of  the 
Electoral  College,"  Villanova  Law  Review,  v.  13  (Winter  1968),  pp. 
303-A6.   Banzhaf,  using  1960  census  figures  and  the  1964  and  1968 
electoral  vote  apportionment,  computed  that  citizens  of  New 
York,  the  most  populous  State  at  that  time  and  for  several  previous 
decades,  had  3.312  times  the  voting  power  of  the  most  deprived 
"State,"  in  this  case  the  District  of  Columbia.   The  advantage 
to  the  most  populous  States  under  the  electoral  college,  according 
to  Banzhaf 's  study,  correlated  very  closely  with  the  size  of 
the  electoral  vote,  lessening  as  the  electoral  vote  dropped, 
but  increasing  again  when  the  electoral  vote  fell  low  enough  to 
begin  reflecting  the  effect  of  the  "constant  two,"  with  States 
having  3  or  4  electoral  votes.   The  lowest  relative  voting  power 
was  found  in  the  4  to  5  electoral  vote  range.   The  findings 
indicated  that  the  more  populous  States  had  a  clear  advantage,  with 
nine  of  the  most  populous  States  having  a  greater  computed  advantage 
than  Alaska,  the  most  advantaged  of  the  less  populous  States. 

A  survey  of  biases  of  the  electoral  college  written  by  John 
H.  Yunker  and  Lawrence  D.  Longley,  "The  Biases  of  the  Electoral 
College:   Who  Is  Really  Advantaged?"  in  Donald  R.  Matthews,  ed . , 
Perspectives  on  Presidential  Selection  (Washington,  Brookings 
Institution,  1973),  pp.  172-203,  also  concluded  that  "Large  states, 
metropolitan  area  residents  (including  residents  of  central  cities, 
SMSAs,  and  especially  suburbs),  population  of  foreign  stock. 
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blue-collar  workers,  and  the  regions  of  the  Far  West  and  the  East 
were  found  to  be  advantaged  by  the  electoral  college"  (p.  202). 

Another  major  study.  Voting  for  President:   The  Electoral  College 
and  the  American  Political  System  (Washington,  Brookings  Institution, 
1970)  by  Wallace  S.  Sayre  and  Judith  H.  Parris,  concluded  that 
"The  method  of  allocating  electoral  votes  anong  the  states,  like  the 
representation  scheme  for  Congress,  was  originally  intended  to  balance 
small-state  and  large-state  interests.   Although  the  principle  of  the 
old  compromise  remains,  the  political  situation  has  changed.   On 
balance,  the  populous  states  are  more  powerful.   .  .  .   The  general- 
ticket  system  has  worked  to  the  advantage  of  the  populous  states" 
(p.  44). 

Others  have  analyzed  this  question,  and  while  there  are 
disagreements  among  analysts,  there  is  a  preponderance  of  opinion  that 
the  general  ticket  tilts  the  electoral  college  system  in  favor  of  the 
most  populous  States. 

Conclusion:   There  are  two  independent  biases  operating  in  the 
electoral  college.   One,  which  was  illustrated  by  the  March  5,  1979, 
computation  to  which  you  referred,  definitely  favors  the  less  populous 
States.   A  second,  the  general  ticket,  definitely  favors  the  ;nore 
populous  States.   It  has  thus  far  lay  beyond  the  expertise  of  political 
scientists  to  prove  quantitatively  and  conclusively  which  of  these 
biases  is  more  significant.  The  nost  persuasive  evidence  tends  to 
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support  Yunker  and  Longley's  conclusion  that  the  present  system 
gives  a  significant  advantage  to  the  most  populous  States,  a 
smaller  advantage  to  the  less  populous  States,  and  disadvantages 
to  the  greatest  extent  the  medium-sized  States,  having  between  4 
and  12  electoral  votes,  which  are  too  large  to  benefit  to  any 
significant  degree  from  the  "constant  two"  but  are  too  small 
to  derive  significant  benefit  from  the  general  ticket  system. 

I  trust  this  memorandum  responds  to  your  inquiries.   If  I  can  be 
of  further  assistance  on  this  or  any  other  matter,  please  call  me  on 
426-5824. 

[Brief  recess.] 

Senator  Bayh.  Could  I  ask  Dr.  Bailey  if  he  wants  to  get  started, 
with  the  understanding  if  Senator  McClure  gets  back  we  will  sus- 
pend long  enough  for  questions?  We  have  a  time  problem  here 
because  we  have  two  very  distinguished  witnesses  yet. 

Mr.  Bailey? 

STATEMENT  OF  DR.  HARRY  BAILEY,  PROFESSOR  OF  POLITI- 
CAL SCIENCE,  TEMPLE  UNIVERSITY,  PHILADELPHIA,  PA. 

Dr.  Bailey.  I  would  be  glad  to,  Mr.  Chairman. 

First  of  all,  Mr.  Chairman,  let  me  thank  you  for  this  opportunity 
to  appear  before  the  Subcommittee  on  the  Constitution.  First  of  all, 
I  have  read  a  number  of  comments  in  the  newspapers  which  sug- 
gest that  the  electoral  college  should  not  be  changed  because  it 
would  benefit  either  black  groups  or  Jewish  groups.  Let  me  say  to 
you  that  the  proposals  I  plan  to  make  here,  Mr.  Chairman,  are  not 
offered  to  serve  the  selfish  or  even  the  better  motivated  interest  of 
any  person  or  group.  It  seems  to  me  that,  first  of  all,  groups  in 
America  are  often  a  moving  balance  of  forces  generating  change 
through  their  struggles  and  tensions,  and  so  the  group  that  bene- 
fits today  may  not  benefit  tomorrow.  The  group  that  benefits  to- 
morrow may  not  benefit  the  next  day. 

It  seems  to  me,  Mr.  Chairman,  that  what  we  are  debating  here  is 
not  the  one  man-one  vote  question  but  how  we  can  maintain  a 
unique  system  of  50  States,  plus  the  District  of  Columbia,  and  a 
viable  multinational  polity.  This  free  multinational  polity  is  unique 
in  all  the  world. 

Now,  I  believe  the  electoral  college  can  keep  it  so.  So,  Mr.  Chair- 
man, I  would  oppose  Senate  Joint  Resolution  28,  and  would  oppose 
that,  Mr.  Chairman,  despite  the  fact  that  I  have  the  greatest  re- 
spect for  the  Chairman  of  this  good  committee,  because  I  have 
watched  his  activities  over  the  years.  What  I  hope  for  today,  Mr. 
Chairman,  is  to  preserve  the  republic,  and  in  this  connection  I 
would  vote  to  keep  the  electoral  college. 
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Let  me  talk  about  this  matter,  Mr.  Chairman,  in  terms  of  the 
serious  challenges  which  I  think  direct  election  poses  for  the  repub- 
lic. First  of  all,  let  us  take  the  question  of  the  States  as  separate 
political  entities.  The  direct  election  plan,  it  seems  to  me,  presents 
severe  challenges  to  current  roles  of  the  States  in  the  American 
Federal  system.  Herbert  Wechsler  has  said: 

The  continuous  existence  of  the  States  as  governmental  entities  and  their  strate- 
gic role  in  the  selection  of  a  President  are  so  immutable  a  feature  of  the  system  that 
their  importance  tends  to  be  ignored." 

That  same  observer  has  written: 

And  with  the  President,  the  crucial  instrument  of  the  election  through  electors  is 
the  States.  States  are  the  strategic  yardsticks  for  the  measurement  of  interest  and 
opinion,  the  special  centers  of  political  activity,  the  separate  geographical  determi- 
nants of  a  national  as  well  as  loced  politics. 

Let  me  say,  also,  Mr.  Chairman — or  let  me  quote,  also,  one  of  my 
distinguished  colleagues,  Prof.  Daniel  Elazar  of  Temple  University. 
He  makes  clear  the  specigd  nature  of  each  American  State.  He  has 
written,  for  example,  "Every  State  is  a  civil  society,  a  relatively 
complex  social  system  organized  and  defined  politically  which,  one, 
pursues  a  particular  conception  of  justice  that  it  makes  its  own; 
encompasses  a  wide  variety  of  social  and  economic  interests;  is 
charged  with  considerable  responsibility  for  satisfying  the  techno- 
logical and  social  needs  of  its  people  and  is  capable  of  authorita- 
tively mobilizing  the  resources  necessary  to  do  so  in  a  manner 
sufficient  to  insure  its  own  maintenance." 

Precisely,  Mr.  Chairman,  because  each  American  State  is  a  civil 
society,  each  becomes  infused  with  the  purposes  and  needs  of  its 
various  ethnic,  religious,  racial  and  economic  groups,  and  thus 
develops  a  separate  identity. 

My  own  judgment,  Mr.  Chairman,  is  that  the  electoral  college 
helps  to  preserve  that  separate  identity.  Indeed,  an  important  prac- 
tical impact  of  the  electoral  college  is  its  capacity  to  insulate  the 
political  system  of  the  States  or  of  one  State  from  any  other  State. 
Beyond  this  very  practical  consideration,  Mr.  Chairman,  the  elec- 
toral college  has  tremendous  symbolic  value  in  that  it  confirms  the 
Federal  structure  which  guarantees  small  and  large  States  equality 
in  the  Senate. 

Let  me  talk  for  the  next  few  seconds,  Mr.  Chairman,  of  the 
impact  of  the  direct  election,  if  it  were  to  come  about,  on  the 
administration  of  elections.  Parenthetically,  let  me  say  it  is  always 
bad  to  come  last,  Mr.  Chairman.  One  often  feels  superfluous  and 
redundant  because  everyone  that  comes  before  seems  to  have  said 
everything  worth  saying.  But  there  is  no  better  way  to  make  a 
necessary  emphasis  than  through  repetition. 

Let  me  say  this,  then,  about  the  impact  or  the  possible  impact  of 
direct  election  on  the  administration  of  elections.  Meyer  Kesn- 
baum,  an  eminent  student  of  intergovernmental  relations,  said 
"The  proper  division  of  labor  and  authority  between  the  Nation 
and  the  States  is  the  key  to  maintaining  the  Federal  nature  of  our 
system  of  government." 

The  direct  election  plan  would  alter  this  division  since  Federal 
controls  over  elections  to  include  the  setting  of  identical  age,  liter- 
acy, and  registration  requirements  throughout  the  country.  And 
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even  more  importantly,  Mr.  Chairman,  the  Federal  administrations 
of  election  would  be  necessary. 

This  would  be  so,  Mr.  Chairman,  because  each  voter  would  have 
an  immediate  interest  in  the  fairness  and  accuracy  of  election 
machinery  in  every  other  State.  Make  no  mistake  about  it,  Mr. 
Chairman,  if  we  go  to  direct  election,  no  matter  the  fact  that  the 
Congress  of  the  United  States  would  have  the  option  as  to  whether 
or  not  it  would  institute  nationwide  rules,  the  interest  then  of 
citizens  in  every  State  would  then  be  with  the  elections  in  every 
other  State.  Because  State  borders  would  be  irrelevant  in  aggregat- 
ing the  vote  for  President,  there  would  be  no  remaining  separation 
between  the  States  and  the  national  Government. 

Let  me  say  something  next,  Mr.  Chairman,  and  to  the  other 
members  of  this  good  committee,  something  about  what  I  think  the 
impact  of  direct  election  would  be  on  the  national  will.  By  obfuscat- 
ing the  distinctions  and  powers  of  the  States  as  separate  entities 
from  their  citizens — that  is  to  say,  the  principle  of  federalism,  i.e., 
reduction  of  government  into  two  separate  levels  with  separate 
powers,  functions,  and  responsibilities — each  would  be  weakened. 
This  one  move,  Mr.  Chairman,  in  the  direction  of  a  clear  undivided 
national  will  would,  in  my  judgment,  result  in  additional  power 
accruing  to  the  national  Government  at  the  expense  of  the  States. 

National  will,  for  example,  presently  refers  to  that  conglomera- 
tion of  interests  which  elects  the  President. 

In  actuality,  Mr.  Chairman,  there  is  only  a  limited  national  will. 
What  really  exists,  Mr.  Chairman,  other  good  members  of  this 
committee,  are  State  wills 

Senator  Bayh.  Doctor,  would  you  suspend  just  a  moment?  Would 
it  be  rude  if  I  suggested  that  I  take  off  and  try  to  catch  a  vote,  and 
then  you  fellows  can  stay? 

Do  you  think  you  can  keep  the  hearing  moving  here,  or  what  is 
your  pleasure?  I  can  be  back  here  in  a  matter  of  10  minutes. 

Senator  Thurmond.  All  right. 

Senator  Bayh.  I  will  be  back  in  about  7  or  8  minutes,  and  in  that 
way  we  will  not  interrupt  your  testimony. 

Mr.  Bailey.  Would  you  want  me  to  continue? 

Senator  Bayh.  Please  continue.  My  colleagues  will  stay,  and  we 
are  sorry  to  play  bouncing  ball. 

Mr.  Bailey.  Let  me  continue,  if  I  may,  with  this  good  subcommit- 
tee. 

In  actuality,  there  is  only  a  limited  national  will  presently.  What 
really  exists  are  State  wills,  each  of  which  is  measured  and  given 
strength  individually.  In  the  election  of  a  President,  an  individual's 
opinion  has  force  only  in  the  State  in  which  he  resides.  Thus,  there 
are  mainly  State  wills  which,  from  time  to  time,  come  into  agree- 
ment to  form  what  we  call  the  national  will.  The  electoral  college 
is  the  device  which  makes  this  process  possible  and  workable. 

Moreover,  let  me  say  to  the  members  of  this  good  committee  the 
electoral  college  is  a  barrier  between  vast  oscillations  in  public 
sentiment  and  the  Presidency.  In  a  pluralistic  society  with  checks 
and  balances  set  in  the  way  of  easy  governmental  action,  the 
electoral  college,  by  the  same  token,  is  set  in  the  way  of  easy 
changes  in  public  opinion. 
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Finally,  if  the  progressive  notion  that  the  Presidency  is  to  be  the 
people's  tribune  and  is  to  prevail,  revising  the  electoral  college  is 
not  the  answer.  Instituting  Federal  financing  of  congressional  elec- 
tions is.  Special  interests  will  continue  to  heavily  impact  Congress 
for  good  philosophical  and  pecuniary  reasons.  He  who  pays  the 
piper  calls  the  tune. 

Let  me  say  something  else  to  this  good  committee  about  what  I 
see  to  be  the  possible  impact  of  direct  election  on  the  present 
nomination  process.  The  direct  election  plan  would  threaten  the 
continued  existence  of  the  present  nominating  process  for  the 
Presidency.  The  logical  consequences  you  see  of  direct  election  of 
the  Presidency  would  be  a  nationwide  Presidential  primary  operat- 
ing along  the  same  lines  as  the  direct  election.  Already  there  is  a 
proposal  for  a  single  national  party  primary  to  be  held  in  the 
summer  of  each  Presidential  election  year.  If  none  of  the  parties' 
candidates  received  a  plurality  of  at  least  40  percent  in  these 
primaries,  a  runoff  would  be  held  4  weeks  later.  Thus,  if  both 
direct  election  for  the  President  and  a  nationwide  primary  were 
adopted,  the  likelihood  would  be  four  national  elections  within  a  3- 
month  period,  since  few  candidates  could  be  exp)ected  to  get  40 
percent  of  the  vote  where  several  candidates  vie  for  the  nomination 
of  their  party,  and  several  parties  compete  for  the  Presidency. 

There  is  no  gainsaying  the  wear  and  tear  to  the  American  voting 
public  and  the  likely  consequences,  one  of  which  would  be  in- 
creased voter  apathy. 

Senator  Thurmond.  I  guess  we  will  have  to  suspend  so  some 
Senators  can  come  back. 

Mr.  Bailey.  Senator  Thurmond,  would  you  like  me  to  stop  at  this 
point? 

Senator  Thurmond.  I  would  appreciate  it. 

I  want  to  ask  you  now — these  remarks  come  at  the  end  of  the 
statement.  I  think  Dr.  Bailey  has  made  an  excellent  statement 
here  today  and  I  want  to  commend  him  for  it.  There  is  an  article 
by  Dr.  Bailey  entitled  The  Electoral  College  and  American  Federal- 
ism, which  was  in  the  Illinois  Quarterly,  1973,  Volume  36,  and  I 
ask  it  follow  his  statement. 

I  have  received  unanimous  consent  that  my  opening  statement 
and  a  copy  of  the  Library  of  Congress  study  follow  the  statement  of 
the  Chairman,  Senator  Bayh 

Mr.  Bailey.  Thank  you.  Senator  Thurmond. 

Senator  Thurmond.  If  you  wait  a  few  minutes  now  until  Senator 
Bayh  gets  back,  and  I  will  get  back  as  soon  as  I  can.  We  are 
delighted  to  have  you  here. 

[Short  recess.] 

Senator  Bayh.  Forgive  us  for  the  interruption.  Why  do  you  not 
proceed? 

Mr.  Bailey.  Thank  you,  Mr.  Chairman. 

I  would  like  to  continue  now  by  talking  about  what  I  see  to  be  or 
what  would  be  at  least  the  impact  of  a  direct  election  process  on 
the  constitutional  stability. 

It  seems  to  me  that  the  very  stability  of  the  Constitution  would 
be  affected  by  abolition  of  the  electoral  college.  It  seems  to  me  that 
the  direct  action  plan  could  make  possible  a  worse  situation  than 
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what  has  happened  in  the  history  of  Presidential  elections  under 
the  electoral  college. 

Let  me  explain.  Under  the  existing  system,  Mr.  Chairman,  most 
winners  of  the  Presidency  have  won  a  good  deal  more  than  40 
percent  of  the  popular  vote  and  have  thus  enjoyed  considerable 
legitimacy.  It  seems  that  is  of  importance.  We  exercise  power  only 
if  we  have  legitimacy.  And,  thus,  the  winners  have  enjoyed  consid- 
erable legitimacy  as  President  because  the  popular  plurality  has 
always  converted  to  a  majority  in  the  electoral  college. 

Since  1824,  for  example,  Mr.  Chairman,  when  the  popular  vote 
was  first  recorded  on  a  nationwide  basis,  only  four  Presidents  have 
secured  less  than  45  percent  of  the  popular  vote.  Twenty-nine  of 
the  39  elections  since  1824  have  sent  to  the  Presidency  men  who 
secured  more  than  48  percent  of  the  popular  vote. 

So  it  seems  to  me,  by  way  of  additional  information  that  I  do  not 
have  here,  Mr.  Chairman,  that  if  you  went  to  a  direct  election 
system  where  40  percent  of  the  popular  vote  would  do  the  trick, 
you  would  be  settling  for  something  far  less  than  what  we  have 
settled  for  so  far. 

Let  me  go  on,  Mr.  Chairman.  What  about  the  impact  of  direct 
election  on  the  two-party  system?  Presently,  minor  parties  can  win 
votes  in  the  electoral  college  only  on  carrying  an  entire  State. 
Since  few  minor  parties  can  succeed  in  this,  they  soon  wither  and 
die  away.  However,  the  runoff  provision  of  the  direct  election  plan 
would  give  rise  to  minor  parties  seriously  competing  for  the  Presi- 
dency. Indeed,  a  minor  party  would  conceivably  earn  enough  votes, 
Mr.  Chairman,  to  win  an  election  when  two  parties  or,  indeed,  even 
more  parties  divide  the  vote  equally.  Failing  this,  a  minor  party  in 
forcing  a  runoff  could  conceivably  help  a  candidate  who  is,  in  fact, 
the  voters'  second  choice.  Dorothy  Buckton  James,  for  example,  of 
the  Virginia  Polytechnic  Institute,  concludes  that  the  electoral  col- 
lege inhibits  the  development  of  a  multi-party  system. 

Let  me  say  something  else  about  the  likely  impact  of  the  direct 
election  on  the  two-party  system.  Presently,  the  two  great  parties 
in  the  American  political  system  perform  an  umbrella  function.  By 
that,  I  simply  mean  they  perform  the  function  of  bridging  a  wide 
variety  of  interests  in  American  life.  That  function  would  be  en- 
dangered by  the  direct  election  plan. 

Just  as  the  two-party  system  requires  the  various  interests  in  the 
society  to  bargain  and  form  coalitions  prior  to  elections  as  opposed 
to  multi-party  systems  which  force  bargaining  and  coalition  after 
elections,  so  it  is  that  National  Conventions  that  forced  a  bargain- 
ing and  compromise  prior  to  elections  as  opposed  to  runoff  elec- 
tions which  extend  bargaining  and  compromise  to  a  more  critical 
juncture  in  the  electoral  process. 

Remember,  if  you  are  talking  about  runoff  elections,  there  is  no 
more  room  for  bargaining  and  compromise.  It  is  a  shoot  out  at  the 
O.K.  Corral.  Bargaining,  it  seems  to  me,  of  politicians  at  a  National 
Convention  is  preferable  to  asking  voters  to  reorder  their  choice  for 
President  at  a  runoff  election.  The  very  circumstance  of  the  neces- 
sity to  balance  group  and  sectional  interests  in  selecting  a  potential 
Chief  Executive  in  a  multi-group  society  engenders,  it  seems  to  me, 
this  particular  preference. 
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Next,  let  me  say  something  about  what  I  think  the  impact  of 
direct  election  would  be  on  State  and  local  politicians.  It  would 
alter  the  relationship  of  the  State  and  local  politicians  to  national 
politicians.  States  are  the  level  at  which  American  political  parties 
are  constituted.  The  real  power  is  at  that  level  with  national 
parties  emerging  at  4-year  intervals,  at  least,  to  meet  very  defined 
tasks.  Elimination  of  the  role  of  the  States  in  the  Presidential 
election  process — and  that  is,  for  all  intents  and  purposes,  Mr. 
Chairman,  what  the  direct  election  would  accomplish — would 
transfer  much  of  the  power  of  States  and  local  politicians  to  nation- 
al politicians.  Here  again  the  balance  between  national  and  State 
power  would  be  considerably  altered  and  federalism  jeopardized. 

Let  me  say  a  few  words  by  way  of  summary  and  conclusion. 
Many  observers  see  the  electoral  college  process  of  electing  an 
American  President  as  a  remnant  of  an  age  when  mass  democracy 
was  a  possibility  to  be  feared.  These  observers  argue  the  logic  for 
such  fears  no  longer  hold.  And  what  is  more,  the  electoral  college 
poses  a  greater  threat  than  direct  election  because  of  its  possibility 
for  deadlock. 

So,  too,  Mr.  Chairman,  many  see  the  presently  hybrid  system — 
party  primaries.  State  conventions,  as  well  as  national  conven- 
tions— as  too  grueling  for  the  candidate,  and  too  chaotic  for  many 
of  the  American  citizenry  to  understand  or,  indeed,  respect. 

But  as  the  eminent  scholar  of  American  federalism,  the  late 
Morton  Grodzins,  said,  "Decentralization  by  mild  chaos  is  more 
desirable  than  centralization  by  order." 

This  is  a  persuasive  argument  for  the  view  that  the  present  role 
of  the  States  in  the  Presidential  election  and  nominating  processes 
be  taken  as  a  datum  of  American  federalism  which  should  not 
necessarily  be  tampered  with. 

Herbert  Weschler  put  it  concisely:  "the  President  must  be  the 
main  repository  of  the  national  spirit  in  the  Central  Government, 
but  both  the  mode  of  his  selection  and  the  future  of  his  party 
require  that  he  also  be  responsive  to  local  values  that  have  large 
support  within  the  States." 

In  the  history  of  the  Republic,  Mr.  Chairman,  the  electoral  col- 
lege has  served  the  country  well.  Only  three  times  has  it  failed. 
Indeed,  some  argue  it  has  failed  only  twice.  It  failed  in  1800,  it 
failed  in  1824.  Some  debate  whether  or  not  it  failed  in  1876.  But  we 
should  recall  that  the  Constitution  has  a  backup  process,  a  backup 
procedure  when  the  electoral  college  fails.  And  on  all  of  these 
occasions,  Mr.  Chairman,  those  backup  procedures  succeeded  with- 
out a  single  shot  being  fired. 

What  I  think  we  should  recall  and  keep  in  mind,  Mr.  Chairman, 
that  reaction  to  aberration  is  not  reform.  Despite  all  the  arguments 
surrounding  the  need  for  the  25th  amendment,  Mr  Chairman,  I  say 
again,  let  us  not  tinker  with  what  works. 

Thank  you  very  much. 

Senator  Bayh.  Thank  you,  Dr.  Bailey. 

I  must  say,  when  I  hear  the  eloquence  with  which  you  talk  about 
preserving  the  Republic,  accomplishing  something  without  a  shot 
being  fired,  do  you  actually  believe  if  we  had  direct  election  we  will 
have  a  shootout  and  gangs  in  the  streets? 
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Mr.  Bailey.  Mr.  Chairman,  I  think  direct  election  can  be  very 
dangerous  on  that  very  point.  Let  me  say  to  you,  Mr.  Chairman, 
one  of  the  previous  speakers  mentioned  conditions  in  the  Weimar 
Republic  and  the  20-plus  political  parties — indeed,  he  mentioned 
32.  These  are  figures  that  are  different  from  mine,  and  I  will  not 
quibble. 

It  seems  to  me,  Mr.  Chairman,  if  you  get  too  many  parties,  you 
will  experience  a  tremendous  amount  of  difficulty  governing.  My 
own  view  is  that  the  Founding  Fathers  made  it  difficult  enough  to 
govern.  They  put  in  the  check  and  balance  system.  I  mean,  we  are 
checked  and  balanced.  We  are  almost  checked  and  balanced  to  the 
point  of  deadlock. 

It  seems  to  me  if  you  get  a  frustrated  polity  out  there  with  direct 
election  available  to  it — you  can  get  wild  oscillations  and  swings  in 
public  opinion.  You  make  it  very  possible  for  the  chance  that  this 
frustration  with  the  check  and  balance  system  we  have  got,  and 
the  separation  of  power  system  we  have  got  with  the  federal 
system  we  have  got,  you  make  it  very  possible  for  some  demagogue 
to  hold  sway  on  a  given  day. 

Senator  Bayh.  Can  you  not  do  that  under  the  present  system? 

Mr.  Bailey.  I  do  not  think  so. 

Senator  Bayh.  Why  can  you  not? 

Mr.  Bailey.  When  you  talk  about  a  deadlock  in  the  electoral 
college,  you  still  have  a  system  where  you  have  the  House  of 
Representatives,  which  must  now  organize  itself  into  50  States  with 
a  majority  of  that  body  being  required  to  elect  a  President. 

Senator  Bayh.  Either  I  do  not  ask  the  question  well,  or  you  do 
not  hear  it  well,  or  I  did  not  understand  what  you  said  when  you 
talked  about  the  kind  of  a  national  figure  here  who  can  really 
mesmerize  people.  And  I  suggest  to  you  that  that  is  possible  under 
the  present  system,  only  now  all  he  has  to  do  is  mesmerize  the 
people  in  10  States  plus  the  District  of  Columbia.  All  he  has  to  do 
is  find  a  working  majority  or  a  plurality,  as  the  case  may  be,  in  11 
States. 

Whatever  the  issue,  he  could  demagogue  on  that  basis  under  the 
present  system. 

Mr.  Bailey.  Let  me  note,  Mr.  Chairman,  Mr.  Madison's 
theory 

Senator  Bayh.  Mr.  Madison,  you  mean,  who  was  for  the  direct 
election  of  the  President,  and  tried  to  get  that  in  the  Constitution 
originally? 

Mr.  Bailey.  That  is  true.  Let  me  say  to  you,  you  may  recall  that 
Mr.  Madison  articulated  what  he  called  a  theory  of  expansive 
republic.  He  wanted  a  large  republic  and  not  a  small  one. 

In  the  Federalist  Paper  No.  10,  factions  had  to  be  controlled.  He 
did  not  want  to  do  away  with  them.  As  far  as  he  was  concerned, 
factions  were  to  liberty  what  air  is  to  fire,  and  he  would  see 
factions  preserved.  But  when  he  wanted  to  see  a  large  republic,  the 
States  were  a  part  of  that. 

If  you  manage  to  get  a  demagogue  in  State  A,  it  will  be  difficult 
to  get  a  demagogue  in  State  B.  And  there  is  a  tremendous  amount 
of  insulation,  it  seems  to  me,  by  having  the  electoral  college  and 
the  voting  being  counted  in  each  of  the  50  States  separately.  By 
that  electoral  college  vote,  in  effect,  we  have  51  electoral  colleges. 


57 

I  would  leave  it  that  way. 

Senator  Bayh.  I  must  say,  I  think  you  have  greater  fears  of  what 
will  happen  than  I  have  of  greater  hopes  of  accomplishment,  if 
successful. 

I  would  like  to  put  in  the  record  right  now  an  editorial  from  the 
Washington  Post  by  Dave  Broder  entitled  "Admirable  Case,  Wrong 
Defendants,"  in  which  Mr.  Broder  points  out  one  of  the  opponents. 
Professor  "Wildavsky,"  talked  about  a  lot  of  the  fears  going  on 
right  now. 

[The  editorial  follows:] 

[From  the  Washington  Poet,  March  21,  1979] 

Admirable  Case,  Wrong  Defendant 

(By  David  S.  Broder) 

The  question  of  abolishing  the  electoral  college  and  choosing  the  president  by 
direct,  national  vote  of  the  people  is,  once  again,  before  the  Senate.  Nine  years  ago, 
the  House  approved  such  an  amendment  to  the  Constitution,  but  the  proposal  fell 
victim  to  a  Senate  filibuster.  Now,  Sen.  Birch  Bayh  (D-Ind.),  its  leading  proponent,  is 
trying  again. 

As  the  debate  begins,  Aaron  Wildavsky,  the  distinguished  University  of  California 
political  scientist,  has  weighed  in  with  a  powerful,  sophisticated  argument  against 
the  Bayh  amendment.  It  appears  in  the  new  issue  of  Commonsense,  an  intellectual 
journal  that  is  published  occasionally  under  the  unlikely  sponsorship  of  the  Republi- 
can National  Committee. 

Wildavsky  quite  rightly  brushes  aside  the  futile  disputes  about  whether  the  Bayh 
amendment  would  increase  or  decrease  the  power  of  large  or  small  states,  urban  or 
rural  interests,  or  minorities  of  various  kinds.  As  one  who  has  sat  through  those 
disputes  for  years,  I  can  testify  they  are  no-win  arguments. 

Quite  rightly,  he  points  out  that  the  occeisional  faithless  elector"  problem  can  be 
solved  by  a  simple  change  requiring  the  electors  to  vote  for  the  candidates  to  whom 
they  are  pledged. 

While  he  may  minimize  the  importance  of  the  Bayh  amendment's  insurance  that 
the  winner  of  the  popular  vote  is  the  winner  of  the  election,  he  is  right  in  pointing 
out  that  the  potential  danger  of  the  electoral  collie's  making  a  winner  of  a  loser 
has  not  actu^ly  occurred  in  this  century  and  should  not,  by  itself,  be  considered  a 
fatal  weakness  in  what  is  arguably  an  otherwise  workable  system. 

Finally,  Wildavsky  is  right  in  asserting  that  the  Bayh  amendment  should  be 
judged  on  its  probable  consequences  for  the  presidency  itself  and  for  the  political 
governmental  sjrstem  of  which  it  is  a  critical  part. 

His  «u-gument  is  that  the  direct-election  method  would  enhance  the  power  of  the 
mass  media  and  other  upper-class  elites,  kill  the  two-party  system,  further  fragment 
our  politics  £uid,  ultimately,  contribute  to  presidential  irresponsibilities. 

If  he  is  right,  the  amendment  should  certainly  be  rejected.  But  I  do  not  think  he 
makes  his  case.  I  say  that  as  one  who  shares  his  belief  that  the  changes  that  have 
occurred  in  the  presidential  selection  system  the  past  20  years  have  been  detrimen- 
tal to  the  health  of  the  presidency  and  the  political  system. 

But  the  point  Wildavsky  minimizes,  I  fear,  is  that  those  changes  have  occurred 
despite  the  supposed  stabilizing  effect  of  the  electoral  college  system.  They  have 
occurred  because  of  a  revolution  in  the  presidentitd  nonimating  system— namely  the 
proliferation  of  state  presidential  primaries.  Those  changes  have  had  exactly  the 
effect  he  decries:  weakening  the  parties,  expanding  the  influence  of  media  and 
upperclass  elites,  isolating  the  presidency  from  Congress  and  the  pieuty  system,  and 
atomizing  our  politics. 

Since  all  that  has  occurred  while  the  electoral  college  system  has  been  in  effect,  it 
seems  pretty  clear  that  it  is  not  the  electoral  college  system  that  protects  the  health 
of  the  presidency,  the  parties  or  our  politics. 

Those  who  share  Wildavsky's  concern  would  be  well-advised  to  try  to  roll  back 
some  of  the  "reforms"  of  recent  years,  particularly  the  spread  of  presidential  prima- 
ries and  the  subordination  of  the  nominating  conventions  to  the  demands  of  the 
television  networks. 

A  crucial  part  of  Wildavsky's  argument  is  the  assertion  that  direct  election  of  the 
president  would  lead  to  legislation  for  a  national  presidential  primary  and  also 
encourage  multiple  independent  presidential  candidacies.  It  seems  to  me  highly 
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improbable  that  it  would  have  both  results  simultaneously,  and  relatively  unlikely 
that  either  would  occur. 

If  the  parties  themselves  can  summon  the  will  to  choke  off  the  growth  of  presi- 
dential primaries— as  they  have  the  power  to  do  under  their  own  rules,  without  any 
need  for  legislation  or  constitutional  change— then  direct  election  of  the  president 
could  help  them  regain  their  proper  place  in  the  sun. 

The  best  "glue"  for  the  parties  lies  in  the  fact  that,  in  the  end,  only  one  mayor 
can  be  elected  in  a  city,  only  one  congressman  in  a  district,  and  only  one  governor 
in  a  state.  By  making  it  clear  that  the  presidency  is  a  national  office,  the  direct- 
election  system  can  help  force  national  coalition-building  within  each  of  the  two 
major  parties— which  is  exactly  what  Wildavsky  wants  and  what  the  country  and 
our  politics  desperately  need. 

In  short,  it  seems  to  me  the  professor  has  built  an  admirable  case,  but  he  has  the 
wrong  defendant  in  the  dock.  The  Bayh  amendment  is  clearly  not  guilty  of  causing 
the  changes  that  have  weakened  the  presidency,  the  parties  and  the  political 
system,  and  it  just  might  be  part  of  the  remedy  for  those  weaknesses. 

Senator  Bayh.  If  we  look  at  demagoguery,  I  suppose  it  all  de- 
pends on  definition.  Usually  a  demagogue  is  somebody  on  the  other 
side  of  an  issue  whom  you  do  not 'agree  with.  But  it  would  be 
interesting  to  see  how  many  people  would  have  called  a  George 
Wallace  on  the  one  hand,  who  was  able  to  get  36  electors  under 
this  system,  a  demagogue.  But  he  darned  near  caused  the  electoral 
college  system  not  to  function  as  it  was  originally  intended  in  the 
first  place. 

It  would  be  interesting  to  see  how  many  people  would  think 
Gene  McCarthy  was  a  demagogue. 

You  have  made  your  case  very  clearly,  and  I  think  with  great 
articulation. 

Let  us  ask  Senator  Simpson  if  he  has  questions. 

Senator  Simpson.  You  may  miss  your  train  on  this  one.  Dr. 
Bailey.  I  just  have  one  question. 

Proponents  argue  that  a  direct  election  system  is  more  democrat- 
ic. Presumably,  they  mean  consistent  with  the  one-man,  one-vote 
principle.  Putting  aside  the  fact  that  the  Founding  Fathers,  for 
very  good  historical  and  philosophical  reasons,  set  up  a  system 
where  voters  participated  in  national  elections  only  through  their 
States,  what  do  you  think  of  the  democratic  character  of  a  system 
that  would  apparently  permit  election  of  a  candidate  receiving  only 
40  percent  of  the  vote,  and  opposed  by  the  other  60  percent? 

Mr.  Bailey.  Let  me  say  to  you,  I  would  assume  that  it  is  immi- 
nently preferable  for  a  candidate  to  win  by  60  percent  of  the  vote 
than  by  40  percent.  But  I  do  not  know  that  the  direct  election 
process  would  necessarily  make  that  the  case  or  make  that  possi- 
ble. 

Senator  Simpson.  That  is  what  this  proposal  calls  for.  A  40 
percent  plurality  would  be  sufficient  for  victory.  No  runoff  election 
would  then  be  necessary. 

Mr.  Bailey.  Let  me  say  to  you,  I  believe  that  that  proposal  would 
accept  40  percent,  is  that  not  right?  That  the  direct  election  propos- 
al would  accept  40  percent? 

You  may  recall.  Senator  Simpson,  in  my  earlier  remarks  I  indi- 
cated that  under  the  present  system  it  is  rare  for  any  candidate  to 
receive  less  than  45  percent  of  the  vote.  And  we  have  only  had  two 
or  three,  maybe  four,  exceptions  to  that  in  the  history  of  the 
Republic. 
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Let  me  just  say  to  you  that  I  would  be  opposed  to  a  system  which 
would  settle  for  40  percent  when  we  are  doing  much  better  than 
that  already. 

Senator  Simpson.  Thank  you,  Dr.  Bailey.  I  have  no  other  ques- 
tions. 

Ms.  Atcheson.  Dr.  Bailey,  thank  you  very  much. 

Senator  Bayh  apologized  because  he  had  to  leave.  But  I  think  he 
was  trjdng  to  get  back  before  you  were  through.  In  any  case, 
because  of  the  time  constraints  he  has  asked  that  several  of  his 
responses  to  points  you  have  raised  be  read  into  the  record  at  this 
point. 

[The  following  responses  were  subsequently  submitted  by  the 
Chairman.] 

First,  in  regard  to  your  concern  for  a  candidate  winning  the 
election  with  a  low  percentage  of  the  vote,  it  must  be  remembered 
that  under  no  circumstance  can  a  candidate  win  in  direct  election 
with  less  than  40  percent;  if  he  receives  less  than  that  figure  there 
is  a  runoff,  and  he  must  achieve  over  50  percent  to  win.  On  the 
contrary,  although  under  our  present  system  we  have  almost  never 
had  a  President  with  less  than  40  percent  popular  vote,  the  possi- 
bility exist  and  could  in  fact  allow  a  much  lower  figure  in  the 
event  of  a  strong  three-  or  four-man  race,  because  of  the  winner 
take  all  rule  and  the  magnifier  effect  of  the  electoral  college.  In 
1972,  for  example,  if  the  four  candidates  had  been  very  evenly 
matched,  it  is  possible  that  President  Wilson  could  have  attained  a 
majority  of  the  electoral  college  with  less  than  30  percent  of  the 
popular  vote.  In  other  words,  he  could  have  managed  a  very  low 
plurity  in  enough  States  with  sufficient  electoral  votes  to  reach  a 
winning  majority  in  the  electoral  college,  but  still  have  had  only  a 
handful  more  of  popular  votes  than  his  opponents.  This  is  highly 
unlikely,  of  course,  but  it  is  possible.  With  direct  election,  it  is  not 
possible  to  win  without  more  than  40  percent  of  the  popular  vote. 
In  a  strong  3-  or  4-man  field  such  as  I've  described,  there  would  be 
a  runoff,  and  the  President  would  end  up  with  over  50  percent 
support. 

Second,  you  seem  to  assume  that  with  direct  election,  minor 
parties  would  automatically  enter  the  picture  and  thereby  destroy 
our  two-party  system.  I  remain  to  be  convinced  of  that.  Under  any 
electoral  system,  the  name  of  the  game  is  to  win.  With  direct 
election  to  even  force  a  runoff  a  third-party  candidate  must  keep 
both  major  parties  from  achieving  40  percent.  To  be  in  the  runoff, 
he  must  keep  both  below  40  percent,  and  beat  one  of  them.  Now 
with  the  electoral  college  a  spoiler  candidate  can  swing  an  election 
with  1  or  2  percent  of  the  vote.  A  regional  candidate  like  George 
Wallace  can  get  enough  electoral  votes  to  prevent  an  electoral 
college  majority,  and  find  himself  in  a  strong  bargaining  position 
with  his  electors,  or  as  one  of  the  three  candidates  in  the  House 
selection.  There  simply  is  less  incentive  for  a  third  party  candidate 
under  direct  election  than  there  is  with  the  electoral  college. 

Third,  you  seem  to  assume  that  direct  election  will  necessarily  be 
followed  by  a  national  primary  system.  I  suggest  to  you,  that  is  not 
an  assumption  which  can  be  made.  There  is  indeed  a  strong  possi- 
bility that  a  national  primary  would  weaken  the  parties.  But  a  case 
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against  direct  election  cannot  be  built  by  considering  direct  elec- 
tion and  a  national  primary  together. 

Fourth,  contrary  to  your  assertion,  I  would  argue  that  direct 
election  would  strengthen  the  local  and  State  parties,  simply  be- 
cause a  national  candidate  working  under  a  direct  election  system 
would  be  strongly  concerned  with  turning  out  the  voters.  With  the 
electoral  college,  as  you  know,  there  is  no  reward  given  for  turn- 
out, because  a  simple  plurality  will  win  a  State's  entire  bloc  of 
electoral  votes.  Further,  as  all  of  the  presidential  and  vice  presi- 
dential candidates  have  acknowledged  who  have  testified  on  this 
amendment,  a  State  which  can  be  safelv  put  in  the  win  column 
gets  no  attention,  and  the  State  in  the  lose  column  is  ignored  as 
well.  Why  waste  time,  effort  and  money  on  building  a  plurality  or 
cutting  losses.  Doug  Bailey,  campaign  manager  of  the  Ford-Dole 
campaign  in  1976,  explained  to  the  subcommittee  in  the  clearest 
terms  that  direct  election  would  result  in  the  presidential  candi- 
date turning  to  the  local  party  to  get  out  all  those  crucial  voters— 
because  every  vote  counts  with  direct  election,  and  in  Bailey's 
opinion,  turnout  is  a  function  of  personal  contact  and  persuasion. 

Finally,  I  couldn't  agree  with  you  more  that  a  State  is  a  unique 
civil  society.  Where  I  disagree  is  how  much  the  electoral  college 
contributes  to  that  character.  I  personally  feel  very  little;  there  is 
no  question  that  the  function  of  State  government  in  relation  to 
the  Federal  Government,  and  the  representation  of  the  State  pos- 
sesses in  our  two  Houses  of  Congress  are  the  keystones  of  federal- 
ism. 

Ms.  Atcheson.  We  thank  you  for  your  presence  today. 

Mr.  Bailey.  Let  me  say  to  you,  I  want  to  thank  you  for  the 
opportunity  to  appear  before  this  good  committee.  I  re^et  that  the 
bell  got  in  the  way  so  many  times,  and  I  regret  that  time  is  short 
now,  so  that  I  do  not  like  to  make  comments  and  run.  I  would  just 
as  soon  defend  myself. 

Ms.  Atcheson.  We  may  barrage  you  with  written  questions,  if 
you  would  like. 

Mr.  Bailey.  Thank  you  for  the  opportunity.  And  now  I  am  going 
to  try  to  catch  my  5  o'clock  train. 

Senator  Simpson.  Thank  you,  Mr.  Bailey. 

Ms.  Atcheson.  The  subcommittee  will  recess  briefly  until  the 
Chairman  returns. 

[Short  recess.] 

[Article  from  the  Illinois  Quarterly  submitted  by  Mr.  Bailey  fol- 
lows:] 
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62 
By  Harry  A.  Bailey,  Jr. 


The  Electoral  College 
And  American  Federalism 


Introduction 

Since  the  advent  of  Franklin  Delano  Roosevelt's  New 
Deal,  there  has  been  a  continuous  expansion  of  the  American 
national  government  in  domains  and  endeavors  long  consid- 
ered the  prerogative  and  responsibility  of  state  and  local  gov- 
ernments. Federal  involvement  in  public  school  education,  in 
reapportionment  of  state  legislative  districts,  and  in  the  elec- 
toral process  generally,  are  considered  evidence  of  this  trend. 
This  development  has  particularly  alarmed  people  concerned 
with  the  future  of  federalism.  Recent  calls  for  electoral  col- 
lege reform  in  the  Congress,  the  American  Bar  Association, 
scholarly  journals,  and  the  mass  media^  raise  again  the  spec- 
ter of  further  encroachment  on  the  federal  system. 


Proposals  For  Electoral  College  Reform 

Proposals  and  efforts  for  reform  of  the  electoral  college 
have  increased  as  agreement  has  risen  that  the  electoral  col- 
lege method  of  electing  the  President  is  "archaic,  undemo- 
cratic, complex,  indirect,  and  dangerous."^    Most  of  the  pro- 
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posals  boil  down  to  three  major  plans:  district,  proportional, 
and  direct  election/  These  may  be  divided  into  two  groups: 
those  retaining  the  present  federal  structure  and  those  alter- 
ing the  present  federal  structure.*  Retention  of  the  federal 
structure  assumes  essentially  no  change  in  state  control  over 
the  presidential  electoral  process.  Alteration  of  the  federal 
structure  assumes  considerable  loss  of  state  control  over  the 
presidential  electoral  process  to  the  national  government.  Each 
of  these  will  be  discussed  in  turn. 

Proposals  That  Would  Retain  The  Federal  Arrangement 

The  district  plan.  This  plan  would  retain  the  present 
federal  system,  although  some  of  its  less  attractive  features 
would  be  enhanced.  District  plans  have  varied  widely  in  their 
details  but  the  one  given  most  consideration  would  divide  a 
state's  electoral  vote  by  congressional  district,  on  a  district- 
by-district  winner-take-all  basis,  retain  individual  electors, 
and  keep  the  two  electoral  votes  per  state  (based  on  the  two 
federal  senators).  The  plurality  winner  in  the  statewide  vote 
would  receive  both  of  these  votes.  In  the  event  no  candidate 
won  a  majority  of  the  nationwide  electoral  vote,  the  plan 
provides  for  a  joint  session  of  Congress  to  decide  the  matter 
in  lieu  of  the  present  arrangement  of  selection  by  the  House 
of  Representatives. 

The  worst  aspect  of  this  plan,  according  to  John  Banzhaf, 
is  that  by  reducing  the  unit  rule  to  the  level  of  congressional 
districts  and  retaining  the  two  electoral  votes  for  each  state, 
the  relative  voting  power  of  the  citizens  of  the  small  states 
would  be  greatly  increased,  while  the  relative  voting  power  of 
the  citizens  of  larger  states  would  be  greatly  reduced."  Fur- 
ther, the  district  plan  would  drastically  decentralize  and  local- 
ize presidential  elections.  The  President's  constituency  would 
be  about  the  same  as  that  of  the  Congress. 

The  district  plan  would  strengthen  the  congressional  par- 
ties at  the  expense  of  the  presidential  ones.    In  this  respect. 
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James  MacGregor  Bums  has  argued  that  there  are  four  par- 
ties in  the  American  poHtical  system:  that  two  presidential 
parties — one  Democrat,  the  other  RepubHcan — which  address 
themselves  to  the  nation  as  a  whole,  and  the  two  congressional 
parties — one  Democrat,  the  other  Republican — which  are  con- 
cerned primarily  with  local  issues.^  Strengthening  the  congres- 
sional parties  at  the  expense  of  the  presidential  ones  would 
be  unfortunate  for  two  reasons :  1 )  the  congressional  parties — 
individual  Congressman  in  control  of  their  districts — are,  by 
definition,  aloof  from  national  trends;  2)  the  districts,  them- 
selves based  on  House  districts,  are  unrepresentative  of  the 
nation.  To  the  extent  that  this  occurs,  the  "national"  nature 
of  the  presidency  would  be  lost/  However,  the  district  plan 
would  maintain  the  present  federal  arrangement  because  of 
its  retention  of  two  electoral  votes  for  each  state  beyond  those 
allocated  on  a  population  basis. 

The  Proportional  plan.  This  plan  would  divide  each 
state's  electoral  vote,  including  the  two  votes  corresponding  to 
a  state's  federal  senators,  in  proportion  to  the  popular  vote  in 
that  state.  It  would  eliminate  the  unit  rule  or  winner-take- 
all  aspect  entirely. 

The  proportional  plan,  unlike  the  district  plan,  elimi- 
nates the  human  elector  or  electoral  discretion  in  favor  of 
the  automatic  casting  of  electoral  votes.  Like  the  district 
plan,  however,  the  proportional  plan  also  provides  for  a  joint 
session  of  Congress  contingency  procedure,  except  that  in  this 
case  a  candidate  may  receive  just  under  40  percent  of  the 
electoral  vote  before  the  contingency  procedure  becomes  op- 
erative. In  the  district  plan,  anything  less  than  a  majority 
of  the  electoral  vote  puts  the  contingency  feature  into  opera- 
tion. 

Under  the  proportional  plan,  as  under  the  district  plan, 
the  relative  voting  power  of  small  state  citizenry  would  be  in- 
flated due  to  the  continued  existence  of  an  electoral  vote  for 
each  of  a  state's  two  federal  senators.    Moreover,  minus  any 
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unit  rule  (some  of  which  the  district  plan  retains) ,  there  would 
be  no  means  to  counteract  the  weight  gained  by  each  small 
state  as  a  result  of  the  "constant-two"  electoral  votes.  That 
is  to  say,  small  states  have  two  electoral  votes  for  their  fed- 
eral senators  just  as  do  large  states.  However,  this  small  state 
advantage  vis-a-vis  large  states  is  offset  to  some  extent  by  the 
existence  of  the  unit  rule,  i.e.,  large  states  gain  by  the  presence 
of  the  unit  rule  or  winner-take-all  arrangement.  Barring  the 
unit  rule  would  result  in  a  transformation  of  "the  present  elec- 
toral college  system  with  its  countervailing  biases  into  a  sin- 
gle, systematic  bias"*  favoring  small  states. 

The  important  matter  to  note,  for  purposes  of  this  paper, 
is  that  the  federal  arrangement  would  be  maintained  under 
the  proportional  plan.  This  is  true  because  the  plan  retains 
the  constant-two  electoral  votes  for  each  state,  large  and  small 
alike. 

The  Proposals  Which  Would  Alter  The  Federal  Arrangement 

The  direct  election  plan.  This  is  the  one  proposal  that 
would  seriously  alter  the  American  federal  system.  The  direct 
election  plan  would  not  reform  the  electoral  college  as  would 
the  district  and  proportional  plans;  it  would  abolish  it. 

There  have  been  in  fact  not  one  but  two  principal  pro- 
posals for  direct  election  of  the  president.'  The  first  would 
set  up  a  single  election  (one  without  a  run-oflF  provision)  with 
the  winner  being  the  candidate  obtaining  a  mere  plurality  of 
the  popular  vote.^"  This  arrangement  would,  of  course,  enable 
a  candidate  securing  the  approval  of,  theoretically,  a  minute 
portion  of  the  electorate  to  become  president  of  the  entire 
country.  The  advantage  of  this  arrangement  is  its  simplicity 
and  decisiveness.  As  Sayre  and  Parris  have  said,  "  'spoilers' 
would  no  longer  be  able  to  delay  an  election  decision.""  How- 
ever, the  possibility  of  the  presidency  resting  on  only  a  frac- 
tion of  the  popular  vote  would  do  away  with  any  semblance 
of  representativeness;  this  plan  would  not  seem  to  be  an  ac- 
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ceptable  one  in  any  case. 

The  second  proposal  for  direct  election  of  the  president 
makes  two  distinct  elections  possible.  The  candidate  receiv- 
ing 40  percent  or  more  of  the  popular  vote  in  the  first  elec- 
tion would  become  president.''  If,  however,  no  candidate  gets 
more  than  40  percent  of  the  vote,  there  would  be  a  run-off 
(second)  election  between  the  two  who  ranked  the  highest. 
This  plan  is  also  noted  for  its  simplicity,  as  well  as  for  its  ca- 
pacity to  abolish  discrimination  in  "voting  power"  through- 
out the  country. 

Despite  its  simplicity,  the  direct  election  plan  presents  se- 
vere challenges  to  the  current  role  of  the  states  in  the  Amer- 
ican federal  system.  Herbert  Wechsler  has  said,  "the  con- 
tinuous existence  of  the  states  as  governmental  entities  and 
their  strategic  role  in  the  selection  of  the  .  .  .  President  are  so 
immutable  a  feature  of  the  system  that  their  importance  tends 
to  be  ignored.'"'  The  same  observer  has  written,  "And  with 
the  President  ...  the  crucial  instrument  of  the  selection  .  .  . 
through  electors  —  is  the  states  .  .  .  states  are  the  strategic 
yardsticks  for  the  measurement  of  interest  and  opinion,  the 
special  centers  of  political  activity,  the  separate  geographical 
determinants  of  national  as  well  as  local  politics."" 

Daniel  Elazar,  a  distinguished  scholar  of  American  fed- 
eralism, makes  clear  the  special  nature  of  each  American 
state.  He  wrote,  "Every  state  ...  is  a  civil  society,  a  relative- 
ly complex  social  system  organized  and  defined  politically 
which  (1)  pursues  a  particular  conception  of  justice  that  it 
makes  its  own;  (2)  encompasses  a  wide  variety  of  social  and 
economic  interests;  (3)  is  charged  with  considerable  responsi- 
bility for  satisfying  the  technological,  economic,  and  social 
needs  of  its  people;  and  (4)  is  capable  of  authoritatively  mo- 
bilizing the  resources  necessary  to  do  so  in  a  manner  suffi- 
cient to  ensure  its  own  maintenance. 

"Ever>^  state  as  a  civil  society  possesses  its  own  political 
system  to  handle  its  internal  government  and  authoritatively 
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manage  the  pursuit  of  common  political  ends.  This  political 
system,  which  includes  the  formal  agencies  of  government  and 
the  structure  of  internal  interests  and  electoral  groups  that 
influence  the  formulation  and  execution  of  public  policy  with- 
in the  boundaries  of  the  state,  is  one  of  a  number  of  'systems' 
(i.e.,  the  social  system,  the  educational  system)  that  together 
make  up  a  civil  society."" 

Precisely  because  each  American  state  is  a  civil  society, 
each  becomes  infused  with  the  purposes  and  needs  of  its  vari- 
ous ethnic,  religious,  racial,  and  economic  groups  and  thus 
develops  a  separate  identity.^'  An  important  practical  effect, 
then,  of  the  electoral  college  is  its  capacity  to  insulate  the 
political  system  of  one  state  from  that  of  any  other  state." 
Beyond  this  very  practical  consideration,  the  electoral  college 
has  tremendous  symbolic  value  in  that  it  confirms  the  federal 
structure  which  guarantees  small  and  large  state  equality  in 
the  Senate. 

Meyer  Kestnbaum,  an  eminent  student  of  intergovern- 
mental relations,  has  written:  "The  proper  division  of  labor 
and  authority  between  the  nation  and  the  states  is  the  key  to 
maintaining  the  federal  nature  of  our  systems  of  govern- 
ment."^* The  direct  election  plan  would  alter  this  division 
since  'federal  controls  over  elections  to  include  the  setting  of 
identical  age,  literacy,  and  registration  requirements  through- 
out the  country,  as  well  as  the  federal  administration  of 
elections  would  be  necessary.  This  is  because  each  voter  would 
have  an  immediate  interest  in  the  fairness  and  accuracy  of 
election  machinery  in  every  other  state,  a  concern  not  now 
evidenced.  Because  state  borders  would  be  irrelevant  in  ag- 
gregating the  vote  for  president,  there  would  be  no  remaining 
separation  between  the  states  and  the  national  government 
in  this  one  instance. 

By  obfuscating  the  distinctions  and  powers  of  the  states 
as  separate  entities  from  their  citizens,  the  principle  of  fed- 
eralism (i.e.,  reduction  of  government  into  two  distinct  levels 
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—  national  and  state  —  with  separate  powers,  functions,  and 
responsibilities  for  each)  would  be  weakened.  This  one  move 
in  the  direction  of  a  clear,  undivided  'national  will'  would  re- 
sult in  additional  power  accruing  to  the  national  government 
at  the  expense  of  the  states.  'National  will,'  in  this  case,  re- 
fers to  that  conglomeration  of  interests  which  elects  the 
president.  In  actuality,  there  is  only  a  limited  national  will. 
What  really  exist  are  'state  wills,'  each  of  which  is  measured 
and  given  strength  individually.  In  the  election  of  the  presi- 
dent, an  individual's  opinion  has  force  only  in  the  state  in 
which  he  resides.  Thus  there  are  mainly  'state  wills'  which 
from  time  to  time  come  into  agreement  to  form  what  we  call 
the  national  will.  The  electoral  college  is  the  device  which 
makes  this  process  possible  and  workable. 

Adoption  of  the  direct  election  plan  would  threaten  the 
continued  existence  of  the  present  nominating  process.  The 
logical  consequence  would  be  a  nationwide  presidential  pri- 
mary operating  along  the  same  lines  as  the  direct  election. 
Already  Senators  Mike  Mansfield  and  George  Aiken  have  pro- 
posed a  single  national  primary  to  be  held  in  August  of  each 
presidential  election  year.^"  If  none  of  a  party's  candidates  re- 
ceived a  plurality  of  at  least  40  percent,  a  run-off  would  be  held 
four  weeks  later  between  the  top  two  candidates.  Thus  if  both 
direct  election  for  the  President  and  a  nation-wide  primary 
were  adopted,  the  likelihood  would  be  four  national  elections 
in  a  three-month  period,  since  few  candidates  could  be  ex- 
pected to  get  40  percent  of  the  vote  where  several  candidates 
vie  for  the  nomination  of  their  party  and  several  parties  com- 
pete for  the  presidency.  There  is  no  gainsaying  the  wear  and 
tear  on  the  American  voting  public  and  the  likely  conse- 
quences, one  of  which  would  likely  be  increased  voter  apathy. 
More  corrosive  of  federalism,  a  national  primary  would  have 
the  effect  of  reducing  the  importance  of  the  states  as  civil 
societies  in  the  election  of  the  President. 

Constitutional  stability  could  be  affected  by  abolition  of 
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the  electoral  college.  The  direct  election  plan  could  make 
possible  a  worse  situation  than  what  has  usually  happened  in 
the  history  of  presidential  elections.  Under  the  extant  sys- 
tem, most  winners  of  the  presidency  have  garnered  a  good 
deal  more  than  40  percent  of  the  popular  vote  and  thus  have 
enjoyed  considerable  legitimacy ^°  as  president  because  the 
popular  plurality  has  almost  always  converted  to  a  majority 
in  the  electoral  college.'''  Since  1824  when  the  popular  vote 
was  first  recorded  on  a  nationwide  basis,  only  four  presidents 
have  secured  less  than  45  percent  of  the  popular  vote.  They 
were  John  Quincy  Adams  in  1824  with  31.9  percent,  Abra- 
ham Lincoln  in  1860  with  39.8  percent,  Woodrow  Wilson  in 
1912  with  41.9  percent  and  Richard  Nixon  in  1968  with  43.4 
percent.  Twenty-nine  of  the  38  elections  since  1824  have  sent 
to  the  presidency  men  who  secured  more  than  48  percent  of 
the  popular  vote.  The  remaining  five  presidents  who  cap- 
tured more  than  45  percent  of  the  vote  but  less  than  48  per- 
cent were  Zachary  Taylor  in  1848  (47.3%),  James  Buchanan 
in  1856  (45.6%),  Rutherford  Hayes  in  1876  (47.9%),  Ben- 
jamin Harrison  in  1888  (47.8%),  and  Grover  Cleveland  in 
1892  (46.0%). 

The  two-party  system  would  be  affected  considerably  by 
the  abolition  of  the  electoral  college.  Presently  minor  par- 
ties can  win  votes  in  the  electoral  college  only  by  carrying 
an  entire  state.  Since  few  minor  parties  can  succeed  at  this, 
they  soon  wither  and  fade  away.  However,  the  run-off  pro- 
vision of  the  direct  election  plan  would  likely  give  rise  to  minor 
parties  competing  seriously  for  the  presidency."  Indeed,  a 
minor  party  could  conceivably  earn  enough  votes  to  win  an 
election  where  two  major  parties  divide  the  vote.  Failing  this, 
a  minor  party,  in  forcing  a  run-off,  could  conceivably  help 
elect  a  candidate  who  is  in  fact  the  voters'  second  choice. 
Dorothy  Buckton  James  concludes  that  the  electoral  college 
inhibits  development  of  a  multi-party  system." 

The  "umbrella  function"  —  the  bridging  of  a  wide  variety 
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of  interests  in  American  life  —  performed  by  each  of  the  two 
major  parties  would  be  endangered  by  the  direct-election  plan. 
Just  as  the  two-party  system  requires  the  various  interests  to 
bargain  and  form  coalitions  prior  to  elections  as  opposed  to 
multi-party  systems  which  foster  bargaining  and  coalitions 
after  elections,  so  it  is  that  national  conventions  foster  bar- 
gaining and  compromise  prior  to  elections  as  opposed  to  run- 
off elections  which  extend  bargaining  and  compromise  to  a 
more  critical  juncture  in  the  electoral  process."  The  bargain- 
ing of  politicians  at  a  national  convention  seems  eminently 
preferable  to  asking  voters  to  reorder  their  choice  for  presi- 
dent at  a  run-off  election.  The  very  circumstance  of  the  neces- 
sity to  balance  group  and  sectional  interests  in  selecting  a  po- 
tential chief  executive  of  a  multi-group  society  engenders  this 
preference. 

Finally,  the  direct  election  plan  would  alter  the  relation- 
ship of  state  and  local  politicians  to  national  politicians. 
States  are  the  level  at  which  American  political  parties  are 
constituted.  The  real  power  is  at  this  level  with  national 
parties  emerging  at  four-year  intervals  to  meet  very  defined 
tasks.  Elimination  of  the  role  of  the  states  in  the  presiden- 
tial selection  process  would  transfer  much  of  the  power  of 
state  and  local  politicians  to  national  politicians.""  Here,  again, 
the  balance  between  national  and  state  power  would  be  con- 
siderably altered,  and  federalism  jeopardized. 

Conclusion 

Many  observers  see  the  electoral  college  process  of  elect- 
ing an  American  president  as  a  remnant  of  an  age  when  mass 
democracy  was  a  possibility  to  be  feared.  These  same  ob- 
servers argue  the  logic  for  such  fears  no  longer  holds  and,  what 
is  more,  the  electoral  college  poses  a  greater  threat  than  direct 
election  because  of  its  possibility  for  deadlock.  So  too,  many 
see  the  present  hybrid  system  (party  primaries,  state  conven- 
tions, as  well  as  the  national  conventions)  for  nominating  a 
president  as  too  gruelling  for  the  candidates,  and  too  chaotic 
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for  many  of  the  citizenry  to  understand  or  respect.  But  as 
the  eminent  scholar  of  American  federalism,  Morton  Grod- 
zins,  has  said,  "Decentralization  by  mild  chaos  is  more  de- 
sirable than  centralization  by  order.'"'  This  is  a  persuasive 
argument  for  the  view  that  the  present  role  of  the  states,  in 
presidential  election  and  nominating  processes,  be  taken  as  a 
datum  of  American  federalism  which  should  not  easily  be 
tampered  with.  Herbert  Wechsler  puts  it  concisely:  "the 
President  must  be  .  .  .  the  main  repository  of  the  'national 
spirit'  in  the  central  government.  But  both  the  mode  of  his 
selection  and  the  future  of  his  party  require  that  he  also  be 
responsive  to  local  values  that  have  large  support  within  the 
states."^' 

Perhaps  a  new  constitutional  scheme  for  the  selection 
of  the  President  and  Vice-President  is  in  order,  but  whatever 
reform  is  adopted  must  clearly  recognize  that  the  politics  of 
the  American  federal  system  is  at  least  complex  and  that  real 
damage  to  American  federal  principles  could  result  if  parties 
and  candidates,  by  virtue  of  the  electoral  process,  become 
unconcerned  with  state  interests.  * 
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Senator  Bayh.  Is  it  presumptuous  to  suggest  maybe  we  ought  to 
get  started? 

If  there  was  ever  a  time  to  use  the  old  cliche  "last  but  not  least," 
I  think  it  is  now.  I  recognize  a  literary  giant  that  writes  about  real 
life  from  personal  experience  and  has,  indeed,  written  about  his 
personal  experiences  in  this  area,  Mr.  James  Michener,  the  distin- 
guished author,  who  needs  no  further  introduction. 

Mr.  Michener,  we  appreciate  your  being  here,  and  the  tenacity 
with  which  you  pursued  this  book  on  the  subject,  the  press  confer- 
ence that  was  held  2  weeks  ago,  and  coming  back  here  again  today. 
We  are  anxious  to  have  your  thoughts. 

STATEMENT  OF  JAMES  MICHENER,  AUTHOR 

Mr.  Michener.  Mr.  Chairman,  distinguished  Members  of  the 
U.S.  Senate,  I  come  before  you  today  with  one  simple  statement. 
This  Republic  could  find  itself  in  grave  danger  because  of  a  fatal 
weakness  in  the  process  by  which  it  elects  its  President. 

In  recent  years  two  honored  Members  of  your  Senate,  Hubert 
Humphrey  in  1968  and  Robert  Dole  in  1976,  have  said  after  their 
defeat  in  Presidential  races  that  had  the  results  been  closer  they 
would,  the  morning  after  the  election,  have  gone  seeking  Presiden- 
tial electors  whom  they  might  divert  from  the  winning  side  to  vote 
for  the  apparent  losers,  converting  them  into  winners.  Under  our 
election  laws,  such  tactics  would  have  been  perfectly  legal,  and  if 
successful,  would  have  altered  the  outcome  of  the  two  elections  and 
negated  the  will  of  the  people. 

I  am  sure  that  both  Senator  Humphrey  and  Senator  Dole  spoke 
with  a  sense  of  wry  humor  about  h)T)othetical  cases,  but  what  I  am 
about  to  report  is  not  hypothetical  and  certainly  not  humorous. 

In  1968,  in  the  Commonwealth  of  Pennsylvania,  I  was  chosen  by 
Hubert  Humphrey  to  represent  him  in  that  year's  election  as  an 
elector.  He  carried  Pennsylvania,  as  you  may  remember,  so  I  was 
duly  elected  to  cast  my  ballot  in  the  electoral  college.  I  am  thus 
one  of  the  few  persons  in  this  room,  perhaps  the  only  one,  who  has 
ever  voted  for  a  President  of  the  United  States.  Everyone  else  has 
voted  for  an  elector  to  do  his  voting  for  him. 

The  election  in  1968  was  a  curious  affair,  fraught  with  danger.  In 
addition  to  the  two  major  parties,  a  third  party,  that  of  Gov. 
George  Wallace  of  Alabama,  was  contesting  for  the  Presidency.  It 
was  a  close  race  and  Governor  Wallace  admitted  although  he  never 
proclaimed  that  his  tactic  was  to  garner  enough  votes  to  prevent 
either  major  candidate  from  winning  a  majority  of  the  electoral 
vote,  thus  throwing  the  election  into  the  House  of  Representatives, 
where  he  could  act  as  kingmaker  holding  the  balance  of  power. 

Some  time  ago  I  had  the  fun  of  visiting  with  Governor  Wallace 
at  the  Governor's  mansion  in  Montgomery  and  we  talked  amiably 
of  that  election.  I  have  seen  him  at  various  other  times  and  have 
had  the  most  pleasant  relationships  with  him,  so  that  what  I  am 
about  to  say  represents  political  judgment  and  not  personal 
animus. 

But  another  Pennsylvania  elector  and  I,  studying  the  delicacy  of 
the  national  political  scene,  decided  that  if  the  vote  was  as  close  as 
some  predicted,  and  if  the  results  in  the  electoral  college  were  such 
that  a  President  was  not  elected,  we  would  rather  decide  who  the 
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next  President  should  be  than  to  have  that  choice  left  in  the  hands 
of  Governor  Wallace,  or  to  the  chicanery  of  a  log-rolling  session  in 
the  House  of  Representatives. 

We  decided  that  if  Vice  President  Nixon  enjoyed  a  commanding 
lead  in  the  popular  vote,  yet  failed  narrowly  to  win  in  the  electoral 
college  because  of  the  votes  that  Governor  Wallace  had  siphoned 
away,  making  an  absolute  majority  too  difficult  to  obtain,  we  would 
throw  our  votes  to  Vice  President  Nixon  and  thus  forestall  an 
election  in  the  House  of  Representatives. 

We  studied  the  matter  carefully  and  found  that  we  were  legally 
entitled  to  act  in  this  manner.  We  were  not  legally  bound  to 
Hubert  Humphrey,  who  would  probably  carry  Pennsylvania,  nor 
were  we  bound  by  Pennsylvania  law  to  vote  the  way  the  Common- 
wealth voted.  We  were  totally  free  agents,  legally  entitled  to  vote 
for  whomever  we  wished.  Indeed,  had  we  been  forced  to  act  in  the 
way  we  contemplated,  we  would  have  been  respecting  the  intention 
of  the  framers  of  the  Constitution,  and  we  would  not  have  contra- 
vened Amendment  12  which  modified  the  original  procedure 
slightly. 

I  Eissure  you  that  if  in  those  critical  days  Senator  Humphrey  was 
thinking  about  finding  electors  to  swing  to  his  side,  there  must 
have  been  a  good  many  other  electors  like  my  friend  and  me  who 
were  considering  what  they  ought  to  do  when  the  machinery  broke 
down.  I  think  no  one  in  this  room  can  accurately  guess  what  might 
have  happened  in  1968  had  the  vote  been  just  a  bit  closer. 

The  popular  term  is  "the  faithless  elector."  I  am  not  sure  what 
that  means.  Faithless  to  the  Constitution  as  drafted?  Not  at  all. 
The  framers  meant  for  the  electors  to  be  independent.  Faithless  to 
the  12th  Amendment?  Not  at  all.  It  does  not  require  the  elector  to 
follow  the  popular  choice  of  his  State.  Faithless  to  the  election  law 
of  most  of  our  States?  Not  at  all.  Legislators  have  not  required  the 
electors  from  their  States  to  follow  the  mandate  of  their  State's 
voters.  Faithless  to  the  man  or  woman  the  elector  represents? 
Perhaps,  but  I  have  cited  two  instances  in  which  two  candidates 
proposed  to  woo  electors  away  from  such  commitments,  so  they 
should  not  have  been  surprised  if  someone  else  tried  to  woo  their 
electors  away  from  them 

In  recent  years  we  have  had  several  instances  in  which  electors 
have  refused  to  follow  the  mandates  of  their  States,  and  these  were 
in  years  when  the  switch  accounted  for  little.  What  might  have 
happened  had  the  vote  in  the  electoral  college  been  razor  thin,  or 
inconclusive?  I  fear  you  might  have  had  a  shambles,  and  that  our 
Nation  is  in  some  peril  if  this  invitation  to  arbitrary  action  is  not 
removed. 

Because  of  my  constant  study  of  American  history  and  American 
Government,  I  came  to  the  role  of  elector  with  certain  preconcep- 
tions as  to  what  it  was,  what  it  ought  to  be,  and  what  in  an 
emergency  it  might  become.  I  believe  that  no  amount  of  money  in 
the  world  could  tempt  me  to  vote  against  the  will  of  the  voters  of 
my  State,  or  to  betray  the  confidence  placed  in  me  by  a  devoted 
public  servant  like  Hubert  Humphrey.  But  I  also  know  that  if  my 
country  faced  a  crisis,  and  I  had  the  legal  power  to  help  solve  that 
crisis,  and  if  I  could  do  so  without  any  possible  recrimination 
because  the  law  encouraged  me  to  do  so,  then  I  suspect  that  I,  and 
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many  like  me,  might  feel  that  under  the  principles  by  which  elec- 
tors were  originally  established,  I  was  as  capable  a  person  as 
anyone  else  to  grapple  with  the  emergency. 

I  think  this  is  a  terrible  temptation  to  place  in  the  hands  of  your 
fellow-citizens.  I  think  this  is  not  the  way  you  want  your  President 
to  be  chosen.  I  think  that  so  long  as  you  allow  votes  for  the 
Presidency  to  be  cast  in  this  haphazard,  undefined  and  chancy 
manner  you  run  the  gravest  of  risks.  This  system  ought  to  be 
corrected,  immediately. 

I  have  shared  with  you  the  thoughts  that  went  through  my  head 
in  1968.  Others  who  have  gone  through  the  experience  have  re- 
mained silent,  or  have  daringly  cast  their  votes  the  way  the  Found- 
ing Fathers  intended,  on  purely  personal  basis,  ignoring  the  popu- 
lar vote  of  their  States,  but  I  am  sure  that  many  of  those  other 
electors  have  entertained  courses  of  action  at  least  as  bizarre  as 
mine  and  probably  much  more  so. 

One  aspect  of  my  case,  however,  makes  it  chilling  to  contem- 
plate. Suppose  that  some  action  like  the  one  I  have  described  had 
been  responsible  for  placing  Vice  President  Nixon  in  the  White 
House,  and  suppose  that  things  had  gone  as  poorly  for  him  as  they 
did,  and  suppose  that  the  Nation  felt  it  necessary  to  remove  him 
from  office,  would  not  the  strain  upon  our  system  have  been  much 
greater  than  it  actually  was?  Would  not  people  have  charged  that 
he  was  President  as  a  result  of  chicanery,  and  would  not  the 
reaction  have  been  more  volatile? 

It  is  time  that  such  temptations  in  our  electoral  system  be  re- 
moved. 

Senator  Bayh.  Thank  you  very  much,  Mr.  Michener,  for  giving 
us  your  personal  view. 

I  must  say  that — this  afternoon,  as  one  of  the  founding  fathers  of 
the  25th  Amendment,  I  am  a  little  hesitant  as  to  how  history  may 
ultimately  judge  that  amendment  and  some  of  the  others  who 
rebelled  against  any  of  us  who  voted  for  the  25th  Amendment — for 
those  of  us  who  went  with  it,  to  help  the  country.  So  I  must  say 
that  I  am  highly  impressed  by  your  logic  that  any  change  in  our 
system  which  helps  to  cause  less  strain  is  one  that  I  find  very 
compelling. 

Let  me  ask  you,  if  I  might,  to  examine  again  any  additional 
comments  to  the  ones  that  you  have  already  given  us  about  this 
business  of  election  brokerage. 

My  recollection  is,  as  you  describe  it,  both  Senator  Humphrey 
and  Senator  Dole  suggested  that  this  was  actually  a  matter  of  daily 
routine  at  one  time  or  another  in  their  various  experiences,  did 
they  not? 

Mr.  Michener.  They  did.  Each  man  said  that  had  the  election 
been  closer,  he  would  have  gone  out  seeking  electors  whose  votes 
he  might  have  diverted. 

Senator  Bayh.  So  that  that  is  not  just  a  novelists'  nightmare? 

Mr.  Michener.  No;  it  is  not. 

Senator  Bayh.  It  is  practical  reality,  perfectly  within  the  con- 
fines of  the  Constitution? 

Mr.  Michener.  Yes. 
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Senator  Bayh.  May  I  ask  you  to  give  us  your  recollection,  not 
only  of  electoral  hunting  but  also  your  assessment  of  the  cost  of 
electors;  what  was  the  price  tag  of  the  elector  purchase  in  1876? 

Mr,  MiCHENER.  In  1876,  an  election,  which  I  have  studied  in 
some  detail,  and  about  which  I  have  written  briefly,  you  had  a  very 
distinguished  gentleman  from  New  York  who  was  something  of  a 
charismatic,  happened  to  be  a  Democrat,  ran  rather  well,  gathered 
the  popular  vote  because  he  was  the  popular  figure,  and  because  of 
the  fact  that  this  Civil  War  had  not  yet  been  resolved,  there  were 
conflicting  sets  of  returns  from  South  Carolina — I  believe  it  was 
Georgia,  and  I  know  Louisiana,  and  a  commission  was  set  up  to 
determine  which  of  those  dual  returns  was  the  honest  return. 

Now,  for  the  Republican  representative,  Hayes — I  think  he  was  a 
representative  at  the  time,  Hayes — to  win,  he  had  to  get  all  the 
votes  from  those  three  States;  and  it  seemed  most  unlikely  that  he 
would,  so  the  election  was  virtually  assured. 

The  commission  was  to  be  15  members,  seven  Republicans  and 
seven  Democrats  and  the  other  man  to  be  selected  by  the  group. 

They  decided  upon  a  rather  fine  Justice  of  the  Supreme  Court 
from  Illinois,  and  it  was  supposed  that  he  would  very  judiciously 
look  it  over  and  give  two  of  the  States  to  the  Republicans,  but  one 
to  the  Democrats.  Whether  by  design  or  not,  the  night  before  he 
was  to  accept  this  job,  the  Legislature  of  Illinois  elected  him  to  the 
U.  S.  Senate.  He  said  he  would  much  rather  be  a  Senator  than  a 
Chairman  of  this  Commission  and  so  the  man  who  had  been  agreed 
upon  was  lost,  because  of  his  own  vanity  and  another  man  was 
chosen  who  voted  right  straight  down  the  Republican  column. 

There  was  a  great  deal  of  chicanery  in  it,  particularly  in  the 
Louisiana  vote.  It  was  not  unfair;  it  was  tough  politics  at  the  time; 
and  I  think  the  Republicans  are  to  be  commended  for  having 
gotten  the  good  Chairman  out  of  the  way  and  gotten  their  own 
man. 

At  any  rate,  few  people  realized  this  but  from  election  day, 
Senator,  until  the  Sunday  night  before  the  Tuesday  of  the  induc- 
tion of  the  next  President,  that  is  a  period  of  over  5  months,  I 
think,  no  one  in  the  U.  S.  knew  who  was  going  to  be  President.  It 
was  one  of  the  great  testing  periods  of  our  history,  and  it  is  tre- 
mendously to  our  advantage  that  we  held  together  as  a  nation  and 
everybody  agreed  that  the  result  of  the  vote  was  not  known  until,  I 
think,  5  o'clock  Sunday  afternoon  before  we  inducted  the  President 
that  we  would  abide  by. 

Partly  that  was  because  some  very  good,  honest,  tough  deals 
were  made. 

The  Republicans  said  that  if  Louisiana,  in  particular,  and  the 
two  other  States,  would  go  along  that  they  would  relieve  those 
States  of  the  military  government  that  they  had. 

Had  I  been  living  at  the  time,  I  think  I  would  have  felt  that  not 
a  bad  deal  had  been  worked  out  and  I  would  have  gone  along  with 
it,  whether  I  had  been  a  Republican  or  Democrat. 

But  it  is  that  sort  of  thing  that  one  got  away  with  in  1876  that  I 
am  not  sure  that  one  would  get  away  with  in  1988. 

Senator  Bayh.  Looking  at  1976,  there  has  been  a  lot  of  talk  about 
what  would  have  happened  in  Ohio  and  Hawaii;  less  than  10,000 
votes  that  might  have  changed  there,  leaving  Jimmy  Carter  with 
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almost  a  two  million  popular  vote  plurality  and  Mr.  Ford  and  Bob 
Dole  as  winners — although  Bob  Dole  has  thought  maybe  he  would 
survive  that  kind  of  crisis — but  there  has  not  been  a  great  deal  of 
discussion  about  what  would  have  happened  if  the  change  of  votes 
had  been  in  Ohio  and  Delaware,  where  you  would  result  in  an  exact 
tie,  or  what  would  in  effect  have  been  a  tie,  168  to  169  to  one  in  favor 
of  Ronald  Reagan. 

Is  it  fair  from  what  you  have  stated  historically  to  imagine  that 
maybe  the  closing  of  a  military  base  or  the  acquisition  of  a  nation- 
al park  or  the  cessation  of  environmental  regulations,  as  example 
of  some  of  the  important  issues  that  are  real  substantive  issues  to 
people  today,  that  these  might  not  be  enough  to  influence  an 
elector  in  a  situation  like  that  today  or  tomorrow? 

Mr.  MiCHENER.  I  would  think,  sir,  that  if  we  had  a  case  in 
which — on  the  Wednesday  morning  after  the  Tuesday  after  the 
first  Monday  in  November  things  were  that  close,  I  think  you 
would  have  to  put  two  FBI  men  on  every  elector  in  the  United 
States  for  a  period  of  about  5  weeks  before  he  met  to  elect  a 
President. 

I  think  there  would  be  horse  trading  of  a  kind  that  would  stagger 
this  country. 

Senator  Bayh.  Well,  I  certainly  appreciate  your  observations. 

I  yield  to  my  colleague  from  Wyoming. 

Senator  Simpson.  Mr.  Chairman,  I  met  Mr.  Michener  when  he 
visited  Cody,  Wyoming  in  connection  with  his  vigorous  research  for 
his  book  Centennial.  A  more  warm  and  generous  person  would  be 
hard  to  find.  I  am  a  fan  of  his  as  a  person,  as  well  as  an  author. 

It  is  good  to  see  him  again.  I  hope  we  will  again  be  able  to  break 
bread  together  one  day  soon. 

I  am  now  here,  of  course,  because  of  the  marvelous  questions 
that  I  have  to  dazzle  you  with. 

You  have  discussed  carefully  the  problem  of  the  "faithless  elec- 
tor." I  think  that  that  issue  could  proabably  be  resolved  without 
the  direct  election  system.  I  wonder  if  you  could  touch  a  bit  more 
on  your  views  on  the  direct  election  proposal  in  general,  without 
the  specific  scope  of  the  faithless-elector  problem.  Could  you,  sir? 

Mr.  Michener.  I  think  anyone,  sir,  who  has  read  the  Federalist 
Papers,  knows  with  what  agony  our  Founding  Fathers  worked  out 
a  great  compromise  in  so  many  fields,  in  the  big  States  and  small 
States,  often  spoken  of,  it  is  also  the  compromise  between  the 
rights  of  the  President  and  the  rights  of  the  Congress  and  the 
rights  of  the  Supreme  Court;  and  they  put  together  a  very  intricate 
bit  of  machinery  which  has  succeeded  unbelievably  well,  which  we 
should  all  be  very  proud  and  protective  of. 

They  provided  procedures  whereby  it  could  be  modified  if  correc- 
tions were  found;  so  I  do  not  think  that  the  original  document, 
minus  the  document,  was  sacrosanct.  So  we  are  in  that  frame  of 
mind,  Senator. 

From  that  frame  of  mind,  I  think  it  then  becomes  the  job  of 
every  Senator  and  every  Congressman  to  look  at  the  problems  of 
his  state  and  his  region,  his  concerns  to  see  how  they  might  be 
modified  by  any  change;  to  see  what  the  advantages  and  disadvan- 
tages of  almost  any  action  are. 
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I  think  that  that  debate  will  go  forward,  and  certainly  the  men  I 
have  known  as  Senators  are  competent  to  deal  with  that  political 
aspect  of  it. 

Is  it  good  for  my  State  or  is  it  bad  for  my  state? 

I  think  that  I  have  no  great  vested  interest  in  the  system  of  the 
election  procedure  that  we  have  been  following,  that  is,  I  note  too 
many  changes  have  been  made  in  it;  too  much  is  accident. 

I  myself  would  accept  the  direct  election  of  a  President.  I  could 
live  with  a  continuation  of  the  electoral  system  if  the  majority  of 
the  States  felt  that  that  had  to  be.  I  could  not  go  along  with 
proportional  representation.  I  think  that  would  be  a  big  mistake, 
an  error. 

Of  the  other  options  that  have  been  thrown  before  me,  I  would 
be  against  any  that  did  not  lead  to  a  quick,  definitive  result  I  can 
buy  a  40-percent  plurality  to  avoid  less  runoffs. 

I  have  followed  runoffs  very  carefully  in  the  State  of  Louisiana 
and  I  know  that  sometimes  the  man  who  leads  in  the  first  election 
does  not  win  the  second  because  they  gang  up  on  him.  I  followed 
these. 

I  could  abide  by  a  40-percent  plurality. 

I  think  I  myself  would  vote  for  direct  election  because  it  seems  to 
me  a  way  to  resolve  a  great  many  of  these  problems;  but  I  would 
have  complete  respect  for  the  man  who  felt  that  he  wanted  to  ride 
with  the  electoral  college  if  this  problem  of  faithless  elector  could 
be  corrected. 

Senator  Simpson.  It  is  very  important,  and  I  appreciated  that. 

One  final  question. 

Since  the  present  political  system  has  operated  to  transfer  Ex- 
ecutive power  for  some  200  years,  with  or  without  hazards — observ- 
ers disagree  about  that — it  seems  to  me  that  the  burden  of  proof 
should  be  on  the  proponents  of  change,  to  show  the  need  for  the 
change  £ind  that  their  specific  proposals  would  not  create  more 
problems  than  they  solve. 

Do  you  believe  that  the  proponents  have  met  that  burden  of 
proof,  in  general? 

Mr.  MiCHENER.  Yes.  We  are  learning  a  great  deal  more  about  the 
human  body  than  we  used  to  know,  and  we  have  found  that  almost 
any  medicine  you  take  has  side  effects  and  you  had  better  try  to 
analyze  them  very  carefully,  lest  you  get  into  unforeseen  troubles. 
But  that  can  be  done. 

I  do  not  think  we  stop  taking  medicine  because  some  have  bad 
side  effects.  I  am  not  sure  that  all  the  side  effects  of  Senator  Bayh's 
proposal  have  been  analyzed  or  even  could  be  known. 

I  think  the  ones  that  I  am  aware  of  are  not  condemnatory.  I  am 
not  in  favor  of  concentrating  elections  in  our  big  cities.  I  think  that 
that  is  not  to  the  good.  I  think  our  present  system  does  that  and  I 
would  suppose  any  system  that  we  propose  in  its  place  will  do  it 
again  because  that  is  where  the  votes  are. 

You  raise  a  very  difficult  question.  Senator,  about  whether  the 
system  has  worked  so  well  that  it  permits  no  further  tinkering.  I 
am  not  sure  that  we  can  continue  to  get  by  with  narrow  escapes.  I 
am  not  sure  that  there  is  a  diety  who  supervises  us,  regardless  of 
how  many  errors  we  make.  I  think  things  can  catch  up  with  us. 
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I  think  just  as  in  the  question  of  the  succession  of  the  Presiden- 
cy, we  ought  to  have  done  what  we  did  in  order  to  clarify  that.  So  I 
tend  to  incUne  toward  those  revisions  which  will  be  an  improve- 
ment. 

Now,  I  think  each  Senator  has  to  determine  whether,  in  his 
mind,  it  will  be  an  improvement  and  I  do  not  think  the  advice  of 
someone  like  me  is  very  definitive  in  that  case. 

Senator  Simpson.  That  part  of  your  self-effacing  nature  will  not 
sell  here. 

Thank  you  so  much. 

I  very  much  appreciate  your  being  here. 

Thank  you. 

Senator  Bayh.  Thank  you. 

I  appreciate  your  being  here  also. 

You  pointed  out  earlier  about  the  Founding  Fathers'  wisdom  in 
recognizing  that  even  they  did  not  have  infinite  wisdom  and  so 
they  provided  means  by  which  their  great  works  could  be  changed. 

I  suppose  it  is  appropriate  to  note  that  the  very  subject  of  how 
we  elect  a  President  and  Vice  President  was  one  of  the  first  areas 
that  the  Congress  and  the  State  Legislatures  decided  to  change, 
was  it  not? 

Mr.  MiCHENER.  Yes.  I  think  that  the  election  of  1800  scared  the 
Founding  Fathers  profoundly  and  they  took  immediate  steps  to 
correct  the  situation  they  had  not  foreseen  and  which  could  very 
easily  be  corrected;  that  is  the  Burr-Jefferson  embroglio.  I  think 
that  is  the  way  to  do  it. 

Mr.  Bayh.  One  last  thought,  because  you  expressed  concern  about 
elections  being  concentrated  in  large  cities. 

Do  you  think  that  that  would  change?  I  did  put  the  Broder 
article  in. 

You  probably  read  it,  but  in  it,  he  goes  through  some  of  the 
concerns  that  had  been  directed  at  direct  popular  vote,  the  reliance 
on  television,  concentration  in  larger  states. 

I  think  Mr.  Doug  Bailey  will  testify  that  that's  what  happened  as 
shown  in  the  Ford-Dole  campaign  budget — and  the  same  is  true  on 
our  side  of  the  fence — in  the  last  election.  We  just  did  not  spend 
any  money  at  all  to  speak  of  in  the  less  populous  States,  and  on 
down  the  line;  the  party  is  not  as  strong;  the  people  do  not  feel  the 
allegiance  that  they  used  to;  the  voting  is  not  strong;  there  are  not 
large  percentages  of  turnouts. 

Well,  what  is  happening  now? 

I  do  not  think  we  are  going  to  settle  any  change  in  the  system 
and  resolve  all  of  our  concerns  without  going  down  to  the  level 
where  we  are  least  counting  each  vote  for  the  candidate  for  whom 
it  is  cast.  So  you  get  away  from  the  situation  where  I  as  a  Demo- 
crat in  Indiana  have  my  vote  counted  for  the  same  candidate  the 
Republicans  in  Indiana  have  theirs  counted  for;  where  you  do  not 
vulgarize  political  action. 

I  think  the  direct  popular  vote  might  tend  to  at  least  improve 
the  problem  some,  if  not  resolve  it,  in  the  one  area  that  I  saw  you 
specifically  expressed  concern  about  concentration  in  large  States. 

We  did  a  study  of  the  1968  election  and  we  found  that  both 
Humphrey  and  Nixon  campaigns  had  stopped  at  least  once  in 
communities  about  the  size  of  Oakland,  Springfield,  Battle  Creek, 
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Lancaster,  Rochester,  and  had  ignored  larger  population  centers  in 
small  electoral  states  because  their  campaigns  were  geared  very 
much  like  every  campaign  that  I  have  been  aware  of,  where  the 
emphasis  was  on  getting  at  least  a  majority  in  the  large  electoral 
states;  and  it  has  been  my  observation  that  perhaps  the  only 
change  that  you  could  almost  be  certain  of  is  that  if  you  are 
putting  together  a  national  campaign  with  direct  election,  you 
would  then  have  to  give  more  attention  to  the  large  population 
centers  in  small  states  and  less  attention  to  the  small  population 
centers  in  large  electoral  States. 

You  would  judge  your  campaign  on  where  the  people  actually 
were  and  not  where  the  large  electoral  votes  were. 

Would  you  care  to  comment  on  that?  It  was  a  rather  attenuated 
question,  but 

Mr.  MiCHENER.  Yes. 

I  think  one  of  the  most  constructive  things  I  see  are  the  maps 
showing  where  the  four  major  candidates  of  the  two  parties,  that 
is,  the  candidate  for  President  and  Vice  President,  have  actually 
campaigned  in  the  last  three  elections.  They  have  campaigned  in 
New  York,  Massachusetts,  Pennsylvania,  Illinois  and  California. 
They  have  done  that  under  our  present  system  and  they  will 
continue  to  do  that  even  under  our  present  system.  They  do  that 
because  that  is  where  the  big  blocs  of  electoral  votes  are. 

I  think  to  mention — I  could  mention  four  states  where  they  did 
not  appear  at  all  and  they  appeared  some  41  times  in  New  York. 

Well,  that  does  not  mean  that  they  are  ignoring  those  states  with 
small  electoral  votes.  It  means  that  they  have  to  fight  for  the  big 
concentration  of  votes  and  I  suppose  that  that  is  an  irreversible 
tendency.  So  I  do  not  think  that  going  to  popular  vote  will  modify 
that. 

I  would  like  that — the — if  you  draw  the  maps  for  the  first  three 
elections  after  popular  voting,  if  it  is  accepted,  you  will  find  that 
same  concentration.  You  bring  a  point  that  I  am  not — that  I  have 
not  considered,  and  it  is  very  interesting;  that  at  that  time  they 
might  also,  however,  go  for  the  large  concentrations  in  the  smaller 
states.  I  think  that  probably  would  happen,  sir.  But  that  the  maps 
would  look  pretty  much  the  same.  I  have  no  doubts. 

Senator  Simpson.  You  mean  even  Cheyenne,  Wyo.? 

Senator  Bayh.  I  would  hate  to  think  that  Cheyenne,  Wyo.,  would 
be  passed  up  under  any  election  system. 

Senator  Simpson.  You  had  a  hard-core  cadre  of  supporters  before 
the  election,  I  might  add. 

Senator  Bayh.  I  wonder  what  happened  to  both  of  them. 

Mr.  MiCHENER.  You  will  notice,  Mr.  Chairman,  that  I  had  the 
decency  not  to  name  the  states  that  they  skipped  completely. 

Senator  Bayh.  I  did  not  mention  that  fact  when  our  distin- 
guished friend  and  colleague  from  Idaho  was  here. 

You  have  been  very  kind. 

Mr.  MiCHENER.  I  would  like  to  apologize  to  both  of  you  men,  who 
I  admire  so  much.  I  wish  I  could  come  here  with  a  cut  and  dried 
program  which  I  had  thought  out  as  the  solution  to  all  of  these 
problems  I  have  written  about  it;  I  have  studied  it;  I  have  partici- 
pated in  it;  and  one  has  to  go  by  a  step-by-step  pragmatic  approach, 
and  there  is  no  escape  from  that. 
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We  do  what  we  think  is  best  within  the  given  circumstances  and 
try  to  correct  the  obvious  errors. 

Senator  Bayh.  I  am  not  too  sure  it  is  not  best  for  our  society 
generally.  We  are  talking  about  220  million  people  in  sometimes  a 
huge,  muscle-bodied  nation  like  ours,  if  maybe  what  we  should  not 
try  to  accomplish  is  small  changes.  You  do  not  whiplash  the  society 
back  and  forth.  That  is  why  I  never  thought  that  suddenly  the  sun 
would  come  up  in  the  West  by  having  a  direct  popular  vote,  but  I 
did  think  there  were  two  or  three  advantages  that  would  run  off 
here,  patch  up  a  hole  of  the  inner  tube  before  the  tire  went 
completely  flat. 

I  think  a  Nation  like  ours  is  better  served  if  we  have  gradual 
movements  rather  than  dramatic  changes 

Well,  I  do  not  want  to  get  involved  in  that  philosophical  testimo- 

ny. 

i  appreciate  the  gentleman's  presence.  I  know  how  busy  he  is. 

Again,  Mr.  Michener,  we  are  in  your  debt  for  having  you  stay 
here  and  talk  to  us. 

[Whereupon,  at  5:38  p.m.,  the  subcommittee  adjourned.] 


DIRECT  POPULAR  ELECTION  OF  THE  PRESI- 
DENT AND  VICE  PRESIDENT  OF  THE  UNITED 
STATES 


FRIDAY,  MARCH  30,  1979 

U.S.  Senate, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  9  a.m.,  in  room 
457,  Russell  Senate  Office  Building,  Senator  Birch  Bayh  (chairman 
of  the  subcommittee)  presiding. 

Present:  Senators  Bayh,  Thurmond,  Simpson,  and  Heflin. 

Staff  Present:  Nels  Ackerson,  chief  counsel  and  executive  direc- 
tor; Mary  K.  Jolly,  staff  director;  Linda  Rogers-Kingsbury,  chief 
clerk;  Marcia  Atcheson,  counsel;  Louise  Milone,  legislative  assist- 
ant; Steven  Holly,  staff  aide;  Thomas  Parry,  minority  chief  counsel; 
James  Lockemy,  counsel  to  Senator  Thurmond;  Stephen  Markman, 
minority  counsel;  and  Charles  Wood,  counsel  to  Senator  Simpson. 

Senator  Bayh.  We  will  reconvene  our  hearings  this  morning.  Our 
first  witness  this  morning  is  our  distinguished  colleague  from  Ohio, 
Congressman  Louis  Stokes.  Congressman  Stokes  was  on  the  Judici- 
ary Committee  during  the  term  in  which  the  House  of  Representa- 
tives studied  this  matter  at  some  length,  and  the  Judiciary  Com- 
mittee then  reported  it  to  the  House  and  the  House  Subcommittee 
passed  the  similar  proposal  by,  I  think,  331  to  70  votes. 

Congressman  Stokes,  I  know  how  busy  you  are,  and  I  appreciate 
your  taking  the  time  to  be  with  us  this  morning. 

TESTIMONY  OF  HON.  LOUIS  STOKES,  REPRESENTATIVE  IN 

CONGRESS  FROM  OHIO 

Mr.  Stokes.  Mr.  Chairman,  I  appreciate  the  opportunity  to  be 
here  today  to  testify  for  the  constitutional  amendment  to  establish 
direct  popular  election  of  the  President  of  the  United  States.  This 
is  an  amendment  which  I  have  supported  ever  since  I  first  came  to 
the  Congress.  I  voted  for  its  passage  in  the  House  in  1969,  and  have 
cosponsored  the  measure  since.  I  have  done  so,  fully  mindful  of  the 
awesome  historical  ramifications  of  such  a  decision.  The  present 
method  of  selecting  our  Chief  Executive  has  been  an  important 
part  of  our  Constitution  for  190  years.  Any  changes  which  the 
Congress  and  various  State  legislatures  now  choose  to  make  are 
likely,  God  willing,  to  prevail  an  equal  number  of  years.  The  more 
the  evidence  I  have  examined,  the  more  my  original  determination 
has  been  reinforced — that  the  present  system  for  choosing  our 
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Presidents  is  outdated,  unsafe,  and  undemocratic,  and  that  the  only 
truly  just  alternative  is  direct  election. 

The  defects  of  the  electoral  college  system  are  numerous  and 
grave.  Mr.  Chairman,  I  will  not  go  into  those  dangers  at  any  length 
now,  since  they  are  well  known  to  this  subcommittee,  I  will  say 
that  the  problems  of  the  faithless  elector,  of  the  unnatural  and 
unfair  disparities  in  both  individual  voting  power  and  election 
results,  and  of  the  contingency  procedures  in  the  House  of  Repre- 
sentatives in  the  event  that  no  candidate  receives  a  majority  in  the 
electoral  college,  are  not  to  be  taken  lightly. 

Another  flaw  in  the  present  method  is  that  it  continuously  cre- 
ates the  possibility  of  a  President  who  has  received  less  than  a 
majority  of  the  popular  vote.  Three  times  this  has  happened — in 
1824,  1876,  and  1888.  There  is  nothing  to  prevent  it  from  happening 
again.  The  problems  which  such  a  result  would  raise  are  only  too 
apparent.  A  President  elected  by  a  slight  majority  is  always  faced 
with  immense  difficulties  in  harnessing  the  energies  of  the  Con- 
gress and  the  voters.  These  would  likely  be  multiplied  tenfold.  In 
addition,  no  one  can  safely  project  how  our  politically  active,  late 
20th  century  society  would  react  to  such  an  outcome.  At  best,  it 
would  instill  a  pernicious  mistrust  of  the  democratic  system.  At 
worst,  it  would  precipitate  a  first-rate  constitutional  crisis. 

And  there  is  a  final  defect  in  the  present  system,  one  which 
might  be  of  less  practical  import,  but  which  may,  nevertheless,  be 
the  most  serious  of  all.  The  electoral  college  was  based  on  a  prem- 
ise which  has  long  since  outlived  its  validity — that  is,  that  the  task 
of  selecting  our  country's  Chief  Executive  is  too  important  a  matter 
to  be  left  to  "commoners".  In  no  other  facet  of  our  democratic 
voting  system  does  this  anachronism  remain.  We  now  recognize,  at 
least  legally,  that  the  very  foundation  of  our  democracy  is  equal 
voting  rights  for  all  Americans.  Exclusive  voting  by  the  "landed 
gentry"  is  long  since  gone.  Women  are  now  afforded  full  and  equal 
voting  rights.  And  continued  efforts  are  being  made  to  insure  those 
same  rights  to  the  nonwhite  minority  groups  of  this  Nation.  Thus, 
the  very  existence  of  this  idea  in  the  Constitution  is  out  of  step 
with  the  trend  of  our  history.  For  that  reason  alone,  it  should  be 
removed. 

Once  one  realizes  and  accepts  the  inadequacies  of  the  present 
way  we  choose  our  President,  the  logical  leap  to  direct  election  is 
less  difficult  to  make — for  no  possible  alternative  plan  eliminates 
all  of  the  fallacies  of  the  electoral  college  except  direct  election. 

Direct  election  would  not  only  eliminate  all  of  the  problems  of 
the  present  system,  but  it  also  has  several  redeeming  merits  in  its 
own  right.  By  insuring  that  one's  vote  would  never  be  "wasted",  it 
would  encourage  full  election  participation  in  traditional  one-party 
States.  The  fear  of  facing  a  runoff,  and  the  requirement  that  any 
candidate  must  obtain  at  least  40  percent  of  the  popular  vote  to  be 
elected,  will  force  the  major  parties  to  devote  more  attention  to 
their  noncentrist  wings — thereby  both  making  the  parties  more 
responsive  to  their  memberships  and  also  giving  the  voters  a  more 
meaningful  choice  at  the  polls.  Finally,  by  eliminating  the  winner- 
take-all  aspects  of  the  present  selection  method,  direct  election 
should  remove  the  permanent  temptation  of  ballot  stuffing  and 
other  forms  of  corruption.  As  the  system  works  now,  a  few  well- 
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placed  fraudulent  votes  can  change  one-tenth  of  the  vote — effective- 
ly a  20-percent  shift.  Under  direct  election,  however,  the  same 
number  of  "stuffs"  would  be  virtually  innocuous. 

To  those  who  favor  retention  of  the  present  system  because  it  is 
advantageous  to  urban  and  minority  voters,  I  would  note  several 
points. 

First,  there  is  a  distinct  split  of  opinion  as  to  whether  this  is 
truly  the  situation.  Many  liberal  politicians  and  political  scientists 
believe  that  in  any  given  election  the  natural,  built-in  advantages 
of  the  electoral  college  system  which  accrue  to  the  smaller  States 
far  outweigh  any  theoretical  advantages  to  the  larger  ones.  Ten 
years  ago  a  valid  argument  could  be  made  that  direct  election 
should  not  become  a  part  of  out  Constitution  until  all  Americans 
were  granted  complete  and  equal  voting  rights.  After  great  efforts 
in  passing  the  Voting  Rights  Act  and  its  extensions,  that  time  is 
almost  entirely  here,  and  that  argument  is  now  out  of  date. 

Second,  that  theory  assumes  that  progressive  voting  blocs,  like 
minority  groups  and  labor  unions,  are  the  only  such  blocs  extant  in 
urban  areas.  My  observations  of  recent  Presidential  and  mayoral 
elections  would  cast  serious  doubt  on  that  premise. 

Third,  the  theory  assumes  that  these  voting  blocs  can  be  used  as 
bargaining  tools  and  political  levers,  and  then  herded  to  the  voting 
booths  like  great  masses  of  cattle  to  do  their  leaders'  bidding.  Do 
we  not  wish  it  were  so  easy?  It  would  seem  to  be  obvious  from  the 
difficulties  encountered  by  the  unions  along  these  lines  during  past 
elections  that  the  day  of  the  "deliverable"  votes  are  numbered. 

Similarly,  the  "advantage"  theory  seems  to  assume  that  black 
voting  strength  would  not  be  transferable  to  a  national  level.  I  find 
this  quite  difficult  to  believe.  For  example,  if  all  eligible  black 
voters  in  New  York,  Pennsylvania,  Ohio,  and  so  forth,  could  join 
hands  with  those  in  Alabama,  Mississippi,  Louisiana,  and  so  on, 
they  would  form  a  solid  national  phalanx  of  almost  16  million 
voters.  That  number  of  potential  votes — approximately  21  percent 
of  those  needed  for  election — would  be  extremely  dangerous  for  any 
candidate  to  ignore. 

As  for  the  argument  that  black  voters  need  an  advantage  in 
Presidential  elections,  I  maintain  that  with  the  Voting  Rights  Act, 
all  citizens  are  now  protected  in  their  right  to  vote,  and  there's  no 
excuse  for  giving  a  voting  advantage  to  some  people  and  handicap- 
ping others.  That's  what  we  fought  against  in  the  reapportionment 
battles  in  the  1960's. 

Yet,  I  am  equally  concerned  that  once  all  citizens  have  the  right 
to  vote,  that  they  also  have  the  incentive  to  do  so.  There  have  been 
hundreds  of  thousands  of  black  people  registered  in  the  South  since 
the  passage  of  the  Voting  Rights  Act.  But  very,  very  few  of  these 
have  ever  cast  a  vote  for  President  of  the  United  States.  It  is  a 
well-known  fact  that  an  overwhelming  majority  of  these  voters 
favored  Mr.  Humphrey  in  the  1968  election.  But  since  Mr.  Hum- 
phrey did  not  carry  a  single  State  covered  by  the  act,  those  black 
votes  were  not  only  never  counted,  but  were  actually  represented 
by  a  substantial  number  of  electoral  votes  for  George  Wallace. 

The  same  thing  happened  in  1972  when  92  percent  of  the  black 
vote  was  Democratic,  but  all  the  Southern  States  and  their  elector- 
al votes  went  Republican.  How  much  more  effective  the  people's 
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votes  would  have  been  if  all  popular  votes  had  counted.  I  think 
direct  election  is  essential  to  insure  both  that  the  blacks  have 
reason  to  go  to  the  polls  and  that  their  votes  do  become  a  part  of 
the  national  tally. 

Is  the  voting  power  of  this  large  group  of  people  to  be  saddled 
with  an  outmoded,  outdated,  antiquated  electoral  college  system 
which  will  still  systematically  invalidate  their  vote.  State  by  State; 
or  will  their  collective  voting  power  be  of  more  significance  when 
measured,  vote  by  vote,  in  a  national  tally?  I  choose  to  believe  the 
latter. 

As  a  legislator  I  have  the  responsibility  to  analyze  not  only  the 
position  of  black  people  in  America  today — but  for  generations  to 
come.  It  seems  to  me  that  I  will  do  an  injustice  to  future  genera- 
tions if  I  do  not  today  provide  them  with  the  wherewithal  to  not 
only  enjoy  the  incentive  to  vote — but  to  give  them  the  satisfaction 
of  knowing  that  their  vote  counted. 

In  any  event,  though,  on  an  issue  of  such  vast  political  impor- 
tance and  historical  magnitude,  is  difficult  to  totally  base  my  opin- 
ion on  what  I  perceive  as  "advantages"  or  "disadvantages"  to  a 
particular  philosphy.  We  are  here  deciding  how  several  generations 
of  future  American  voters  will  go  about  performing  their  single 
most  important  task — selecting  the  leader  of  this  country.  It  would 
seem  that  if  ever  a  question  called  for  the  setting  aside  of  partisan 
thoughts  and  for  statemanship  of  the  first  order,  this  would  be  the 
one. 

This  is  a  vitally  important  issue — one  of  the  most  essential  of  the 
decade.  It  is  not  a  time  to  cower  before  the  unknown.  It  is  time  for 
strong  and  determined  leadership — leadership  from  both  the  Presi- 
dent and  the  Members  of  Congress. 

The  test  of  time  has  demonstrated  to  the  American  people  that 
this  constitutional  measure  is  needed  in  order  to  respond  to  change 
and  to  bring  this  Nation  into  the  20th  century.  As  representatives 
of  the  people,  we  have  a  responsibility  to  give  them  nothing  less. 

Mr.  Chairman,  I  will  be  pleased  to  try  to  answer  any  questions 
that  you  or  other  members  of  the  subcommittee  might  have. 

Senator  Bayh.  Congressman  Stokes,  I  appreciate  the  special 
effort  you  made  to  get  here  in  a  very  difficult  schedule.  So  let  me 
just  confine  my  questions  to  one  question,  because  there  is  mixed 
feeling  among  those  who  feel  that  the  basic  concerns  that — let  us 
say,  Lou  Stokes  and  Birch  Bayh  might  be  expected  to  have,  to  be 
very  self-centered  about  it — might  be  better  served  under  the  elec- 
toral college  system  because  of  the  impact  that  minority  citizens 
have  on  it. 

Just  looking  at  the  returns  from  your  personal  experience,  I 
suppose  some  of  your  constituents  might  say,  "Well,  in  the  last 
election,  the  minority  votes  in  your  own  district  made  it  possible 
for  Jimmy  Carter  to  carry  Ohio." 

What  was  the  experience  when  President  Kennedy  ran  and 
Hubert  Humphrey  ran  and  when  George  McGovern  ran?  How  did 
most  of  your  constituents  vote,  for  which  candidate  and  which 
candidate  received  all  of  their  votes  under  the  electoral  college 
system  means  of  counting  votes? 

Mr.  Stokes.  We  find  that  blacks  went  to  the  polls  throughout  the 
United  States  at  a  very  high  percentage  rate  in  the  past  election 
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when  Mr.  Carter  won.  I  think  that  some  64  percent  of  those  who 
were  registered  to  vote  went  to  the  polls  and  voted  in  excess  of  95 
percent  for  Mr,  Carter.  In  my  own  congressional  district,  he  re- 
ceived about  96  percent. 

We  found  a  similar  trend  with  reference  to  the  other  individuals 
whom  you  mentioned.  George  McGovern  received  a  very  high  per- 
centage of  the  black  vote  throughout  the  Nation.  Hubert  Hum- 
phrey, prior  to  the  election  of  Jimmy  Carter,  had  the  highest 
percentage.  Blacks  voted  in  excess  of  90  percent  for  him  at  the 
polls.  And  of  course,  as  we  know,  Mr.  Nixon  defeated  Vice  Presi- 
dent Humphrey.  He  defeated  Mr.  McGovern,  and  so  in  that  re- 
spect, the  black  vote  was  not  effective  under  this  particular  system. 

Senator  Bayh.  Am  I  right  to  say  that,  although  90  percent  of  the 
vote,  the  black  vote,  in  your  constituency  was  cast  for  Mr.  McGov- 
ern, Mr.  Humphrey,  and  I  assume  also  a  great  majority  of  it  was 
also  cast  for  the  late  President  Kennedy,  in  each  of  those  three 
particular  elections  Ohio's  electoral  votes  were  actually  cast  for  the 
opposite  candidate,  were  they  not? 

Mr.  Stokes.  That  is  correct. 

Senator  Bayh.  The  votes  cast  were  counted  on  the  other  side. 

Mr.  Stokes.  This  in  spite  of  the  large  concentration  of  blacks  in 
the  urban  centers  in  a  State  like  Ohio  such  as  Cincinnati,  Cleve- 
land, Columbus,  Dayton  where  that  high  percentage  concentration 
of  votes  is  given  to  the  Democratic  candidate. 

Senator  Bayh.  Well,  I  really  appreciate  your  sharing  these 
thoughts  with  us.  You  already  pointed  out  in  your  testimony  the 
tremendous  increase  of  black  voter  participation  in  the  southern 
part  of  our  country,  as  I  recall,  as  a  result  of  the  Voting  Rights  Act 
and  better  organization. 

Mr.  Stokes.  That  is  correct. 

Senator  Bayh.  Senator  Thurmond,  do  you  have  any  questions  to 
ask  our  witness? 

Senator  Thurmond.  Congressman  Stokes,  we  are  glad  to  have 
you  with  us.  I  believe  a  statement  you  made  appears  in  the  Sep- 
tember 17,  1969,  issue  of  the  Congressional  Record  in  support  of 
direct  election  you  stated,  and  I  quote: 

"Ohio's  10  million  people  are  represented  by  26  Presidential  electors,  but  the 
Nation's  16  smallest  States  which  have  a  combined  population  of  10  million  get  58 
electorEil  votes." 

Does  this  mean  that  you  feel  that  the  electoral  college  has  a 
built-in  advantage  for  the  smaller  States? 

Mr.  Stokes.  Yes,  it  does.  Senator  Thurmond.  That  would  be  the 
thrust  of  my  statement  at  that  point. 

Senator  Thurmond.  Let  us  assume  for  a  moment  the  problem  of 
the  faithless  elector  and  the  winner-take-all  system  in  the  electoral 
college  is  corrected,  and  you  come  down  to  the  element  that  the 
President  could  be  elected  who  did  not  receive  the  most  popular 
votes. 

In  the  past,  you  have  stated  that  if  this  was  to  occur,  it  could 
result  in  a  first-rate  constitutional  crisis, 

Mr.  Stokes.  Yes,  that  is  correct.  Senator  Thurmond. 

Senator  Thurmond.  Is  it  not  also  true  that  in  3  of  our  48  Presi- 
dential elections  this  has  occurred,  namely,  1824,  1876,  and  1888? 

Mr,  Stokes,  Yes,  Senator, 


88 

Senator  Thurmond.  The  United  States  survived  those  elections 
without  a  constitutional  crisis.  There  were  no  street  riots  or  rebel- 
lions I  believe.  Congressman  Stokes,  do  you  feel  that  a  more  dan- 
gerous situation  would  occur  if  a  candidate  was  elected  President 
who  was  not  the  popular  choice  of  any  State  except  one  or  maybe 
even  no  State  which  would  be  possible  with  the  adoption  of  Senate 
Joint  Resolution  28? 

Mr.  Stokes.  Senator,  it  is  very  difficult  for  me  to  predict  what 
the  American  people  would  do  under  such  circumstances,  and  I 
would  be  reluctant  to  predict.  I  think  that  the  inherent  danger  in 
that  precise  situation  occurring  again  is  the  fact  that  it  merely 
points  up  once  again  the  defect  in  this  type  of  constitutional  provi- 
sion which  prevents  or  circumvents  the  will  of  the  American 
people,  and  I  think  that  is  what  we  are  trying  to  get  at,  and  that  is 
the  basic  problem  that  I  see  in  the  electoral  system. 

Senator  Thurmond.  I  believe  you  have  stated  in  the  past  that 
direct  election  of  the  President  would  not  dilute  the  strength  of 
minorities  in  this  country.  What  is  your  reaction  to  the  large 
number  of  minority  groups  who  have  not  come  out  in  support  of 
Senate  Joint  Resolution  28?  These  include  groups  such  as  the 
Jewish  population,  the  black  population  and  the  Hispanic  popula- 
tion. 

Mr.  Stokes.  Well,  as  far  as  the  black  population,  there  is  a 
genuine  disagreement  as  to  whether  or  not  the  constitutional 
amendment  will  effectuate  a  greater  advantage  for  the  black  com- 
munity. So  there  is  legitimate  argument  on  both  sides  of  the  issue. 
With  reference  to  the  other  groups  I  cannot  speak  for  them  with 
reference  to  why  they  have  or  have  not  taken  a  position  on  the 
issue. 

Senator  Thurmond.  I  believe  Mr.  Vernon  E.  Jordan,  Jr.,  is  a 
friend  of  yours? 

Mr.  Stokes.  Yes,  he  is,  a  very  good  friend  of  mine. 

Senator  Bayh.  He  is  also  a  friend  of  the  subcommittee  chair- 
man's. 

Senator  Thurmond.  He  testified  in  1977  that  inevitably  direct 
election  of  the  President  would  ultimately  mean  the  formation  of 
black  parties  voting  along  racial  lines  and  increasingly  separate 
from  the  remaining  parties,  themselves  weakened  and  dependent 
upon  coalitions  with  splinter  groups.  The  result  will  be  less  demo- 
cratic in  the  real  sense  than  the  present  system. 

Mr.  Stokes.  Are  you  asking  me  my  opinion  on  Mr.  Jordan's 
statement.  Senator? 

Senator  Thurmond.  I  wondered  if  you  had  any  comment  on  it. 

Mr.  Stokes.  Well,  the  few  questions  posed  to  me  a  few  moments 
ago  by  the  chairman  tend  to  demonstrate  what  history  tells  us 
about  the  black  vote.  I  was  able  to  name  for  you  the  way  in  which 
blacks  went  to  the  polls  and  voted  in  bloc  for  Jimmy  Carter  in 
excess  of  95  percent.  They  did  the  same  for  Hubert  Humphrey  in 
excess  of  90  percent.  They  did  a  similar  thing  for  McGovern.  So  I 
think  it  speaks  for  itself  in  terms  of  how  the  black  vote  goes  in  this 
country,  and  traditionally  it  is  a  Democratic  vote;  it  is  traditionally 
a  bloc  vote;  and  it  is  traditionally  a  vote  that  demonstrates  the 
desire  and  the  incentive  of  blacks  to  try  to  get  a  Chief  Executive  in 
the  White  House  who  will  be  responsive  to  their  immense  needs. 
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So  I  think  if  what  we  are  trying  to  do  is  make  that  bloc  vote 
count,  it  seems  to  me  in  my  own  analysis  of  the  Constitution  and 
that  particular  provision  that  the  only  way  we  can  see  that  the 
black  vote  gets  the  weight  it  ought  to  be  accorded  in  an  election  is 
through  the  popular  vote. 

Senator  Thurmond.  With  an  electoral  system  such  as  the  elec- 
toral college  or  the  proportional  plan  or  the  district  plan,  there  is  a 
built-in  protection  which  only  allows  the  State  a  certain  number  of 
votes.  For  example,  the  State  of  South  Carolina  which  I  represent 
would  only  be  allowed  to  cast  eight  electoral  votes  for  President. 
With  direct  election,  every  vote  would  count  and  the  incentive  for 
the  most  possible  votes  would  be  greater,  especially  in  small,  less 
populated  States. 

If  this  is  enacted,  what  would  prohibit  one  of  the  less  populous 
States  from  lowering  their  voting  age  to  bring  their  voting  strength 
up  to  larger  States?  Is  this  not  another  prospect  for  a  crisis  under 
the  direct  election  plan? 

Mr.  Stokes.  It  would  seem  to  me  that  that  would  be  impossible 
in  light  of  existing  legislation.  Senator,  that  sets  the  minimum  age 
for  voters  nationally,  and  we  have  passed  that  legislation  in  Con- 
gress. It  seems  to  me  the  States  could  not  circumvent  that  legisla- 
tion already  on  the  books. 

Senator  Thurmond.  For  instance,  some  States  now  allow  18-year- 
olds  to  vote.  A  few  years  ago  they  allowed  18-year-olds  to  vote  and 
others  did  not.  Of  course,  we  passed  that  article  26  providing  all  18- 
year-olds  to  vote. 

Mr.  Stokes.  Yes;  that  is  the  law  we  passed. 

Senator  Thurmond.  Suppose  some  States  would  lower  it  to  16 
years.  Actually,  you  would  have  more  voters,  would  you  not?  And 
if  other  States  did  not  lower  it  to  16,  then  I  guess  they  would  be 
somewhat  handicapped  to  compare  to  those  that  did. 

Mr.  Stokes.  I  would  agree  with  you,  if  that  can  be  done  under 
the  present  existing  law.  My  understanding  was  the  law  that  we 
passed,  we  set  the  minimum  age  at  18  for  the  Nation. 

Senator  Bayh.  If  the  gentleman  would  yield,  if  my  colleague 
would  yield,  the  amendment  now  before  us  permits  Congress  to  do 
just  that  in  the  event  a  State  does  take  advantage  of  its  own 
capacity  to  govern  the  way  elections  are  run. 

I  cannot  imagine  States  starting  to  do  that,  but  if  they  do, 
theoretically — I  mean,  the  question  has  been  posed,  what  if  you 
move  it  down  to  12?  Of  course,  if  the  State  does  something  like  that 
that  is  capricious,  then  Congress,  it  seems  to  me,  would  be  moved 
very  quickly  to  establish  a  uniform  rate. 

As  the  gentleman  from  Cleveland  has  mentioned,  we  do  have  a 
uniform  rate  under  the  constitutional  provisions  of  the  26th 
amendment. 

Senator  Thurmond.  As  I  understand,  the  constitutional  provision 
says  that  no  one  shall  be  denied  the  right  to  vote  if  he  is  18,  but 
there  is  no  prohibition  for  a  State  to  allow  a  16-year-old  to  vote  if 
they  wish  to  do  so. 

Mr.  Stokes.  I  suppose,  then,  Senator,  it  could  be  done.  I  would 
just  say  this.  I  doubt  very  much  that  it  would  help  any  State  in 
light  of  the  fact  that  we  now  know  moving  the  voting  age  to  18  did 
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not  really  help  much  in  terms  of  getting  those  who  fall  in  that 
category  to  vote. 

The  largest  nonvoting  bloc  in  America  today  are  those  the  age  18 
to  35.  So  I  doubt  if  moving  it  to  16  would  help  that  situation  very 
much. 

Senator  Thurmond.  I  am  just  showing  the  possibility  that  if  the 
people  in  the  State  decided  to  lower  the  age  below  that  of  the  other 
States,  the  average  States,  it  would  give  them  some  advantage 
under  the  direct  system,  would  it  not? 

Mr.  Stokes.  I  would  agree  with  you,  Senator  Thurmond. 

Senator  Thurmond.  Thank  you  very  much.  Congressman. 

Senator  Bayh.  Thank  you.  Congressman  Stokes.  We  really  appre- 
ciate your  testimony. 

Senator  Simpson? 

Senator  Simpson.  I  have  no  questions,  Mr.  Chairman.  Thank  you 
very  much. 

Senator  Bayh.  Thank  you  very  much. 

We  have  with  us  Congressman  Bingham,  the  distinguished  col- 
league from  the  great  State  of  New  York.  We  appreciate  your 
being  here  this  morning. 

TESTIMONY  OF  THE  HON.  JONATHAN  B.  BINGHAM, 
REPRESENTATIVE  FROM  NEW  YORK 

Mr.  Bingham.  Mr.  Chairman,  and  members  of  the  committee,  I 
appreciate  very  much  your  letting  me  speak  here.  I  know  you  are 
under  time  pressure,  and  therefore,  I  would  like  to  offer  my  State- 
ment to  be  incorporated  in  the  record,  and  I  think  I  can  summarize 
the  effect  of  it  in  2  or  3  minutes. 

Basically,  Mr.  Chairman,  I  am  a  supporter  of  your  proposal  and  I 
was  a  cosponsor  in  the  last  Congress.  The  reason  I  offer  what,  in 
essence,  I  believe  to  be  a  compromise  proposal  is  a  very  practical 
one.  I  think  this  proposal  has  a  chance  of  adoption. 

I  think  the  experience  with  the  direct  election  proposal  indicates 
it  really  has  no  chance  of  adoption,  because  so  many  elements  in 
our  country  and  in  the  Congress  are  opposed  to  it  and  in  particular 
in  the  Senate,  as  you  know.  It  has  passed  the  House  overwhelming- 
ly, as  you  very  well  know.  It  has  had  tremendous  problems  in  the 
Senate. 

This  compromise  proposal  was  developed  by  a  task  force  set  up 
by  the  20th  Century  Fund.  The  20th  Century  Fund  set  up  a  task 
force  to  study  the  Presidential  electoral  system,  and  for  a  long  time 
that  task  force  was  deadlocked.  They  just  could  not  come  to  an 
agreement,  because  there  were  those  who  favored  direct  election 
and  those  who  said  we've  got  to  keep  the  electoral  system. 

Then  finally,  they  came  up  with  this  compromise  idea  which,  I 
think,  has  a  great  deal  of  attraction  and  I  hope  you  will  have  a 
good  look  at  it.  The  essence  of  it  is  very  simple.  You  keep  the 
electoral  vote  system.  Of  course,  you  discard  the  electors  and  you 
provide  for  a  runoff  and  all  those  things  that  are  common  to  all  the 
proposals,  but  you  keep  the  voting  by  States  on  an  electoral  vote 
basis.  But  you  add  to  that  102  electoral  votes  to  be  allocated  on  a 
national  basis  and  in  accordance  with  the  national  poll. 

Why  102?  Because  that  is  precisely  the  number  now  allocated  to 
States  representing  the  numbers  of  Senators  and  the  two  allocated 
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for  the  District  of  Columbia  because  it  corresponds  to  the  number 
given  to  States. 

So  you  have  your  102  votes  allocated  on  a  State  basis  regardless 
of  population.  You  have  your  102  votes  that  would  be  determined 
by  who  wins  the  national  poll.  That  is  the  essence  of  it. 

It  does  not  mathematically  guarantee  that  the  winner  of  the 
national  poll  would  win  the  election  but  it  almost  does.  It  is  almost 
inconceivable  that  you  could  get  the  wrong  result,  and  it  would 
never  have  happened  under  the  historical  cases  where  the  person 
who  won  had  the  lower  number  of  votes  in  the  national  tally.  This 
proposal  would  help  correct  those  cases  where  the  thing  went 
wrong  because  of  the  electoral  vote  system. 

I  do  believe  this  is  a  compromise  that  meets  in  large  part  the 
argument  for  direct  elections.  Everyone  is  voting  for  a  candidate  on 
a  national  basis.  In  other  words,  your  vote  is  counted  both  on  a 
State  basis  and  a  national  basis. 

It  meets  the  arguments  of  those  who,  for  reasons  good  or  bad,  say 
that  they  want  to  be  protected  in  their  State-by-State  vote.  At  the 
same  time,  it  meets  most  of  the  arguments  in  favor  of  the  national 
poll.  And  that  is  it,  Mr.  Chairman. 

I  know  you  are  pressed  for  time,  and  I  know  that,  although  we 
have  been  in  touch  with  your  staff,  we  were  not  scheduled  for 
today  so  I  do  not  want  to  take  any  more  time. 

Senator  Bayh.  We  appreciate  your  having  the  interest  and  the 
concern  which  led  you  to  study  this  problem  sufficiently  that  you 
are  presenting  this  20th  Century  Fund  proposal.  As  you  probably 
know,  I  have  introduced  that  proposal  on  two  occasions.  I  think 
you  are  right  that  it  does  stay  within  the  1-  or  3-percent  mathemat- 
ical probability.  It  does  guarantee  the  popular  vote.  Perhaps  it  is, 
from  the  practical  standpoint,  easier  to  pass.  For  that  reason,  I 
have  introduced  it. 

I  have  been  concerned  about  the  sort  of  subterfuge  that  we  would 
be  going  through.  If  really  we  are  after  a  direct  popular  vote, 
maybe  that  ought  to  be  the  proposal  we  ought  to  pursue.  But  I 
think  your  practical  assessment  of  this  may  be  accurate.  We  are 
just  going  to  see,  I  guess,  and  I  appreciate  your  being  here. 

Senator  Simpson,  do  you  have  some  questions? 

Senator  Simpson.  Just  a  very  quick  question.  At  this  point,  I 
must  thank  the  chairman  for  his  ultimate  patience  in  trotting  this 
out  again  principally  for  newer  Members  of  the  Senate  who  were 
not  privy  to  the  debate  in  the  last  sessions  of  Congress.  He  has  sat 
through  many,  many  hearings  of  this  nature,  and  he  has  been  very 
courteous  to  those  of  us  who  are  new  in  the  body  to  review  the 
situation  once  again. 

I  just  have  one  question.  Since  our  present  system  has  operated 
to  transfer  Executive  power  with  only  one  or  two  major  crises  for 
some  200  years,  it  seems  to  me  that  proponents  bear  a  very  heavy 
burden  of  proof  to  show  two  things:  One,  that  there  is  a  very  real 
need  for  change,  and  two,  that  these  specific  proposals  would  not 
create  more  problems  than  they  would  solve.  Would  you  agree  with 
that  concept? 

Mr.  Bingham.  Senator,  first  of  all,  I  think  everyone  has  agreed 
there  are  dangers  in  the  present  system  that  are  very  real.  The 
fact  it  has  not  occurred  does  not  mean  that  they  are  not  real.  One 
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is  the  problem  of  an  election  being  thrown  into  the  House  because 
no  candidate  achieved  a  majority,  and  that  would  be  a  mess. 

Now,  it  did  happen  in  the  early  days.  It  could  happen  again.  It  is 
really  an  almost  unbelievable  system.  As  you  know,  the  House 
would  vote  by  States.  That  would  be  one  thing  that  we  certainly 
want  to  avoid,  and  all  the  proposals  get  around  that. 

The  other  would  be  the  problem  of  a  faithless  elector.  You  have 
seen  that  occasionally.  It  has  not  been  enough  of  a  problem  to 
affect  the  results,  but  it  is  certainly  something  that  ought  to  be 
dealt  with. 

Then  you  have  the  problem  which  did  arise  twice  in  the  19th 
century  where,  in  effect,  a  candidate  did  not  win  the  popular  vote 
but  won  the  election.  And  with  today's  world,  with  all  the  tensions 
that  we  have,  I  could  see  a  really  bad  reaction  in  this  country  if 
that  happened  again.  And  the  fact  that  it  could  happen  was  shown, 
I  think,  in  the  last  election.  So  it  is  true  that  we  have  struggled 
along  successfully  with  what  we  have  got,  but  I  do  think  there  are 
very  serious  dangers. 

I  think  a  lot  of  people  are  worried  about  the  direct  election 
system  because  it  is  such  a  drastic  change  and  they  cannot,  per- 
haps, foresee  all  the  implications  of  it.  As  I  say,  I  am  for  it,  but  I 
think  this  is  one  reason  why  there  is  so  much  opposition  to  it. 

The  kind  of  compromise  proposal  that  I  have  presented,  that  was 
drawn  up  by  the  20th  Century  Fund  Task  Force,  is  not  nearly  as 
drastic.  It  does  leave  things  to  a  large  extent  the  same  way,  but  it 
simply  adds  this  overlay  of  nationally  calculated  votes. 

Senator  Simpson.  Sir,  you  indicate  there  might  be  some  deficien- 
cies, I  forget  your  exact  phrase,  in  this  newly  proposed  method. 
How  would  you  define  those? 

Mr.  Bingham.  I  am  sorry.  Senator? 

Senator  Simpson.  You  stated  there  were  some  obvious  inadequa- 
cies in  the  previous  system,  but  that  there  might  also  be  deficien- 
cies in  the  newly  proposed  one,  which  is  the  subject  of  our  hear- 
ings. What  would  those  be? 

Mr.  Bingham.  In  the  direct  election  proposal? 

Senator  Simpson.  In  the  direct  election  proposal,  yes. 

Mr.  Bingham.  Well,  the  arguments  are  familiar.  The  arguments 
are  that  the  small  States  get  a  disproportionate  share.  A  vote  in  a 
small  State  counts  for  more  than  a  vote  in  a  large  State. 

There  are  also  those  who  contend  that  unless  you  continue  the 
all  or  nothing  basis  of  the  vote  for  electoral  votes  in  the  big  States, 
you  deprive  certain  groups  of  the  influence  that  they  now  have.  I 
know  the  chairman  here  argues  and  argues  very  effectively  that  if 
some  groups  are  disadvantaged  other  groups  are  going  to  be  advan- 
taged. But  those  are  some  of  the  arguments. 

There  is  nationally,  I  think,  a  strong  push  for  an  overall  national 
election  system,  but  the  arguments  against  it  you  will  hear  here  at 
length. 

Senator  Simpson.  Opponents  of  the  direct  election  system  also 
argue  that  the  direct  election  system  would  perhaps  permit  elec- 
tion of  a  sectionalist  President  who  won  big  in  one  State  or  section 
of  the  country  but  lost  in  closer  contests  everywhere  else.  What  do 
you  think  of  that  argument? 
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Mr.  Bingham,  think  there  is  something  to  that.  It  might  have 
been  the  case  in  the  last  election,  in  1976.  It  was  not,  actually,  but 
it  might  have  been.  I  think  the  compromise  that  I  am  proposing 
goes  a  good  way  to  meet  that,  because,  for  the  great  bulk  of  the 
electoral  votes,  it  would  preserve  the  State-by-State  voting  method. 
In  other  words,  all  but  102  votes  would  be  counted  just  as  they  are 
today.  It  would  be  this  additional  102  votes  that  would  be  calculat- 
ed on  the  basis  of  who  won  the  largest  number  of  votes  nationally. 

Senator  Simpson.  Thank  you,  Mr.  Chairman. 

Senator  Bayh.  I  might  just  ask  the  Congressman,  since  he  comes 
from  one  of  our  largest  States,  if  we  are  talking  about  the  possibil- 
ity of  sectionalism,  is  it  not  now  possible  for  a  candidate  to  wage  an 
effective  campaign  appealing  only  to  the  large  State  interests,  to- 
tally ignoring  the  part  of  the  country  where  our  distinguish  col- 
league from  Wyoming  comes,  or  the  South?  In  effect,  by  concen- 
trating just  on  those  large  electoral  vote  States,  he  could  carry  10 
or  11  of  them  and  totally  lose  the  rest  of  the  country  as  well  as  a 
large  percentage  of  the  popular  vote  and  be  a  minority  President 
under  the  present  system? 

Mr.  Bingham.  That  is  certainly  possible,  Senator,  and  again,  I 
would  say  I  think  the  compromise  that  I  have  proposed  which 
retains  some  of  the  best  of  both  elements  and  would  99  percent 
meet  that  danger. 

Senator  Bayh.  I  appreciate  your  being  here. 

Mr.  Bingham.  Thank  you  so  much  for  fitting  me  in. 

Senator  Bayh.  I  am  sorry  there  was  some  breakdown  in  commu- 
nication here.  We  have  tried  to  have  a  balance  on  one  side  of  those 
who  want  one  kind  of  witness  and  on  the  other  side  those  who 
want  others.  We  are  glad  that  you  are  right  there  in  the  middle. 
Thank  you  very  much. 

Mr.  Bingham.  Thank  you,  Senator. 

[The  prepared  statement  and  House  Joint  Resolution  223  submit- 
ted for  the  record  by  Mr.  Bingham  follow:] 

Prepared  Statement  by  Representative  Jonathan  B.  Bingham 

Mr.  Chairman,  thank  you  for  giving  me  the  opportunity  to  participate  in  your 
deliberations  on  electoral  reform,  a  subject  in  which  I  have  been  interested  for 
many  years  and  one  which  I  believe  is  of  potentially  critical  importance  to  the 
future  of  our  political  system. 

However,  I  do  not  want  to  take  your  time  today  to  rehash  the  various  problems 
with  our  present  electoral  system — they  are  well  known  and  have  been  amply 
documented.  Nor  did  I  ask  to  appear  before  you  in  order  to  testify  against  your 
proposal,  Mr.  Chairman,  for  a  shift  to  a  direct  election  system — I  myself  cosponsored 
this  proposal  in  the  House  during  the  last  session  of  Congress,  and  I  still  believe  this 
plan  has  much  to  recommend  it.  What  I  would  like  to  do  is  to  explain  quite  simply 
that  I  think  there  is  a  better  idea,  to  which  I  hope  your  subcommittee  and  the 
Senate  and  Congress  as  a  whole  will  give  careful  consideration.  It  is  an  idea  which 
not  only  has  substantial  merit  but  one  which  I  believe  also  has  the  ultimate 
advantage  of  being  politically  salable  within  the  Congress  and  the  state  legislatures. 

Political  acceptability  is  no  minor  consideration  where  constitutional  amendments 
are  concerned,  as  you  well  know,  Mr.  Chairman.  Despite  the  urgent — even  desper- 
ate— need  for  reform  to  eliminate  some  of  the  obvious  weaknesses  in  our  present 
electoral  system,  reform  plans  such  as  the  direct  election  proposal  have  for  years 
been  effectively  blocked  by  opposition  from  a  variety  of  sources.  The  forces  resisting 
dramatic  revisions  of  the  electoral  system  range  from  the  political  leadership  of 
many  of  the  smaller  and  more  homogeneous  states  to  organized  minorities  in  many 
larger  and  more  politically  heterogeneous  states.  These  groups  share  a  deep  suspi- 
cion of  the  uncertain  impact  on  their  political  fortunes  of  drastic  change  in  the 
present  electoral  procedures.  I  fear  that  this  opposition,  which  shows  no  signs  of 
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diminishing,  may  be  sufficient  to  frustrate  needed  reform  again  in  this  session  of 
Congress. 

Under  these  circumstances,  I  believe  it  is  time  for  us  to  consider  less  radical 
reforms  which  would  nevertheless  accomplish  the  basic  objective  of  remedying  the 
weaknesses  in  the  present  electoral  system.  And  I  believe  that  the  essential  needs 
are  met  by  the  reform  plan  put  forward  by  the  Twentieth  Century  Fund's  Task 
Force  on  Reform  of  the  Presidential  Election  Process,  a  proposed  which  I  have 
introduced  in  the  House  as  House  Joint  Resolution  223,  the  full  text  of  which  I  will 
submit  for  the  record. 

Let  me  briefly  explain  this  proposal  for  a  combined  national-electoral  system,  and 
why  I  believe  it  offers  a  more  feasible  and  politically  practicable  solution  than  other 
plans  which  have  been  considered  in  the  past. 

The  national-electoral  plan  would  retain  the  basic  principle  of  electoral  voting 
found  in  the  present  system.  It  would  also  retain  the  present  allocation  of  538 
electoral  votes  on  a  state-by-state  basis.  However,  it  would  in  addition  take  into 
account  the  national  popular  vote  total  by  awarding  an  extra  block  of  102  electoral 
votes  to  the  candidate  with  the  largest  total  of  popular  votes  on  a  nationwide  basis. 
This  "national"  block  of  votes  would  just  equsd  the  number  of  votes  now  allocated  to 
the  states  and  the  District  of  Columbia  as  the  near  equivalent  of  Senate  representa- 
tion—thus providing  a  counterbalance  to  the  weighting  of  the  present  electoraJ 
college  system  towards  the  states. 

This  proposal  would  also  change  certain  other  aspects  of  the  present  Electoral 
College  system.  It  would  replace  the  Electoral  College  itself  with  an  automatic 
allocation  of  electoral  votes  on  the  basis  of  state  and  national  vote  totals.  Also,  in 
the  event  that  no  candidate  obtained  a  majority  of  electoral  votes  on  the  basis  of  the 
national  election,  this  plan  would  provide  for  a  subsequent  runoff  in  place  of  the 
current  contingency  procedures  which  would  throw  the  election  into  the  House  of 
Representatives  in  this  event. 

Let  me  explain  why  I  believe  this  proposal  is  clearly  superior  to  the  present 
Electoral  College  system: 

It  virtually  assures  the  victory  of  the  candidate  with  the  most  popular  votes  (had 
this  system  been  in  effect,  there  would  have  been  no  exceptions  in  our  history  thus 
far); 

It  substantially  enhances  equality  among  voters  in  the  various  states; 

It  provides  for  a  far  more  representative  contingency  procedure  in  the  event  no 
candidate  wins  an  outright  victory;  and 

It  eliminates  the  problem  of  the  so-called  "faithless  elector"  who  does  not  vote  for 
the  candidate  chosen  by  the  voters  of  that  state  and  the  possibility  of  post-election 
deals  in  the  Electoral  College  which  could  reverse  the  electoral  result  of  the 
balloting. 

In  addition,  I  believe  that  this  proposal  offers  two  key  advantages  over  proposals 
for  direct  elections  which  would  help  attract  the  support  of  many  of  those  who  until 
now  have  resisted  revision  of  the  Electoral  College  system: 

It  preserves  a  prominent  role  for  the  federal  principle  in  the  presidential  election 
process,  which  is  considered  of  fundamental  importance  by  many  defenders  of  the 
present  system;  and 

It  discourages  a  proliferation  of  candidates  and  thus  supports  the  two-party 
system  by  requiring  that  any  candidate  win  at  least  in  one  state  in  order  to  receive 
any  electoral  votes  in  the  national  tally. 

I  personally  believe  that  the  greatest  weakness  of  the  direct  election  proposal  is 
the  incentive  it  could  provide  to  multiple  candidacies  by  individuals  attracted  by  the 
possibility  of  being  recorded  in  the  national  election  totals.  The  combined  vote 
achieved  by  such  candidates  could  well  ultimately  reach  a  level  sufficient  to  require 
frequent  runoff  elections.  By  contrast,  the  national-electoral  system  could  be  ex- 
pected to  result  in  a  runoff  only  very  rarely — certainly  no  more  frequently  than  has 
been  the  case  under  the  Electoral  College  system  as  it  now  exists,  which  is  only  once 
since  1800  (in  the  election  of  1824). 

Having  argued  the  merits  of  the  national  electoral  plan,  let  me  briefly  take  up  a 
couple  of  the  criticisms  that  might  be  made  of  this  plan  and  explain  why  I  do  not 
think  they  are  persuasive. 

Some  people  may  consider  this  proposal  as  unnecessarily  complicated  and  mecha- 
nistic for  such  a  basis  political  process  as  the  selection  of  the  President.  I  agree  that 
this  plan  does  not  have  the  neat  simplicity  of,  for  example,  the  direct  election 
proposal,  and  that  a  certain  amount  of  study  or  explanation  is  required  for  an 
understanding  of  its  workings  and  benefits.  However,  I  see  no  reason  why  simplicity 
should  be  the  determining  consideration.  Obviously  this  plan  cannot  be  as  simple  as 
one  based  on  a  single  concept  or  principle,  since  it  incorporates  a  number  of 


95 

principles  and  values  of  importance  in  our  political  system.  And,  as  part  of  a 
political  system  which  is  based  on  the  coordination  of  a  variety  of  elements,  it  is  far 
less  complex  than,  for  example,  the  distribution  of  constitutional  responsibilities 
and  functions  between  the  House  of  Representatives  and  the  Senate.  I  do  not  believe 
that  we  should  allow  ourselves  to  be  deterred  from  giving  serious  consideration  to 
this  proposal  by  its  superficial  complexity. 

It  can  also  be  argued  against  this  proposal  that  it  would  be  statistically  possible 
for  a  candidate  to  win  election  under  this  system  with  a  distinct  minority  of  the 
total  popular  vote.  For  example,  in  a  hj^wthetical  three-candidate  race  in  which  all 
three  candidates  were  almost  even  in  the  popular  vote  but  one  candidate  managed 
to  achieve  both  an  overall  plurality  and  victories  in  seven  or  eight  large  states  and 
a  few  middle-size  states,  that  candidate  could  obtain  enough  electoral  votes  to 
become  President  without  a  runoff,  while  gaining  only  marginally  more  than  33 
percent  of  the  total  vote.  I  grant  that  such  an  outcome  is  theoretically  possible 
under  this  system,  which  does  not  specify  a  minimum  percentage  as  does  the  direct 
election  proposal.  I  do  not,  however,  regard  such  a  situation  as  likely — in  fact,  there 
is  no  precedent  in  our  history  despite  many  close  Presidential  races  and  a  number 
involving  third  candidates.  And  if  there  were  such  a  close  multi-candidate  race,  by 
far  the  greatest  likelihood  is  that,  as  under  the  direct  election  proposal,  no  candi- 
date would  win  an  outright  victory  and  a  runoff  would  be  required.  But  should  the 
unlikely  contingency  arise  that  despite  the  closeness  of  the  contest  one  candidate 
was  able  to  capture  both  an  overall  plurality  and  a  sufficient  number  of  individual 
states  to  gain  an  absolute  majority  of  electoral  votes,  I  frankly  do  not  see  that  such 
an  outcome  would  be  inherently  less  fair  than  an  outcome  based  on  a  subsequent 
runoff  between  two  of  three  nearly-even  candidates.  So  I  would  hope  that  the 
discussion  of  this  proposal  would  not  be  allowed  to  be  sidetracked  by  what  amounts 
to  statistical  quibbling  based  on  extreme  and  unlikely  situations — particularly  when 
this  could  risk  leaving  intact  the  present  system  with  its  far  more  critical  and 
emergent  shortcomings. 

Mr.  Chairman,  I  thank  you  for  your  attention  and  for  giving  me  this  opportunity 
to  appear  today  on  this  important  subject.  I  would  be  happy  to  respond  to  any 
questions. 
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H.  J.  RES.  223 


Proposing  an  amendment  to  the  Constitution  of  the  United  States  to  modernize 
the  Presidential  electoral  system. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  26,  1979 
Mr.  Bingham  introduced  the  follo%ving  joint  resolution;  which  was  referred  to  the 

Committee  on  the  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United 
States  to  modernize  the  Presidential  electoral  system. 

1  Resolved  by  the  Senate  and  House  of  Representatives 

2  of  the    United   States   of  America  in   Congress  assembled 

3  (two-thirds  of  each  House  concurring  therein),  That  the  fol- 

4  lowing  article  is  proposed  as  an  amendment  to  the  Constitu- 

5  tion  of  the  United  States,  which  shall  be  valid  to  all  intents 

6  and  purposes  as  part  of  the  Constitution  when  ratified  by  the 

7  legislatures   of  three-fourths   of  the   several   States   within 

8  seven  years  from  the  date  of  its  submission  by  the  Congress: 
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2 

1  "Article  — 

2  "Section  1.  The  President  shall  be  elected  by  a  major- 

3  ity  of  all  electoral  votes  for  President,  and  the  Vice  President 

4  shall  be  elected  by  a  majority  of  all  electoral  votes  for  Vice 

5  President. 

6  "Sec.  2.  Each  State  shall  have  one  electoral  vote  for 

7  each  Member  of  the  House  of  Representatives,  and  one  elec- 

8  toral  vote  for  each  Senator.  The  District  of  Columbia  shall 

9  have  a  number  of  electoral  votes  equal  to  the  whole  number 

10  of  Senators  and  Representatives  to  which  it  would  be  entitled 

11  if  it  were  a  State.  These  votes  shall  be  automatically  allo- 

12  cated  by  State  to  the  candidates  for  President  and  Vice 

13  President  who  receive  the  most  popular  votes  for  each  office 

14  in  each  State. 

15  "In  addition,  there  shall  be  a  national  pool  of  electoral 

16  votes  which  shall  be  equivalent  to  the  number  of  Senators, 

17  including  an  additional  two  for  the  District  of  Columbia,  as  if 

18  it  were  a  State.  These  votes  shall  be  automatically  allocated 

19  to  the  candidates  for  President  and  for  Vice  President  who 

20  win  the  most  popular  votes  across  the  Nation  for  each  office. 

21  "Sec.  3.  In  the  event  that  no  candidate  receives  a  ma- 

22  jority  of  electoral  votes,  there  shall  be  a  second  election  be- 

23  tween  the  top  two  candidates  in  the  national  popular  vote,  to 

24  be  held  within  thirty  days  of  the  first  election  (or  such  greater 

25  time  as  Congress  may  by  law  determine).  The  vdnner  shall 
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1  be  the  candidate  who  receives  a  majority  of  electoral  votes  as 

2  specified. 

3  "Sec.  4.  Congress  shall  have  the  power  to  implement 

4  this  article  with  appropriate  legislation.". 

O 
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Senator  Bayh.  Our  next  witness  this  morning  is  Dr.  Jeane  Kirk- 
patrick,  professor  of  political  science,  Georgetown  University  in 
Washington,  D.C.  Dr.  Kirkpatrick,  it  is  good  to  have  you  with  us 
this  morning. 

TESTIMONY  OF  DR.  JEANE  KIRKPATRICK,  PROFESSOR  OF  PO- 
LITICAL SCIENCE,  GEORGETOWN  UNIVERSITY,  WASHINGTON, 
D.C. 

Dr.  Kirkpatrick.  Mr.  Chairman,  let  me  thank  you,  first  of  all, 
for  the  opportunity  to  appear  here  this  morning.  I  would  like  to 
make  some  simple  points.  First,  I  think  we  could  agree  that  the 
American  constitutional  system — of  which  the  electoral  college  is  a 
part — has  proved  a  viable  and  flexible  framework  for  government. 
I  think  we  can  stipulate  that. 

Second,  I  would  like  to  emphasize  that  the  constitutional  system 
is  complex,  as  the  electoral  college  is  complex,  because  it  seeks 
complex  goals — democracy  and  liberty,  responsiveness  to  majorities 
and  to  minorities,  national  government  and  Federal  Government. 

The  third  point  that  I  would  like  to  make  is  a  very  general  one. 
It  is  that  political  reforms,  based  on  the  very  best  motives  and 
intentions,  frequently  produce  unintended  consequences  which  are 
remote  from  the  desires  or  expectations  of  their  authors. 

As  a  student  and  a  graduate  student,  I  read  about  unanticipated 
consequences  in  Aristotle,  Burke  and  elsewhere,  but  I  did  not  think 
much  about  the  whole  subject  until  I  began  the  study,  in  detail,  the 
Democratic  Party's  reforms  beginning  in  1968.  I  then  spent  several 
years  stud3dng  the  whole  process  of  party  reform,  and  the  more  I 
studied  it,  the  more  I  became  impressed  by  the  gap  that  there  often 
is  between  the  motives  and  intentions  of  reforms  and  their  conse- 
quences. 

I  have  looked  in  some  detail  at  the  unanticipated  consequences  of 
some  recent  party  reforms.  I  believe  these  unexpected  and  unde- 
sired  consequences  of  party  reforms  have  been  a  principal  source  of 
the  decline  of  the  parties.  I  do  not  want  to  oversimplify.  I  think 
there  have  been  a  good  many  sources  of  the  decline  of  the  parties, 
but  one  major  source  of  party  deinstitutionalization  has  been  the 
desire,  for  example,  to  "open"  the  parties,  which  is  in  itself  an 
admirable  desire,  but  one  which  has  undermined  party  organiza- 
tion through  party  reform.  We  have  affected  the  aggregation  of 
interests  at  every  level  of  the  political  system.  We  have  created 
institutions  which  give  a  very  special  advantage  to  relatively  high 
income,  high  status,  well  educated  activists.  We  have  given  an 
advantage  to  ideological  extremists.  We  have  handicapped  the  rep- 
resentation of  farmers  and  trade  unionists.  We  have  widened  the 
gap  between  the  political  elite  and  the  masses. 

I  do  not  think  any  of  these  were  intended  consequences.  I  think 
the  Federal  Election  Campaign  Act  provides  some  additional  exam- 
ples of  the  unanticipated  consequences  of  very  well  motivated  re- 
forms. The  new  role  of  the  PAC's  in  campaign  finance,  are  another 
dramatic  example  of  an  unanticipated  consequence  of  a  well  moti- 
vated reform.  The  proliferation  of  primaries  is  perhaps  the  most 
dramatic  example  of  an  unanticipated  consequence  of  party  re- 
forms. 
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Now,  I  think  that  the  current  proposals  for  direct  election  have  a 
great  deal  in  common  with  the  major  political  reforms  of  the  last 
decade.  Again,  the  motives  are  admirable:  The  desire  is  to  make 
institutions  more  fair  and  more  orderly  and  a  more  perfect  embodi- 
ment of  popular  rule. 

I  believe  that  there  are  some  shortcomings  in  the  current  system. 
The  most  serious  of  these  is  the  possibility  that  a  candidate  who 
receives  the  majority  of  the  popular  vote  will  not,  in  fact,  receive  a 
majority  of  the  electoral  college  vote  and  be  elected.  The  other 
putative  defects  of  the  current  system  strike  me  as  being  more 
important  in  the  abstract  than  in  fact  and  not  sufficiently  impor- 
tant to  justify  reform  of  a  major  sort. 

I  am  especially  worried  about  the  proposal  that  we  choose  Presi- 
dents by  direct  national  election.  What  is  involved  in  this  proposal 
for  direct  election  is,  as  Sayers  and  Paris  emphasized,  a  debate  over 
how  we  aggregate  the  vote.  The  debate  is  not  over  whether  we 
should  elect  a  President  by  popular  vote  but  about  how  we  aggre- 
gate the  votes.  I  am  myself  convinced  that  if  you  change  the 
manner  of  aggregating  a  vote,  then  you  change  the  dynamics  of 
party  competition  in  the  United  States  and  I  do  not  think  we  can 
foresee  all  the  consequences  of  such  a  change  in  the  dynamics  of 
party  competition. 

One  of  them  that  I  think  is  foreseeable  is  an  effect  on  the 
representation  of  minorities.  Studies  of  the  operation  of  electoral 
competition  in  our  country  and  elsewhere  indicate  that  the  lower 
the  level  of  aggregation  the  more  important  are  the  votes  of  small 
groups,  and  as  I  say  in  my  prepared  statement,  it  is  clear  that  the 
Polish  vote  is  more  important  in  Milwaukee  than  it  is  in  Wiscon- 
sin, and  more  important  in  Wisconsin  than  it  is  in  the  Nation.  It  is 
clear  that  the  Jewish  and  Latin  votes  are  more  important  in  New 
York  than  they  would  be  if  that  State's  votes  were  aggregated  with 
all  others  in  the  nationwide  electorate. 

Senator  Bayh.  For  some  of  us  who  are  only  practical  and  sort  of 
casual  students  of  the  political  process,  could  you  just  tell  us  what 
you  mean  when  you  say  the  lower  the  degree  or  the  incidence  of 
aggregation  the  more  important  it  becomes.  I  did  not  rephrase  that 
specifically,  but  I  just  wondered  at  the  time  what  you  meant  by 
that  so  I  can  understand  what  you  are  saying  there. 

Dr.  KiRKPATRicK.  The  level  of  aggregation  relates  to  the  area  or 
the  unit  in  which  votes  are  counted. 

Senator  Bayh.  The  smaller  the  unit,  the  more  important  the 
minority  vote  becomes,  is  that  what  you  are  saying? 

Dr.  KiRKPATRiCK.  Yes.  As  long  £is  we  deal  with  units  down  to 
some  practical  level.  I  suppose  we  could  think  of  a  unit  of  one  or 
two  maybe,  where  that  would  not  be  the  case.  But  as  long  as  we 
deal  with  actual  political  units,  then  that  would  be  a  generalization 
that  would  hold. 

That  is  the  point  I  want  to  make  about  Poles  in  Milwaukee. 

Senator  Bayh.  Thank  you.  I  did  not  mean  to  interrupt.  I  just  was 
wondering. 

Dr.  KiRKPATRiCK.  Because  the  electoral  college  aggregates  votes 
at  the  level  of  the  States,  making  States  the  unit  where  somebody 
wins  and  somebody  loses — it  forces  the  candidates  who  desire  to 
carry  States  to  take  account  of  the  minorities  in  those  States.  Thus 
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the  Poles  are  more  important  to  carrying  Wisconsin  than  to  carry- 
ing the  Nation. 

Some  people,  like  Alexander  Bickel,  have  made  emphasis  on 
minorities  as  the  basis  of  an  argument,  that  defends  the  electoral 
college  should  be  maintained  because  it  over-represents  urban  mi- 
norities. 

I  do  not  believe  that  an  electoral  system  ought  to  systematically 
over-represent  any  minorities,  and  I  do  not  believe  the  electoral 
college  can  be  defended  on  the  basis  of  systematic  over-representa- 
tion of  any  minority. 

I  do  think,  however,  that  an  electoral  system  that  forces  or 
encourages  candidates  to  take  account  of  all  minorities  has  a  good 
deal  to  be  said  for  it  because  almost  all  of  us  are  members  of  some 
minority  or  another. 

I  believe  that  if  we  made  the  Nation  a  single  constituency  that 
this  would  very  dramatically  alter  the  basis  of  group  politics.  These 
are  predictions.  Nobody  knows  for  sure,  but  this  is  my  best  judg- 
ment. My  best  judgment  is  that  direct  election  would  increase  the 
likelihood  that  candidates  would  seek  to  construct  that  majority 
which  is  the  most  homogeneous.  That  most  homogeneous  majority 
is  variously  termed  the  "real  majority,"  "the  silent  majority," 
"middle  America,"  "forgotten  America."  It  has  a  number  of  readily 
identifiable  characteristics.  It  is  white.  Christian,  middle  class,  rela- 
tively conservative  in  its  views.  It  is  somewhat  like  most  of  us  in 
this  room,  as  a  matter  of  fact.  A  rational  campaign  strategy  under 
conditions  of  a  national  electorate — with  votes  aggregated  at  the 
national  level — would  probably  forego  the  support  of  controversial 
minorities.  It  would  take  account  of  the  size  and  the  homogeneity 
of  particular  support  groups,  and  the  compatibility  of  their  perspec- 
tives with  other  groups,  and  if  their  perspectives  were  very  contro- 
versial or  very  distinctive,  a  rational  campaign  strategy  would 
simply  scratch  them  off,  write  them  off,  forget  about  them. 

I  think  that  the  low-turnout,  low-status  minority  groups  would 
be  taken  less  account  of  in  a  national  constituency  than  they  are 
under  the  current  system. 

Now,  I  do  not  think  that  is  the  only  likely  negative  effect  of 
direct  elections.  Again,  nobody  knows  for  certain.  I  think  that 
States  and  State  parties  would  probably  be  adversely  affected  by 
the  adoption  of  direct  election.  They  are  already  very  weak,  obvi- 
ously, and  I  like  many  people,  I  feel  very  concerned  about  how 
weak  parties  have  become. 

I  think  if  we  want  to  strengthen  the  parties,  one  thing  we  can  do 
is  to  stop  doing  things  that  weaken  them,  and  one  thing  that  would 
weaken  them,  I  think,  is  going  direct  election  of  the  President, 
because  it  would  leave  the  state  parties  with  even  less  significant 
roles  than  they  now  have,  and  would,  I  believe,  make  it  even  more 
feasible  for  the  Presidential  candidates  and  their  national  cam- 
paign organizations  to  carry  out  campaigns. 

I  also  think  direct  election  would  probably  have  an  adverse  effect 
on  the  Federal  system,  because  States  would  no  longer  be  the 
action  units  of  Presidential  politics.  The  Presidency  is,  after  all, 
our  most  important  office,  and  if  States  and  State  parties  are  not 
relevant  to  it,  then  significant  political  processes  are  less  likely  to 
be  organized  around  them. 
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What  matters  about  rules  changes  like  this  is  that  human  beings 
organize  themselves  around  rules,  into  coalitions,  groups,  and  par- 
ties and  they  develop  loyalties.  Habits  of  interaction  are  broken 
ever5rtime  we  change  the  unit  of  aggregation,  or  the  rules  of  the 
game. 

This  is  all  by  way  of  saying  that  I  think  the  political  system  is, 
obviously,  a  system  made  up  of  interrelated,  interdependent  parts, 
and  if  you  change  one  of  those  in  a  significant  fashion,  there  will 
very  likely  be  important  effects  for  other  parts  of  the  system. 

The  moral  of  my  remarks  is  not  that  no  efforts  should  be  made 
to  correct  abuses  or  make  practices  conform  to  ideals  or  to  try  to 
foresee  difficulties. 

The  problem  with  most  of  the  reforms  in  the  last  decade  have 
arisen  because  an  inadequate  effort  has  been  made  to  calculate  the 
probable  side  effects  of  the  reforms.  I  do  not  think  that  the  current 
system  is  perfect,  and  I  assume  we  will  not  arrive  at  a  perfect 
system.  I  presume  that  perfect  solutions  and  perfect  institutions 
will  always  elude  us.  What  we  should  seek  is  that  system  which 
promises  to  work  best  and  have  the  fewest  pitfalls. 

I  believe,  as  I  indicated  before,  that  there  is  one  potential  danger 
in  the  current  system  which  might  lead  prudent  lawmakers  to  seek 
to  reform  it.  That  is  the  danger  that  a  candidate  who  receives  a 
majority  of  the  popular  vote  would  not,  in  fact,  then  receive  a 
majority  of  the  electoral  vote. 

Whether  or  not  that  risk  is  an  intolerable  one  that  a  prudent 
person  should  not  take  is  a  matter  of  judgment,  a  very  difficult 
matter  of  judgment.  It  is  a  matter  on  which  we  cannot  have  cer- 
tainty. The  fact  that  it  has  not  occurred  since  1888  means  that  it  is 
not  very  probable.  It  remains  a  possibility  but  not  a  probability. 
The  judgment  about  how  probable  it  is  and  how  important  it  would 
be,  is,  I  think,  a  very  hard  one. 

If  it  is  judged  an  intolerable  risk — and  I  do  not  think  anybody 
could  deny  that  it  is  a  significant  risk — if  it  is  judged  an  intolerable 
risk,  then  that  reform  should  be  preferred  which  would  correct 
danger  in  the  current  system  with  the  minimum  possible  side 
effects  on  the  other  parts  of  the  system. 

Along  with  Congressman  Bingham,  I  believe  that  the  20th  cen- 
tury fund  proposal  is  such  a  plan.  I  think  that  the  20th  century 
fund  proposal  goes  directly  to  the  heart  of  the  question  of  how  it 
might  be  possible  to  prevent  the  occurrence  of  a  minority  Presi- 
dent, and  does  this  in  a  way  which  would  leave  the  party  system 
and  the  Federal  system  intact. 

I  was  cochairperson — I  guess  that  word  is  out  now  because  it  is 
not  in  the  new  Oxford  dictionary — of  the  20th  century  fund  task 
force  which  developed  this  proposal.  I  brought  copies  today  for  all 
members  of  the  committee.  If  you  read  that  report,  you  will  see 
that  the  task  force  was  very  evenly  divided  between  people  who,  on 
balance,  thought  the  system  of  Presidential  election  was  too  dan- 
gerous in  the  fashion  as  it  now  exists,  and  people  who  thought  it 
was  too  dangerous  to  try  to  reform  it. 

After  weeks  and  months,  of  meetings,  and  a  lot  of  intensive 
debate,  we  concluded  unanimously  that  the  proposal  we  made  for  a 
national  bonus  plan  would  eliminate  the  principal  danger  of  the 
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present  system — which  everyone  thought  was  serious — with  mini- 
mum possible  adverse  side  effects. 

I  do  not  know  whether  prudent  lawmakers  should  leave  the 
system  as  it  is  or  whether  they  should  attempt  to  eliminate  the 
possibility  of  a  minority  President.  I  do  believe  that  it  would  be 
unfortunate  to  have  a  President  who  received  a  majority  of  the 
popular  vote,  not  be  elected  President.  That  would  be  a  serious 
event.  The  fact  that  we  survived  this  at  some  past  times  is  not 
necessarily  very  relevant,  because  our  institutions  are  under  a 
great  deal  more  attack  from  many  more  sources  today  than  in  the 
past.  We  probably  would  survive  it,  but  at  what  cost  we  do  not 
know.  I  therefore  recommend  the  20th  century  fund  plan  as  the 
prudent  way  of  avoiding  that  risk  should  that  risk  be  regarded  as 
intolerable.  Thank  you. 

Senator  Bayh.  Thank  you  very  much.  Dr.  Kirkpatrick.  We  appre- 
ciate your  assessment  of  the  competing  plans  for  changes  as  well  as 
your  assessment  of  the  system  as  it  now  operates.  May  I  ask  you 
sort  of  a  philosophical  question  because  it  is  one  with  which  at 
least  the  part  of  the  subcommittee  that  deals  with  constitutional 
amendments,  I  think,  is  continually  involved. 

What  standard  do  you  have  to  meet  before  you  amend  the  Con- 
stitution? I  mean,  it  is  a  different  standard  than  a  municipal 
ordinance  or  a  Federal  statute,  I  think  we  all  agree.  This  may  not 
sound  relevant,  but  bear  with  me  and  maybe  it  will  be.  Were  you  a 
supporter  of  the  equal  rights  amendment? 

Dr.  Kirkpatrick.  Senator  Bayh,  I  said  to  myself  as  I  drove  down 
here  this  morning  that  I  will  wager  that  you  ask  me  that  question. 
Yes,  I  am  a  supporter  of  the  equal  rights  amendment. 

Senator  Bayh.  How  about  the  26th  amendment  to  give  18-,  19-, 
20-year-olds  the  right  to  vote? 

Dr.  Kirkpatrick.  As  the  mother  of  three  18-,  19-,  and  20-year-old 
sons,  I  have  mixed  feelings  about  it.  But,  yes;  on  balance  I  supported 
that. 

Senator  Bayh.  How  about  the  25th  amendment  to  deal  with  the 
problems  of  disability  and  Vice  Presidential  succession? 

Dr.  Kirkpatrick.  Yes.  I  think  that  tidied  up  details. 

Senator  Bayh.  I  just  want  to  observe,  at  least  from  my  prospec- 
tive I  guess  I  am  as  prejudiced  with  the  idea  of  direct  election  as 
anybody  around  here,  maybe  to  the  place  that  I  am  overly  zealous 
in  presenting  the  arguments  for  it,  but  even  with  that  infectious 
attitude  of  support,  I  envision  this  amendment  as  some  of  those 
others,  based  on  the  predicate  that  the  country  has  been  working 
pretty  well,  by  and  large,  before  we  had  the  25th  amendment,  and 
yet  we  thought  it  was  important  to  take  out  an  insurance  policy 
against  this  problem. 

The  country  was  working  pretty  well  before  young  men  who 
were  dying  in  Vietnam  or  Europe  or  wherever  it  might  be  were 
given  the  right  to  vote,  and  all  those  arguments,  and  yet  we 
thought  that  equity  said  so. 

The  country  has  worked  pretty  well,  although  you  and  I  both  are 
aware  of  the  fact  that  women  are  not  yet  where  they  should  be, 
and  so  we  think  there  should  be  an  equal  rights  amendment. 

To  me,  I  do  not  think  the  world  is  going  to  come  to  an  end  if  we 
do  not  have  direct  popular  vote,  but  I  must  say  I  share  your 
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concern  as  I  anticipated  and  hear  it,  is  a  very  real  concern  of  what 
happens  if  we  have  a  minority  President  or — you  did  not  mention 
this,  but  I  suppose  you  would  be  equally  concerned  if  we  went  to 
the  House  of  Representatives  with  the  give  and  take  that  we  have 
seen  there. 

I  think  you  accurately  assessed  some  of  the  real  political  prob- 
lems, and  as  a  student  of  the  political  process,  I  guess  that  is  what 
we  expect  and  what  we  appreciate  from  a  witness  like  you. 

You  had  a  list  of  them.  I  would  emphasize  the  fact  that  there 
was  a  good  deal  of  concern  about  what  was  happening  to  the 
political  organizations  of  our  country  and  that  list  of  concerns 
there.  Advantages  to  articulate,  well-educated  activists,  handicaps 
for  farmers  and  trade  unionists,  the  wide  gap  between  the  party 
elite  and  the  rank  and  file — those  were  concerns  that  you  were 
observing  now  today  under  the  electoral  college  system  of  electing 
a  President. 

I  share  those  concerns,  but  I  must  say  I  cannot  see  how  direct 
popular  vote  can  be  attributed  to  those  real  concerns  we  have  now. 
They  exist  today.  I  guess  you  are  concerned  that  it  might  get 
worse.  I  apologize  for  the  monolog. 

Dr.  KiRKPATRiCK.  Perhaps  I  did  not  make  myself  clear.  I  do  not 
at  all  mean  to  suggest  that  direct  popular  vote  would  exacerbate 
those  problems.  What  I  meant  to  suggest  was  that  those  were 
negative  consequences  of  some  recent  party  reforms  which  were 
undertaken  with  very  good  intentions  to  achieve  quite  different 
ends,  and  though  they  achieve  some  of  the  ends  that  were  desired, 
they  also  have  produced  some  undesirable  as  well  as  undesired 
consequences.  I  mentioned  those  as  a  reminder  of  the  extent  to 
which  reforms  produce  undesirable  consequences. 

Senator  Bayh.  I  appreciate  that. 

Dr.  KiRKPATRiCK.  Remedies  produce  ills,  I  think. 

Senator  Bayh.  But  sometimes  they  save  the  patient. 

Dr.  KiRKPATRiCK.  That  is  right. 

Senator  Bayh.  I  do  not  suppose,  as  a  member  of  this  body,  that 
very  few  political  scientists  would  not  give  their  eyeteeth  to  be  able 
to  really  nail  down  what  is  happening  to  the  demise  of  the  faith  in 
party  structure  and  party  organizations  and  disenchantment  with 
the  process. 

It  seems  you  are  familiar  with  the  different  things  that  have 
happened.  Let  me  ask  you  as  a  student  of  the  political  system,  and 
let  me  just  tell  you  my  thoughts  and  ask  you  to  comment,  because 
we  are  here  to  get  your  thoughts  rather  than  mine.  When  you  have 
a  unit  for  counting  votes  and  there  are  significant  numbers  of 
citizens  in  that  unit  who  cast  their  votes  for  one  candidate,  and 
then  when  the  votes  are  counted,  they  find  that  their  votes  really 
are  counted  on  the  side  of  the  other  candidate,  would  that  not 
cause  a  certain  disenchantment  to  wonder  whether  their  participa- 
tion in  the  process  really  made  that  much  difference  or  not? 

Dr.  KiRKPATRiCK.  I  do  not  think  so,  because  the  right  to  vote  is 
not  the  right  to  win,  and  all  elections  have  winners  and  losers,  and 
everybody  understands  that.  Americans  understand  that  partly  be- 
cause they  start  electing  homeroom  captains  when  they  are  in 
kindergarten,  and  team  captains,  and  know  that  somebody  wins 
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and  somebody  loses.  Everytime  somebody  wins,  the  votes  of  the 
other  people,  in  some  sense,  do  not  count  toward  that  outcome. 

Senator  Bayh.  I  am  suggesting  in  seventh  grade  that  everybody 
that  votes  for  Suzie  gets  their  vote  counted  for  Suzie,  and  every- 
body that  votes  for  Johnny  gets  their  vote  counted  for  Johnny.  The 
fact  that  Johnny  gets  less  votes  than  Suzie,  that  is  why  Suzie  wins. 
And  that  is  not  the  case  under  the  electoral  college  system. 

Dr.  KiRKPATRiCK.  If  we  are  electing  a  student  council  and  Suzie 
got  elected  and  Johnny  did  not,  then  Suzie  then  goes  to  the  council. 
You  could  say  the  people  who  voted  for  Johnny  were  not  represent- 
ed. They  lost. 

There  is  always  a  level  at  which  votes  are  counted.  Votes  always 
have  to  be  counted.  Whether  we  count  votes  in  the  fifth  grade  or 
for  the  whole  school  or  whether  we  count  votes  for  the  State  or  the 
whole  Nation,  eventually  they  always  have  to  be  counted,  and  they 
always  result  in  winners  and  losers. 

I  was  at  an  international  conference  in  Lome,  Togo,  a  few  years 
ago,  by  the  way,  speaking  on  women  and  politics,  and  I  said, 
commenting  on  the  psychological  characteristics  of  women  who  run 
for  office,  that  to  run,  you  had  to  be  willing  to  lose.  Remember,  I 
said,  that  everjrtime  somebody  runs  in  an  election,  somebody  loses. 
The  mayor  of  a  Rumanian  city  was  sitting  down  in  the  audience 
just  in  front  of  me  and  he  laughed  uproariously  and  said,  "Yes, 
that  is  another  disadvantage  of  your  system."  He  had  a  good  sense 
of  humor  obviously. 

That  is  another  disadvantage  of  our  system.  Votes  always  have 
to  get  counted  someplace. 

Senator  Bayh.  Senator  Simpson? 

Senator  Simpson.  Thank  you,  Mr.  Chairman. 

It  seems  to  me.  Dr.  Kirkpatrick,  that  the  strongest  argument  of 
proponents  for  direct  election  is  that  the  electoral  system  permits 
election  of  a  "runner-up  candidate,"  one  who  has  received  fewer 
popular  votes  than  another  candidate  and  that  this  would  create  a 
major  crisis.  On  the  other  hand,  as  I  indicated  to  the  previous 
witness,  opponents  of  direct  election  have  pointed  out  that  the 
direct  election  system  would  possibly  permit  election  of  a  sectiona- 
list  President,  who  won  big  in  one  State  or  section  of  the  country 
but  lost  in  closer  contests  everywhere  else. 

My  question  is  how  would  you  compare,  specifically,  the  probabil- 
ity and  the  potential  damage  of  each  of  those  possibilities? 

Dr.  Kirkpatrick.  The  possibility  of  what  under  the  runoff 
system?  I  did  not  quite  understand. 

Senator  Simpson.  One  possibility  was  that  the  electoral  college 
system  permits  the  election  of  a  runner-up  President,  and  causes  a 
"constitutional  crisis,"  a  term  which  I  hear  used  a  great  deal,  but 
which  is  never  defined.  The  other  possibility  is  that  of  a  sectiona- 
list  President. 

Dr.  Kirkpatrick.  Well,  I  think  the  constitutional  crisis  that  is 
usually  referred  to  is  the  possibility,  that  the  electoral  college  will 
elect  a  runner-up.  Even  that  would  not  necessarily  produce  a  con- 
stitutional crisis. 

Nothing  produces  a  constitutional  crisis  in  the  abstract.  Whether 
it  would  produce  a  constitutional  crisis  would  depend  on  the  con- 
text, I  think.  This,  once  again,  is  very  hard  to  foresee.  I  do  not 
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believe  that  it  would  be  a  crisis  that  the  Nation  could  not  survive.  I 
think  that  such  an  event  might  further  reduce  the  confidence  in 
and  legitimacy  of  our  institutions.  I  think  the  majority  principle  is 
a  very  deeply  engrained  one  in  our  political  culture.  Violating  it 
would  be  serious.  I  do  not  discount  the  undesirability  or  the  poten- 
tial seriousness  of  a  situation  which  could  arise  under  the  electoral 
college.  But  we  know  that  such  an  occurrence  is  not  very  probable. 

The  problem  is  trying  to  estimate  how  probable  is  this.  Is  the 
risk  adequate  to  justify  tampering  with  the  system?  That  is  the 
judgment  that  has  to  be  made.  Certainly,  it  is  not  a  very  great  risk. 

Now,  on  the  question  of  a  sectional  President.  That  is,  I  think, 
one  of  the  disadvantages  of  the  direct  election.  If  I  had  to  choose 
between  leaving  the  system  as  it  is,  operating  through  the  electoral 
college,  and  going  to  direct  election,  I  have  no  conflict  about  this. 
My  own  view  is  that  the  prudent  course  is  to  stick  with  the  system 

as  it  is. 

Direct  election  entails  too  many  .risks.  The  electoral  college 
really  involves  only  one  risk  and  direct  election,  many  risks.  One  of 
those  risks  is,  I  think,  the  possibility  of  electing  a  President  who 
has  very  specialized  appeal.  Actually,  that  appeal  could  be  any 
very  specialized  appeal,  enabling  a  candidate  to  be  elected  with 
large  margins  in,  say,  the  South  and  Northeast  or  the  eastern  half 
of  the  United  States.  That  could  easily  occur. 

Another  possibility  is  that  you  could  elect  a  President  that  had 
very  specialized  appeal  of  some  other  kind,  not  regional,  but  let  us 
say  socioeconomic,  a  President  who  appealed  only,  let  us  say,  to 
white,  middleclass  fundamentalists  or  white,  middleclass  Chris- 
tians. In  other  words,  I  think  the  direct  election  opens  the  possibil- 
ity of  much  more  specialized  constituency  building.  A  lot  of  differ- 
ent kinds  of  people  live  in  all  States.  States  are  neutral  boundaries, 
and  in  order  to  win  States  you  have  to  have  the  support  of  a  lot  of 
different  kinds  of  people.  But  you  do  not  necessarily  have  to  have 
the  support  of  a  lot  of  different  kinds  of  people  to  build  a  majority 
in  a  national  constituency.  With  direct  election  there  is  a  risk  of 
electing  a  sectional  candidate. 

Senator  Simpson.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Bayh.  Dr.  Kirkpatrick,  you  mentioned  this  statement 
again,  the  homogeneous  groups.  In  your  opening  statement,  you 
talked  about  homogeneous  support  groups.  Here  again,  we  are 
comparing  what  we  have  now  to  what  some  of  us  think  would  be  a 
little  better. 

Can  you  name  for  us  three  States  where  the  homogeneous  sup- 
port group  of  white,  middle  class  Christians  does  not  constitute  a 
majority? 

Dr.  Kirkpatrick.  No;  in  every  State  then  you,  in  fact,  have 
white,  middle  class  majority.  But  there  are  political  divisions 
among  this  group.  It  is  not  just  a  question  of  there  being  white, 
middle  class  Christian  voters,  but  white,  middle  class  Christian 
conservatives;  white,  middle  class  Christian  liberals;  Catholic  work- 
ing men;  bluecollar  workers,  farmers  and  so  forth. 

The  point  is,  I  think,  that  there  are  a  good  many  States  in  which, 
when  you  add  socioeconomic  divisions  to  religious  divisions-fortu- 
nately,  we  have  got  crosscutting  cleavages  in  this  country — to  polit- 
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ical  affiliation,  party  identification  to  socioeconomic  identifications, 
candidates  are  forced  into  heterogeneous  combinations. 

If  we  look  at  the  kind  of  majorities  with  which  candidates  who 
win  most  of  our  States  win,  we  will  fmd  that  they  are  ethnically 
heterogeneous  aggregates. 

Senator  Bayh.  I  concur,  but  I  just  do  not  see  how  that  changes  in 
the  popular  vote.  I  mean,  if  there  is  any  better  example  than  my 
State,  I  do  not  know  where  it  is.  I  have  a  city  in  the  north  of  about 
65  to  75  percent  black  voters.  In  the  south,  I  had,  at  one  time,  the 
largest  membership  in  the  Ku  Klux  Klan,  and  we  have  some  very, 
very  conservative  people  and  we  have  some  very,  very  liberal 
people.  We  are  third  in  hog  production,  and  corn  and  soybean 
production,  and  we  are  first  in  the  production  of  automobile  parts 
and  second  in  steel  production.  I  mean,  we  have  got  a  real  mixture. 
I  do  not  see  how  anybody  can  be  elected  in  a  direct  popular  vote, 
which  is  the  only  thing  we  have  in  Indiana,  without  putting  togeth- 
er the  bits  and  pieces  of  a  constituency.  You  just  cannot  say  you 
are  going  to  ignore  any  group. 

How  is  that  going  to  be  different  if  I  am  running  for  President, 
God  forbid? 

Dr.  KiRKPATRiCK.  I  think  what  would  happen  is  that  the  cam- 
paign strategies  are  likely  to  be  changed.  This  is  where  I  think 
unanticipated  consequences  of  institutional  change  get  important 
and  very  complicated  to  try  to  foresee.  When  you  change  a  rule, 
you  change  the  way  people  calculate  their  advantages  and  their 
strategies. 

May  I  just  say  that  John  Sears,  to  choose  a  name  at  random, 
happened  to  be  on  the  20th  Century  Fund  Task  Force,  and  Sears 
asserted,  when  asked,  that  had  direct  election  of  President  been  the 
rule  at  the  time  he  was  managing  Governor  Reagan's  last  cam- 
paign, he  would  have  recommended  that  he  simply  bypass  the 
party  primaries. 

Now,  why?  Because  he  would  have  thought  that  the  advantages 
of  simply  entering  the  election  directly  were  greater  because  of  the 
runoff  provisions  and  the  possibility  of  losing  in  the  primary  con- 
tests. That  he  would  have  recommended  that. 

Now,  I  do  not  know  whether  he  would  have  been  right  or  not.  I 
mention  it  as  an  example  of  the  difference  in  the  way  people  will 
calculate  their  campaigns.  I  really  believe  that  campaign  strategies 
will  change  if  we  have  direct  election. 

Senator  Bayh.  Let  me  just  ask  you.  You  and  I  are  putting 
together  the  Reagan  campaign,  and  we  abandon  the  party  primar- 
ies in  a  direct  popular  vote  system,  would  we  not — Doug  Bailey,  of 
course,  is  going  to  be  with  us,  and  if  I  recall,  he  testified  the  last 
time  and  wsis  a  strong  supporter  of  the  direct  popular  vote  system. 
He  has  had  a  chance  to  see  how  the  system  works. 

It  seems  to  me  that  one  of  the  real  reasons  that  we  have  political 
parties  would  belie  the  wisdom  of  Mr.  Sears'  judgment  on  that. 
That  is,  we  have  political  parties  because — and  we  have  had  a 
minimum  of  proliferation — because  the  idea  is  to  win.  If  Reagan 
gets  involved,  it  guarantees  that  Ford  is  going  to  lose,  not  that 
Reagan  is  going  to  win,  and  who  is  left?  A  fellow  by  the  name  of 
Carter.  Would  we  have  made  that  assessment  really? 
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Let  me  ask  you  a  different  question.  Suppose  you  are  running  for 
President,  and  you  got  in  the  back  corner  with  Doug  Bailey,  and 
you  had  all  the  money  you  could  get,  where  would  you  emphasize 
your  fire?  Name  me  10  cities  you  would  concentrate  in,  or  5.  Where 
would  you  go? 

Dr.  KiRKPATRiCK.  Under  the  current  system? 

Senator  Bayh.  Yes;  the  current  system. 

Dr.  KiRKPATRiCK.  Let  me  say  that  I  was  active  in  Hubert  Hum- 
phrey's campaigns.  I  was  his  polling  adviser  in  1968  and  at  other 
times.  So  I  have  thought  about  this  question.  The  first  thing  I 
would  do  is  get  some  good  polls.  Senator.  Then  I  would  study  the 
composition  of  opinion  and  party  identification  and  past  voting 
habits,  and  map  my  strategy.  I  would  not  simply,  automatically 
take  off  for  New  York  or  Houston.  I  would  want  to  do  a  much  more 
detailed  analysis  of  voting  than  that,  of  partisanship  and  issues. 
And  I  would  want  to  identify  my  vulnerabilities. 

One  of  the  reasons  I  worry  about  the  impact  of  direct  election  on 
parties  is  because  of  the  French  Presidential  system  and  the  way 
that  has  worked  out.  In  France,  they  have  a  first  ballot  which 
serves  as  a  "primary." 

Senator  Bayh.  It  is  not  necessary  but  for  those  who  are  not 
familiar,  let  me  just,  for  the  record,  remind  those  who  may  read  it 
that  the  French  system  requires  a  majority,  and  the  proposal 
before  us  requires  40  percent  for  obvious  reasons. 

Dr.  KiRKPATRiCK.  The  French  system  requires  that  the  candidate 
get  50  percent  on  the  first  ballot  or  else  there  is  a  runoff  between 
the  top  two.  But  there  is  a  tendency  on  that  first  ballot  for  it  to  be 
regarded  as  a  primary.  They  have  even  come  to  call  it  a  "primary." 
They  have  adopted  the  American  word.  I  think  that  is  what  John 
Sears  is  talking  about,  and  why  his  potential  advice  to  Reagan 
would  have  been  to  skip  the  other  primaries  and  use  the  first 
ballot  as  a  primary,  which  is  the  pattern  that  has,  in  fact,  devel- 
oped in  the  French  system. 

So  I  do  not  think  that  we  can  know  for  sure.  That  is  part  of  the 
problem.  We  will  not  know  for  sure. 

Senator  Bayh.  You  have  been  very  kind.  I  appreciate  it.  I  might 
just  say  that  it  was  interesting.  We  had  Hubert  Humphrey  in  one 
seat  and  Bob  Dole  next  to  him  in  another.  In  answer,  really,  to  a 
similar  question,  they  came  back  with  a  strategy  that  sort  of  was 
like  the  old  farmer  that  says  you  pick  berries  where  the  berries 
are.  They  did  go,  and  their  campaigns  were  concentrated  very 
heavily,  as  Mr.  Bailey  would  point  out,  in  the  large  metropolitan 
States  under  the  present  system. 

Thank  you  very  much. 

[The  prepared  statement  of  Dr.  Kirkpatrick  follows:] 

Prepared  Statement  of  Dr.  Jeane  J.  Kirkpatrick  ' 

I  desire  to  make  five  points  concerning  the  reform  of  the  electoral  college  in  my 
remarks  this  morning: 

First,  that  the  American  constitutional  system,  of  which  the  electoral  college  is  a 
part,  has  proved  a  viable  and  flexible  framework  for  government  for  nearly  two 
hundred  years. 


'  Dr.  Kirkpatrick  is  the  Thomas  and  Dorothy  Leavey  University  Professor  of  the  Foundations 
of  American  Freedom  at  Georgetown  University,  Washington,  D.C. 
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Second,  that  the  constitutional  system  is  complex  because  it  desires  to  achieve 
complex  goals:  democracy  and  liberty,  responsiveness  to  majorities  and  minorities. 

Third,  that  political  reforms  based  on  the  best  of  motives  and  intentions  frequent- 
ly produce  unintended  consequences  remote  from  the  desires  and  expectations  of 

their  authors.  .  i  r 

Fourth,  that  direct  election  of  the  president  promises  to  be  just  such  a  retorm, 
and  would  likely  have  very  negative  consequences:  (a)  for  the  responsiveness  of 
government  to  minorities;  (b)  for  the  federal  system;  and  (c)  for  the  parties  and  the 

party  system.  .        j         x. 

Fifth,  that,  if  the  possibility  that  the  current  system  will  sometmie  deny  the 
presidency  to  the  candidate  who  wins  the  popular  vote  is  judged  an  intolerable  risk, 
then  that  reform  should  be  preferred  which  will  eliminate  the  specific  risk  with  the 
least  disturbance  to  other  elements  of  the  constitutional  system.  The  Twentieth 
Century  Fund's  "national  bonus  proposal"  constitutes  such  a  prudent  approach  and 
should  therefore  be  preferred  to  other  more  sweeping  proposals  for  reform. 

First,  I  think  that  we  can  simply  stipulate  the  first  point.  Both  the  viability  and 
flexibility  of  the  American  constitutional  system  is  demonstrated  by  its  survival, 
through  two  centuries  of  unprecedented  social,  economic  and  demographic  change. 
Lest  such  adaptability  and  stability  be  taken  for  granted  it  should  be  recalled  that 
the  U.S.  is  the  world's  oldest  democratic  government. 

Second,  the  American  constitutional  system  is  complex  because  it  seeks  complex 
goals.  The  architects  of  the  American  Constitutional  system  sought  popular  control 
and  individual  liberty,  decision  making  by  majorities  and  responsiveness  to  minor- 
ities, government  that  could  act  decisively  when  necessary  and  government  that 
would  not  act  precipitously  and  imprudently.  Superficially  conflicting  values  are 
interwoven  in  a  complex  interdependent  whole  in  which  powers  are  separated 
horizontally  into  legislative,  executive,  judiciary  branches  and  vertically  into  a 
federal  system.  Everyone  here  knows  this,  but  not  everyone  understands  the  rela- 
tion of  the  electoral  college  to  the  system. 

My  third  point  concerns  the  extent  to  which  political  reforms  focusing  on  a 
particular  ill  fail  to  take  into  account  the  interactions  of  the  system  and  adopt 
remedies  that  create  new  and  serious  ills.  Between  the  good  motives  of  the  reformer 
and  the  consequence  of  his  reforms  there  lies  ample  room  for  surprise  and  error.  I 
have  been  especially  interested  in  the  unintended  consequences  of  recent  reforms  in 
the  party  system.  And  I  have  argued  elsewhere  at  some  length  that  though  the 
decline  of  parties  has  various  sources — cultural,  social,  technological,  demographic, 
political,  and  legal— but  the  most  important  sources  of  party  decomposition  are  the 
decisions  taken  by  persons  attempting  to  reform  the  parties.  Although  a  few  of 
these  efforts  at  party  reform  have  aimed  to  weaken  one  or  both  parties,  others 
undertaken  to  perfect  the  political  process  have  had  the  unintended  effect  of  hasten- 
ing party  deinstitutionalization.  Again  and  again  reforms  undertaken  by  party 
leaders  and  legislators  have  hampered  the  capacity  of  the  parties  to  carry  out  their 
historical  tasl^  and  have  encouraged  the  development  of  alternative  institutions 
which  perform  some  activities  of  political  parties  but  are  less  effective  than  parties 
as  instruments  of  recruitment,  representation,  and  accountability.  Let  me  cite  a  few 
examples  of  unintended  consequences. 

Presumably,  the  McGovern-Fraser  Commission  did  not  intend  to  give  a  special 
advantage  to  articulate,  well-educated  activists  or  to  handicap  farmers  and  trade 
unionists  or  to  widen  the  gap  between  the  views  and  values  of  the  party  elite  and 
the  rank  and  file  with  their  reforms.  It  also  seems  unlikely  that  they  desired  to 
facilitate  the  nomination  of  complete  outsiders  such  as  Wallace  or  Carter  (as  op- 
posed to  relative  outsiders  like  McGovem)  nor  to  stimulate  the  proliferation  of 
primaries  nor  the  rise  of  candidate  organizations,  yet  their  reforms  accomplished  all 
of  these.  The  authors  of  the  Federal  Campaign  Act  intended  presumably  to  reduce 
the  dependence  of  candidates  on  fat  cats,  vested  interests,  and  big  business,  not  to 
deprive  parties  of  a  major  function  nor  encourage  the  proliferation  of  PACs  or 
candidates.  Presumably,  they  did  not  intend  to  emancipate  presidential  nominees 
from  the  need  to  take  account  of  a  wide  range  of  party  and  pressure  groups,  nor  to 
reduce  the  political  influence  of  Jews  and  labor,  yet  their  reforms  contributed  to 
just  such  developments. 

Fourth,  the  direct  election  of  the  president  has  much  in  common  with  other 
political  reforms  of  the  last  decade.  Presumably  its  authors  desire  to  make  political 
institutions  more  fair,  more  orderly,  and  more  perfect  embodiments  of  direct  popu- 
lar rule.  They  desire  also  to  eliminate  the  defects  of  the  current  system.  'The 
electorial  college  is  conceived  by  the  proponents  of  its  abolition  as  an  offense  against 
the  principle  of  one  man,  one  vote,  since,  given  certain  assumptions  and  circum- 
stances, some  voters  have  more  influence  than  others  on  the  election  of  a  President. 
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(One  widely  cited  analysis  concludes  that  a  New  York  voter  has  3.312  times  the 
influence  of  one  in  the  District  of  Columbia.)  Its  indirect  procedures  are  said  to  be 
cumbersome  and  an  affront  to  popular  rule.  The  unit  rule  is  said  to  deprive 
minorities  of  an  opportunity  to  aggregate  their  strength  and  influence  outcomes. 
Scenarios  are  offered  in  which  faithless  electors  and  improbable  voting  patterns 
result  in  the  selection  by  the  electoral  college  of  a  President  who  has  lost  the 
popular  vote  (an  event  which  has  not  in  fact  occurred  since  1888).  To  achieve  their 
ends  and  eliminate  the  pitfalls  they  propose  to  alter  the  mannner  in  which  votes 
are  aggregated,  for  as  Sayre  and  Parris  emphasized  in  their  Brookings  study,  the 
debate  over  the  electoral  college  is  not  a  debate  over  whether  the  President  should 
be  elected  by  the  popular  vote  of  the  American  people.  The  present  system  and  all 
the  seriously  considered  alternatives  have  long  rested  on  a  popular  vote.  Rather,  the 
debate  is  over  how  the  popular  vote  should  be  aggregated:  whether  by  state  subdivi- 
sion (as  in  the  district  plan),  or  by  state  (as  in  the  existing  electoral  college  system 
and  in  the  automatic  plan),  or  by  the  nation  as  a  whole  (as  in  the  direct  vote  plan). 

But  the  method  of  aggregating  votes  can  have  many  effects  on  the  structure  of 
competition  and  aggregating  votes  in  one  national  consitituency  would  have  major 
consequences  for  the  structure  and  dynamics  of  American  politics  and  for  the 
parties  through  which  they  are  conducted.  It  would  have  consequences  for  the  role 
of  minorities  in  politics.  The  smaller  the  electoral  unit,  the  more  important  are  all 
the  people  and  groups  which  compose  it.  The  Polish  vote  is  more  important  in 
Milwaukee  than  in  Wisconsin,  and  more  importnat  in  Wisconsin  than  in  the  nation. 
Black,  Jewish,  and  Latin  votes  in  New  York  are  much  more  important  now  than 
they  would  be  if  the  state's  votes  were  aggregated  with  those  of  a  nationwide 
electorate.  As  Bickel  and  some  others  have  argued,  the  electoral  college  magnifies 
the  importance  of  votes  of  minorities  and  urban  dwellers  because  they  are  oftern 
relatively  homogeneous  groups  in  highly  competitive  states  where  every  bloc  has 
the  chance  to  swinging  the  election.  More  important,  however,  is  the  fact  that  the 
electoral  college  forces  politicans  to  take  account  of  all  minorities— urban,  rural, 
ethnic,  religious.  So  do  mixed,  federally  based  nominating  systems  such  as  now 

exist. 

Large  electoral  units,  to  the  contrary  ,  encourage  candidates  to  concentrate  on 
majorities.  Bickel  was  correct  in  asserting  that  under  conditions  of  group  politics, 
"Majorities  do  not  arise  spontaneously  and  they  are  not  found.  They  must  be 
constructed  and  then  maintained.  They  are  conglomerates  of  minorities,  each  of 
which  must  have  its  share  of  power." 

Making  the  nation  a  single  constituency  would  dramatically  alter  the  bases  ot 
group  politics.  The  national  majority  most  readily  assembled  is  that  racially,  ideo- 
logically homogeneous  collectivity  variously  termed  the  "real  majority,"  "the  silent 
majority,"  "middle  America,"  the  "forgotten  Americans."  This  majority  has  a 
number  of  readily  identifiable  characteristics:  it  is  white,  christian,  middle  class, 
and  relatively  conservative  in  its  views.  The  power  of  this  "natural"  majority  is 
enhanced  in  a  national  electorate.  A  rational  campaign  strategy  for  a  national 
electorate  would  probably  eschew  the  support  of  controversial  minorites.  It  would 
take  account  of  the  size  and  homogeneity  of  potential  support  groups  (say  Jews, 
blacks.  Mormons)  and  the  compatibility  of  their  perspectives  with  those  of  other 
groups  needed  to  compose  a  majority.  As  the  late  V.  O.  Key  emphasized,  there  is  a 
"broad  tendency"  for  candidates  to  pay  less  attention  to  those  elements  of  the 
populations  which  cannot  contribute  significantly  to  their  victory  and  for  parties  to 
mold  themselves  in  the  image  of  those  parts  of  the  consititutency  that  contribute 
most  to  their  strength.  Candidates  and  parties  operating  in  a  national  electorate 
could  therefore  reasonably  be  expected  to  take  most  account  of  large  collectivities 
with  noncontroversial  demands  and  less  account  of  minorities  such  as  blacks,  wel- 
fare recipients,  Chicanos,  or  native  Americans.  The  small  size  and  controversial 
demands  of  such  minorities  would  offset  their  homogeneity  in  realistic  calculations 
of  their  potential  contribution  to  a  majority  coalition.  Low  turnout,  minority  status, 
and  special  needs  might  well  make  black  support,  for  example,  too  costly  for  a 
presidential  candidate. 

Diminishing  concern  for  minorities  of  all  kinds  is  only  one  of  the  many  probably 
unintended  byproducts  of  abolishing  the  electoral  college.  States  and  state  parties 
would  almost  surely  be  further  weakened  as  state  boundaries  lost  their  relevance  to 
outcomes;  minor  parties  would  be  encouraged  by  the  possibility  of  aggregating 
strength  on  a  nationwide  basis;  and  the  parties  would  become  even  less  relevant  to 
the  nominating  process.  Indeed  it  seems  probable  that  the  states,  confronted  with 
the  myriad  of  federal  rules  that  would  inevitably  accompany  direct  national  election 
of  the  President,  would  simply  separate  the  election  of  the  President  from  state  and 
local  elections.  This  in  turn  would  further  personalize  presidential  politics. 
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Because  political  systems  consist  of  interrelated,  interdependent  parts,  and  be- 
cause the  resulting  equilibrium  of  cultural,  social  and  political  factors  is  complex, 
the  consequences  of  any  reform  are  never  entirely  clear.  But  it  seems  probable  that 
the  future  of  the  parties  and  the  political  system— including  their  federal  structure, 
their  organization,  and  the  size  and  stability  of  their  mass  base— will  depend  in 
significant  degree  on  the  extent  to  which  they  are  permitted  to  function  in  habitual 
ways,  as  voluntary  intermediate  institutions,  or  are  forced  by  the  politics  of  abstract 
principles  or  short-range  advantage  to  accept  constraints  with  unknown  conse- 
quences. 

The  moral  of  these  remarks  is  not  that  no  effort  should  be  made  to  correct  abuses 
or  to  make  practices  conform  to  ideals.  It  is  that  reforms  have  unintended  and 
cumulative  effects  which  may  be  as  remote  from  their  authors'  purposes  as  they  are 
damaging  to  institutions.  The  problem  with  the  reforms  undertaken  in  the  past 
decade  or  so  is  not  only  that  their  price  has  been  high.  It  is  that  the  full  price  has 
never  been  calculated.  Inadequate  consideration  has  been  given  to  their  context,  to 
the  suitability  of  proposed  means  to  desired  ends,  to  the  claims  of  competing  values, 
to  available  alternatives,  and  to  the  probable  impact  of  the  recommended  measures 
on  all  parts  of  the  parties  and  the  political  system.  This  brings  me  to  my  fifth  and 
final  point. 

Fifth,  perfect  solutions,  and  perfect  institutions  will  always  elude  us.  And  imper- 
fect ones  will  pose  problems  and  risks.  Only  one  imperfection  of  the  existing  system 
seems  to  me  sufficiently  serious  as  to  tempt  prudent  lawmakers  to  amend  it:  that  is 
the  possibility  that  a  candidate  who  wins  the  popular  vote  might  not  win  the 
electoral  vote.  That  this  is  a  possibility  rather  than  a  probability  is  demonstrated  by 
the  fact  that  it  has  not  occurred  in  this  century.  However,  few  would  deny  that  its 
occurrence  would  be  upsetting  and  damaging  in  a  period  when  our  institutions 
already  suffer  declining  confidence. 

Should  this  be  deemed  too  great  a  risk  to  bear,  the  Congress  has  before  it  a 
proposal  for  reform  which  would  make  such  an  occurrence  virtually  impossible. 
That  proposal,  drafted  by  a  commission  organized  by  the  Twentieth  Century  Fund 
deserves  the  careful  attention  of  all  those  convinced  of  the  necessity  of  reform  of  the 
present  system. 

The  main  provision  of  this  "national  bonus"  plan  calls  for  adding  a  national  pool 
of  electoral  votes  to  the  existing  state  pool  of  electoral  votes.  This  national  pool 
would  consist  of  two  electoral  votes  for  each  state  (plus  the  District  of  Columbia), 
which  would  be  awarded  on  a  winner-take-all  basis  to  the  candidate  with  the  most 
popular  votes  nationwide.  The  state  and  national  p>ools  of  electoral  votes  would  then 
be  added  together,  and  the  candidate  with  the  majority  of  electoral  votes  would  be 
elected  to  the  presidency.  The  national  bonus  virtually  eliminates  the  possibility  of 
defeat  for  the  winner  of  the  most  popular  votes,  while  preserving  the  institutional 
framework  and  grounds  of  the  two-party  system  and  of  federalism.  It  is,  I  believe, 
the  remedy  least  likely  to  produce  new  ills. 

Senator  Bayh.  The  next  witness  this  morning  is  Doug  Bailey,  the 
president  of  Bailey-Deardourff  and  Associates,  Wsishington,  D.C. 
Mr.  Bailey,  we  appreciate  your  being  back  with  us. 

TESTIMONY  OF  DOUG  BAILEY,  PRESIDENT,  BAILEY- 
DEARDOURFF  AND  ASSOCIATES,  INC.,  WASHINGTON,  D.C. 

Mr.  Bailey.  Mr.  Chairman,  I  am  Doug  Bailey  of  Bailey-Dear- 
dourff and  Associates,  a  Republican  political  consulting  and  adver- 
tising firm  for  the  past  13  years. 

In  August  of  1977,  I  testified  before  this  committee  in  favor  of 
direct  election  of  the  President.  At  that  time,  I  cited  our  firm's 
experience  in  the  1976  general  election  campaign  of  President  Ford 
and  indicated  a  number  of  severe  limitations  on  true  democracy 
which  practical  politics  makes  necessary  under  the  electoral  college 
system. 

Without  repeating  that  testimony  today,  I  would  like  to  draw  the 
committee's  attention  to  it.  I  read  it  over  yesterday,  and  it  still 
makes  sense  to  me. 
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I  would  like  today  to  focus  on  three  arguments  against  direct 
election  which  have  been  made,  and  I  am  sure  will  be  made  before 
this  committee  again. 

The  first  contention  is  that  the  electoral  college  and  the  two- 
party  system  are  inseparable,  and  that  somehow  direct  election 
will  encourage  a  multiplicity  of  parties.  Frankly,  I  believe  that 
view  is  nonsense. 

If  anything,  the  opposite  is  true.  The  opportunity  provided  by  the 
current  electoral  college  for  regional  third-party  mischief  designed 
to  throw  the  election  into  the  House  of  Representatives  is,  I  be- 
lieve, a  genuine  potential  threat  to  the  two-party  system.  Every 
other  election  in  this  country  is  a  direct  election,  and  yet  with 
almost  no  exceptions,  we  have  not  seen  the  emergence  at  the  State 
and  local  level  of  third  parties  of  any  significant  impact  whatso- 
ever. 

I  see  no  relationship  between  the  electoral  college  and  the  two- 
party  system  other  than  the  fact  that  they  have  coincidentally  co- 
existed for  a  long  time.  Some  say  you  cannot  change  one  without 
endangering  the  other.  I  suspect  the  same  argument  was  made 
against  the  amendments  for  direct  election  of  U.S.  Senators  and 
women's  suffrage.  The  bath  water  has  been  changed  many  times 
but  the  baby  still  thrives. 

A  second  false  argument,  false  in  my  judgment,  against  direct 
election  is  that  it  will  somehow  weaken  the  parties,  theoretically 
by  giving  added  impetus  to  media  and  personality  campaigns  at  the 
expense  of  party  organization. 

Perhaps  this  is  one  area  where  schooling  in  practical  politics 
produces  a  wholly  different  answer  than  the  wisdom  of  political 
philosophers. 

I  believe  that  direct  election  would  force  both  parties  to  be  truly 
national  in  their  scope  and  national  in  their  precinct  organization 
in  the  interest  of  survival.  To  understand  this,  you  have  to  under- 
stand the  practical  decisions  Presidential  campaigns  of  both  parties 
make  under  the  electoral  college. 

If  you  know  you  are  going  to  lose  a  State,  you  ignore  it,  because 
it  simply  does  not  matter  how  big  or  small  a  losing  vote  you  get. 

If  you  know  you  are  going  to  win  a  State,  you  ignore  it,  because 
it  simply  does  not  matter  how  big  or  small  a  winning  margin  you 

get- 
In  direct  election,  every  vote  counts.  Every  member  of  this  com- 
mittee got  here  the  same  way — via  a  direct  election  in  which  you 
tried  to  swell  your  margin  in  strong  areas  and  cut  your  losses  in 
weak  areas.  Not  all  campaigns  achieve  it  but  surely  your  ideal  goal 
was  good  organization  everywhere. 

In  a  direct  election  for  President,  the  same  goals  would  apply. 
You  would  write  nothing  off.  You  would  try  to  canvass  carefully  in 
weak  areas  to  turn  out  your  vote  and  cut  the  losses,  and  you  would 
try  to  hype  turnout  generally  in  strong  areas  to  swell  your  margin. 
Both  efforts  require  people  organization,  and  almost  everywhere 
that  would  be  party  organization,  and  I  believe  local  party  organi- 
zation. 

And  speaking  only  for  my  party,  under  the  direct  election  we 
could  no  longer  so  cavalierly  ignore  party  organization  in  areas  of 
traditional  Republican  weakness.  We  know  we  cannot  elect  many 
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Republican  legislators  in  Massachusetts  so  we  do  not  try;  and  we 
know  we  are  not  going  to  win  its  electoral  votes  for  President  so 
the  absence  of  effective  party  organization  really  does  not  matter. 
But  under  direct  election,  every  Massachusetts  vote  would  count 
and  so  it  would  be  in  our  interest  to  run  legislative  candidates  even 
though  they  lost  in  order  to  build  the  party  grassroots  organization 
for  canvass  and  turnout  efforts  in  the  Presidential  year. 

The  same  result  would  happen  in  our  States  of  strength,  which 
are  equally  ignored  by  Presidential  campaigns  under  the  electoral 
college.  When  the  size  of  the  margin  matters,  we  would  emphasize 
grassroots  turnout  organization,  strengthen  the  party,  and  in  the 
course  of  doing  so,  by  the  way,  swell  national  voting  at  the  same 

time. 

The  most  bewildering,  and  personally  disheartening,  argument  of 
all  is  the  contention  that  America's  minorities  are  somehow  pro- 
tected by  the  electoral  college. 

That  is  simply  not  true.  Bailey-Deardourff  has  largely  made 
whatever  reputation  it  has  by  helping  statewide  Republican  candi- 
dates win  in  the  northern  industrial  States— all  in  direct  elections. 
We  have  discovered  that  one  absolutely  essential  ingredient  for  a 
Republican  victory  in  these  States  is  that  the  candidate  be  competi- 
tive in  seeking  the  black  vote— Governor  Milliken  in  Michigan, 
Governor  Thornburgh  in  Pennsylvania,  Governor  Thompson  in  Illi- 
nois, Governor  Rhodes  in  Ohio,  Senator  Schweiker  in  Pennsylva- 
nia, Senator  Percy  in  Illinois,  and  Senator  Mathias  in  Maryland. 
Look  at  the  voting  statistics.  The  two  things  they  have  in  common 
are  that  they  aggressively  sought  the  black  vote  and  that  they  got 
enough  of  it  to  win.  They  knew  they  could  not  write  off  the  black 
vote  and  win. 

The  electoral  college  system  encourages  the  Presidential  cam- 
paigns to  write  off  minority  groups.  The  Ford  campaign,  and  I 
stress  the  campaign  and  not  the  candidate,  tended  to  write  off  the 
black  vote.  Certainly,  they  saw  it  as  significant  in  some  places 
where  the  campaign  overall  seemed  competitive  such  as  Pennsylva- 
nia and  Ohio.  But  it  was  written  off  nationally  because  in  so  many 
places  where  it  was  important  such  as  D.C.,  Tennessee  and  the 
Deep  South  the  electoral  votes  were  not  winnable  and  were  written 
off  themselves — and  in  Michigan,  the  black  vote  was  ignored  be- 
cause the  campaign  felt,  incorrectly,  that  the  State's  electoral  votes 
were  safely  in  the  Ford  column. 

Any  Presidential  campaign  intent  on  winning  simply  could  not 
afford  to  write  off  the  black  vote  in  a  direct  election  system.  The 
leverage  of  the  minorities  would  increase.  The  Republicans  would 
be  forced  to  compete  for  the  black  vote  if  only  to  cut  their  losses. 
And,  in  turn,  the  Democrats  could  no  longer  afford  to  take  the 
black  vote  for  granted.  Nothing  could  be  more  in  the  self-interest  of 
the  Republican  Party  and  the  black  community  too. 

Senator  Bayh.  Mr.  Bailey,  I  would  like  for  you  to  respond,  if  you 
would,  please,  sir,  to  one  of  the  very  deep  concerns  that  some  of 
our  colleagues  have  over  the  alleged  detrimental  impact  they  feel 
direct  election  would  have  on  their  States,  the  States  having  a 
small  number  of  electoral  votes. 

Could  you  give  us  your  assessment  of  how  you  feel  a  direct 
election  would  impact  in  a  meaningful  way;  you  can  divide  un  the 
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electoral  votes  to  the  third  decimal  point  and  make  a  case  that 
under  certain  circumstances,  small  States  have  an  advantage,  and 
under  other  circumstances,  large  States  do. 

From  a  practical,  working  aspect,  out  there  in  the  field,  running 
your  Republican  campaign,  what  would  be  the  impact  on  small 
States  under  a  direct  popular  vote  system,  compared  to  the  present 
system? 

Mr.  Bailey.  Let  me  try  to  draw  from  my  experience  in  the  Ford 
campaign,  Senator.  The  first  thing  it  is  important  to  understand  is 
that  the  Ford  campaign  never  once  took  a  national  poll  in  the  1976 
general  election.  That  is  just  a  symbol  of  the  impact  that  the 
electoral  college  has  on  the  strategy  of  a  campaign. 

Where  we  were,  in  terms  of  the  direct,  total  popular  vote  in  the 
country,  had  no  bearing  whatsoever  on  who  was  going  to  win  the 
race.  We  polled  in  the  States  instead,  and  either  by  political  in- 
stinct, or  the  judgment  of  the  local  Republican  officials'  or  polling, 
we  came  to  the  conclusion,  on  each  State,  whether  it  was  a  safe 
Ford  State  or  an  absolutely  hopeless  situation  for  Ford,  or  a  State 
where  both  campaigns  were  competitive. 

Picking  three  small  States  in  terms  of  electoral  votes  as  exam- 
ples, we  believed  that  the  State  of  Delaware  was  competitive;  both 
campaigns  had  a  chance  to  win.  We  believed  that  the  District  of 
Columbia  was  absolutely  and  totally  in  Carter's  column,  whatever 
we  did.  We  believed  that  the  State  of  Wyoming  was  safely  a  Ford 
State,  almost  regardless  of  what  Carter  did. 

Then,  particularly  under  limited  financial  resources  imposed  by 
the  Federal  financing  law,  you  had  to  make  a  decision  as  to  what 
you  did  in  those  States,  and  the  absolute  rule  was  that  you  put 
your  money  and  your  resources  where  both  campaigns  were  com- 
petitive and  you  ignored  the  States  that  you  were  going  to  win,  and 
knew  you  were  going  to  win,  and  ignored  the  States  you  were  going 
to  lose,  and  knew  you  were  going  to  lose. 

So,  as  a  result,  I  think  the  record  will  show  that  we  spent  not 
one  dime  more  in  the  State  of  Wyoming  than  we  spent  in  the 
District  of  Columbia,  and  both  got  nothing  in  terms  of  media 
money,  in  terms  of  organizational  effort,  and  I  think  it  is  accurate 
to  say  in  terms  of  candidate  campaigning,  as  well. 

We  took  Wyoming  for  granted  and  we  wrote  the  District  of 
Columbia  off  The  electoral  college  system  simply  made  that  good 
sense,  because  there  was  no  advantage  to  winning  any  bigger  in 
Wyoming;  it  did  not  matter  to  us  whether  we  won  by  one  vote  or 
500,000  votes  in  Wyoming.  It  did  not  matter  whether  we  lost  by  one 
vote  or  500,000  votes  in  the  District  of  Columbia. 

Now,  under  a  direct  election  system,  we  simply  could  not  have 
afforded  to  make  that  decision.  We  would  have  wanted  to  swell  the 
majority,  to  swell  the  turn-out,  and  to  organizationally  put  money 
into  Wyoming,  for  example,  so  that  we  would  get  the  maximum 
number  of  votes  out  of  Wyoming.  At  the  same  time,  we  would  have 
had  to,  organizationally,  do  the  type  of  canvassing  to  identify  our 
votes  everywhere  that  they  existed  in  the  District  of  Columbia  and 
turn  out  a  maximum  Republican  vote,  even  though  it  would  be  a 
losing  vote,  to  cut  our  losses  in  the  District. 

It  is  a  totally  different  kind  of  political  system  that  we  would 
have  been  operating  under.  I  am  not  suggesting  that  under  limited 
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finances,  limited  by  law,  that  suddenly  Wyoming  would  become  as 
important  as  Illinois  in  the  process,  because  obviously  the  concen- 
tration would  still  be  where  the  votes  are.  But  the  electoral  college 
system  gives  absolutely  no  incentive  to  swell  your  winning  margin 
in  a  State  where  you  think  you  are  going  to  win,  and  it  gives  you 
no  incentive  whatsoever  to  try  to  cut  your  losses,  or  do  anything,  in 
a  State  where  you  think  you  are  going  to  lose. 

It  also  goes  to  the  point.  Senator,  I  think,  of  minority  voting 
groups,  by  definition.  If  the  Ford  campaign  had  wanted  to,  and  it 
would  have  been  important  under  direct  election,  to  cut  its  losses 
in  the  District  of  Columbia'  that  would  have  produced  a  far  differ- 
ent attitude  on  the  part  of  the  campaign  as  to  what  it  did  in 
seeking  minority  votes  and  minority  support.  Frankly,  in  my  judg- 
ment anyway,  direct  election  would  dramatically  increase  the  lev- 
ergige  of  minority  groups,  in  terms  of  getting  pledges  and  attention 
and  future  support  from  the  Presidential  candidates. 

Senator  Bayh.  Did  you  make  an  assessment  to  not  make  a  major 
effort  in  States  like  New  York,  New  Jersey,  Pennsylvania,  Ohio, 
Michigan,  Illinois,  Indiana— I  know  the  President  was  there— Cali- 
fornia, Texas  and  Florida,  those  large  electoral  States,  the  ones 
that  are  supposed  to  be  disadvantaged  under  the  present  system? 
How  did  you  treat  them? 

Mr.  Bailey.  We  had  a  basic  thesis  in  the  Ford  campaign,  and 
everything  in  the  campaign  revolved  around  this  thesis,  that  all  of 
the  eight  top  electoral  States  were  competitive — our  polling  showed 
that  they  were  competitive — and  that,  therefore,  we  would  concen- 
trate all  our  effort  in  those  States,  on  the  basis  of  one  mathemat- 
ical formula  which,  in  fact,  proved  to  be  wrong;  that  is,  if  the  Ford 
campaign  could  win  any  five  of  those  eight  States,  it  would  prob- 
ably win  the  election.  In  fact,  it  won  four;  if  it  had  won  Ohio,  it 
still  would  have  lost  by  one  or  two  electoral  votes. 

But,  nonetheless,  the  basic  thesis  was  to  compete  heavily  in  all  of 
those  eight  States  and  win  five  of  them.  I  am  sure  that  the  Presi- 
dent and  Senator  Dole  campaigned  in  many  States,  but  I  also  know 
that  in  terms  of  media  money,  in  terms  of  organization  money,  and 
in  terms  of  their  campaign  time,  there  was  far,  far  heavier  cam- 
paigning in  those  States  than  if  it  had  been  a  direct  election.  There 
is  no  question  about  that. 

Senator  Bayh.  Is  it  fair  to  say,  as  a  general  thesis,  if  indeed  there 
can  be  any  general  thesis  in  the  uncertain  business  of  politics,  that 
as  you  plan  a  campaign  strategy  for  media  and  the  body  of  the 
candidate  and  evaluate  the  other  ingredients  of  concern'  support 
and  importance  of  a  State,  that  under  the  electoral  college  system, 
there  is  more  emphasis  placed  on  smaller  communities  in  large 
electoral  vote  States  and  less  emphasis  placed  on  large  communi- 
ties in  small  electoral  vote  States? 

The  reason  I  ask  the  question  is,  in  1968,  which  we  studied — we 
have  not  yet  had  a  study  on  this  last  election,  but  in  1968  we 
studied  the  candidates'  campaign  tours  and  we  found  that  in  com- 
munities like  Oakland,  Springfield,  Battle  Creek,  Toledo,  Rochester 
and  Lancaster — similar-sized  communities  in  large  electoral  vote 
States — both  Humphrey  and  Nixon  were  there  at  least  once,  some- 
times twice.  In  even  larger  communities  in  small  electoral  vote 
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States,  neither  candidate  would  show.  That  is  why  I  asked  the 
question. 

Mr.  Bailey.  Well,  I  paused  a  little  because  I  never  thought  of  it 
in  quite  those  terms.  But  in  thinking  back  through  the  Ford  cam- 
paign, it  is  certainly  true  that  we  spent  an  inordinate  amount  of 
time  in  downstate  Illinois,  and  yet  I  do  not  believe  that  the 
President  ever  appeared  in  Cheyenne,  for  example. 

I  am  not  sure,  Senator,  to  be  honest  with  you,  that  the  reason  for 
our  interest  in  downstate  Illinois  and  the  more  rural  areas  of  the 
big  States  was  not  because  of  an  unusual  penetration  of  rural 
voting  by  the  Carter  campaign;  that  is,  it  was  clear  that  the  Carter 
campaign  was  being  more  successful  in  traditional  Republican 
areas  than  most  Democratic  candidates  had  been  in  the  past. 

I  do  not  think  the  campaign  focused  on  small  areas  of  large 
electoral  vote  States  versus  large  cities  in  small  electoral  States,  as 
much  as  it  was  simply  the  dominance  in  the  thinking  process  that 
the  electoral  block  has,  and  therefore  you  worry  more  about  Illi- 
nois than  you  do  Wyoming,  period,  or  more  to  the  point,  you  worry 
more  about  Illinois,  which  is  a  competitive  State,  than  you  do 
about  Delaware,  which  is  also  a  competitive  State  but  has  three 
electoral  votes. 

Senator  Simpson.  You  may  wonder  why  the  Senator  from  Wyo- 
ming has  not  leaped  in  more,  since  you  are  referring  to  matters 
that  have  caused  concern  in  the  State  of  Wyoming.  The  reason  is 
that  I  had  the  opportunity  to  read  your  colloquy  with  Senator 
Wallop,  which  was  in  August,  I  believe,  of  1977.  Many  of  the  things 
that  he  addressed  to  you,  I  would  have  addressed  to  you.  I  already 
have  had  the  benefit  of  your  response  to  those,  and  I  appreciate  it. 

It  has  been  helpful,  because  I  would  have  thought  you  might 
have  come  down  on  the  other  side  of  the  issue  with  regard  to  direct 
election.  I  think  you  stated  six  reasons  for  supporting  direct  elec- 
tion— three  of  which  you  had  found  by  going  through  the  Ford 
campaign. 

Mr.  Bailey.  Yes,  sir. 

Senator  Simpson.  That  was  very  interesting  to  me,  especially  the 
part  about  national  advertising,  and  the  fact  that  you  would  actu- 
ally spend  more  time  going  to  a  State  like  Wyoming,  if  direct 
election  were  to  come  to  pass,  than  you  did  in  hunting  up  the  three 
electoral  votes  that  are  there. 

Mr.  Bailey.  I  think  that  if  I  remember  correctly.  Senator  Wallop 
suggested  that  the  traditions  of  voter  turn-out  are  so  strong  in 
Wyoming  that  extra  effort  by  the  national  Presidential  campaign 
would  probably  not  have  increased  turn-out  dramatically  in  Wyo- 
ming. 

The  point  that  I  was  tr5dng  to  make,  however,  was  that  turn-out 
in  Wyoming  and  what  happened  in  Wyoming  was  totally  irrelevant 
to  us,  as  long  as  we  had  the  assumption,  which  was  never  ques- 
tioned by  anybody  from  day  one,  that  Wyoming  was  in  the  Ford 
column.  Therefore,  we  could  ignore  it  and  forget  it  and  it  did  not 
matter  to  us,  frankly,  from  the  standpoint  of  winning  the  election, 
how  many  people  voted  in  Wyoming. 

Senator  Simpson.  I  think  we  had  80  percent  voting  of  eligible 
voters  in  that  election  in  the  State  of  Wyoming,  one  of  the  highest 
in  the  United  States,  if  I  recall.  I  think  another  thing  that  has 
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peaked  my  curiosity  was  your  comment  about  focusing  a  campaign 
in  "competitive  States."  You  would  not  change  your  mission  there, 
one  way  or  the  other,  with  either  the  electoral  college  or  the  direct 
election  route,  would  you? 

Mr.  Bailey.  I  think  you  go  where  the  votes  are  and  where  the 
competition  is,  but  there  would  be  two  changes  that  I  think  are 
relevant.  One  reason  that  you  focus  now,  under  the  electoral  col- 
lege, in  the  competitive  States  is  that  it  does  not  matter  what 
happens  in  the  other  States,  as  long  as  they  fall  into  the  categories 
that  you  have  assumed  that  they  are  going  to  fall  into. 

I  mean,  Wyoming  is  not  competitive  because  it  is  a  Ford  State; 
the  District  of  Columbia  is  not  competitive  because  it  is  a  Carter 
State,  and  you  do  not  care  how  many  people  vote.  Under  a  direct 
election  you  would  care  how  many  people  vote  and  you  would  give 
more  focus  and  more  attention  to  the  non-competitive  States,  in  an 
organization  and  a  turn-out  and  identifying  your  vote  sense. 

You  would  still  go  where  the  votes  are;  you  still  go  to  the  major 
industrial  States;  you  still  go  where  population  is  concentrated.  I 
think,  in  addition,  however,  that  you  start  to  think  more  in  terms 
of  which  voting  groups  are  competitive,  rather  than  which  States 
are  competitive. 

Senator  Simpson.  It  seems  to  me  that  really  the  essence  of  what 
you  are  saying  is  simply  that  under  direct  election,  you  would  seek 
to  maximize  your  win  column  and  minimize  your  loss  column. 

Mr.  Bailey.  Well,  the  point  is  that  under  the  Electoral  College, 
there  is  no  benefit  in  doing  that. 

Senator  Simpson.  Right.  Well,  as  I  say,  I  would  have  had  many 
more  questions  if  I  had  not  had  the  excellent  opportunity  to  review 
a  very  thorough  discussion  of  that  that  you  had  with  Senator 
Wallop. 

Mr.  Chairman,  I  ask  that  the  colloquy  which  I  have  outlined  be 
included  in  the  record  at  this  point.  Thank  you,  Mr.  Bailey. 

[The  material  referred  to  follows:] 

Senator  Bayh.  You  use  some  good,  specific  examples  there. 

I  have  a  list  of  all  the  States  and  their  returns  and  the  percentages  of  votes  for 
both  candidates.  For  President  Ford,  Wyoming  had  60  percent;  Utah,  64  percent; 
Arizona,  57  percent;  Colorado,  55  percent;  Idaho,  61  percent;  Nebraska,  59  percent; 
Montana,  54  percent — that  belt  where  President  Ford  did  very  well. 

What  you're  saying,  as  I  understand  it,  is  that  in  a  direct  popular  vote  system, 
you  would  really  put  more  funds  into  those  areas  because  you  would  think  you 
would  have  a  bigger  chance  to  increase  the  margin  there? 

Mr.  Bailey.  Frankly,  you  hjrpe  the  election.  You  concentrate  a  good  deal  of  media, 
but  principally  turnout  money,  to  hype  the  election  to  get  greater  interest  in  the 
election.  The  greater  the  turnout  in  those  areas  where  you're  going  to  win  big,  the 
greater  the  plurality  you  receive. 

In  a  direct  election,  that's  what  we're  talking  about. 

So  I  don't  think  there  is  any  question  that  there  would  have  been  a  more 
concentrated  effort. 

I'm  not  suggesting  that  that  belt  of  States  becomes  the  turning  point  and  receives 
all  the  money  in  a  Presidential  election — obviously,  that  is  not  so.  The  urban 
centers,  clearly,  are  still  where  the  votes  are  and  where  they're  concentrated. 

But  it  stands  to  reason  that  in  a  direct  election  where  increased  turnout  is  going 
to  benefit  you,  that's  an  opportunity  that  you  can't  afford  to  ignore. 

Senator  Wallop.  I  hear  what  you're  saying  about  hyping  the  turnout  and  every- 
thing else,  but  nevertheless  there  is  this  dollar  limitation  and  there  is  the  fact  that 
there  is  only  so  much  that  you  can  hype  anything  with. 

In  some  States,  like  my  State,  it  is  extremely  expensive  to  reach  a  voter  with 
media;  isn't  that  true? 
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Aren't  we  going  to  be  faced  with  the  same  thing  anyway?  You  might  hype  the 
local  precinct  and  county  chairman. 

But  I'm  curious  to  know  whether  there  is  any  advantage  in  spending  a  lot  more 
money  in  Wyoming  if  you  think  that  it's  going  to  run  that  kind  of  plurality 
an)^way — in  terms  of  media  and  visits  and  so  on. 

Mr.  Bailey.  I  really  do  believe  that  there  is  an  advantage  in  it. 

While  the  changes  may  not  be  dramatic,  I  think  the  turnout  becomes  a  major 
factor  in  Presidential  direct  election  in  every  State.  To  that  degree,  those  campaigns 
are  going  to  spend  money  on  turnout. 

That  may  not  mean  media  money  as  much  as  party  organization  money. 

Senator  Wallop.  But  turnout  is  a  party  function  that  exists  with  or  without 
Presidential  election.  You  always  have  one  or  the  other  Senator  being  elected,  and 
you  have  your  congressional  candidates  for  a  certainty  always.  So  turnout  be- 
comes— 

I'm  not  sure  that  that  enters  into  it  so  much.  Turnout  is  the  job  of  local  party 
organization. 

Mr.  Bailey.  I  think  one  of  the  reasons  that  turnout — and  I  assume  it's  true  in 
Wyoming;  it  certainly  is  true  everywhere  else — in  a  Presidential  year  is  higher,  is 
because  interest  is  greater.  The  greater  the  interest  you  can  create  in  a  Presidential 
election — whether  on  a  national  scale  or  on  a  local  basis — the  greater  the  turnout  is 
going  to  be. 

What  I'm  suggesting,  Senator,  is  not  that  there  is  going  to  be  an  extraordinary 
amount  of  new  money  or  reallocated  money  spent  for  this  purpose,  but  I'm  suggest- 
ing that  under  an  electoral  college  system  there  is  none. 

The  fact  of  the  matter  is  that  except  for  a  few  buttons  and  bows  the  State  of 
Wyoming  got  nothing  from  the  Ford  campaign— not  only  in  money  or  resources  but 
even  in  attention. 

To  be  perfectly  blunt  about  it,  we  took  Wyoming  for  granted,  and  there  was  no 
reason  for  Wyoming  to  be  of  interest  unless  it  slipped  into — whatever  the  reason — a 
category  where  we  might  have  lost  it. 

Senator  Wallop.  I  doubt  you'd  have  done  very  much  for  turnout  anyway,  because 
we  ran  I  think  either  the  highest  or  second  highest  percentage  of  eligible  voters  in 
the  country. 

Partly  that's  my  own  particular  judgment,  because  Wyoming  continuously  turns 
out  high  percentages  of  its  eligible  voters. 

In  sum,  at  least,  there  are  other  reasons  why  you  have  high  percentage  turnouts, 
and  that's  when  people  have  confidence  in  local  government.  "They  tend  to  partici- 
pate in  elections  more  than  otherwise. 

But  I  would  like  to  just  pursue  this  thing,  because  Senator  Bayh  has  been  veiy 
kind  to  me.  And  I  think  one  of  the  reasons  we're  having  this  extended  hearing  is 
because  I  have  not  been  a  part  of  it,  and  I  do  have  ambivalence  of  feelings. 

I  don't  think  we're  faced  wdth  an  either/or  situation.  I'm  not  sure  that  the  only 
answer  is  to  simply  obliterate  the  electoral  college  system.  It  might  be  possible  to 
modify  it  to  accommodate  some  of  your  worst  fears,  which  I  share.  Precinct  election 
results  are  not  what  anybody  particularly  wants. 

On  the  other  hand,  I'd  like  to  get  into  the  whole  business  of  regionalism  and 
federalism  as  it  exists. 

Were  you  in  the  Ford  campaign  from  the  very  beginning  primarily — in  the 
primaries? 

Mr.  Bailey.  No,  sir. 

From  the  convention  on. 

Senator  Wallop.  Were  you  involved  with  the  campaign  at  the  convention? 

Mr.  Bailey.  We  were  at  the  convention,  but  that  was  our  first  participation  in  the 
campaign.  Actually  there  wasn't  any  agreement  reached  until  the  day  after  the 
nomination. 

Senator  Wallop.  This  would  be  a  similar  question  that  I  would  ask  to  whoever 
ran  President  Carter's  campaign  too.  But  doesn't  a  certain  amount  of  what  you're 
talking  about  as  missing  take  place  in  the  party  platforms  and  the  selection  of  the 
candidates  and  other  things?  Aren't  we  looking  to  the  whole  country  in  structuring 
who  is  going  to  be  the  running  mate  and  structuring  platforms?  Don't  they  seek  to 
address  minority  groups,  whether  they're  small  populations  of  States  like  Wyoming, 
or  any  other  kind  of  minority?  Isn't  that  part  of  what  the  conventions  are  all  about, 
to  address  this  on  as  broad  a  basis  as  you  can  those  kinds  of  things? 

Mr.  Bailey.  Yes,  sir,  I  would  agree  with  that. 

Senator  Wallop.  So  it  does  take  place  an)rway.  They  are  addressed.  Isn't  that 
true? 
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Mr.  Bailey.  It  may  be  the  last  point  at  a  campaign  in  which  they  are  addressed— 
at  least  if  the  Ford  experience  is  a  general  one. 

Senator  Wallop.  But  it  might  also  be  otherwise. 

You're  saying  that  the  electoral  college  dictated  to  you  in  terms  of  strategy  what 
you  were  going  to  do,  but  the  absence  of  it  would  still  dictate  to  you  in  terms  of 
strategy  what  you  wouldn't  do? 

Mr.  Bailey.  Yes,  sir. 

Senator  Wallop.  The  strategies  would  be  different,  but  they  would  still  have  to  be 
calculated  with  a  limited  amount  of  funds  and  time  for  candidates. 

Mr.  Bailey.  No  question. 

Senator  Wallop.  So  while  I  would  agree  with  you,  and  it  probably  might  increase 
the  media  participation  and  tailoring  in  areas  of  the  country,  wouldn't  they  be  just 
the  same  areas? 

Mr.  Bailey.  No,  sir. 

Let's  take  the  reverse  example  from  the  Wyoming  one. 

I  believe  it's  true,  historically,  frankly,  that  one  of  the  reasons  the  Republican 
Party  does  as  poorly  with  the  black  votes  as  it  does  is  that  in  many  States  in  a 
Presidential  election,  it  was  particularly  true  in  the  Ford  campaign,  in  States  where 
there  is  a  significant  black  vote  there  is  no  chance  for  the  Republican  to  win  and, 
therefore,  very  little  attention  is  paid  to  those  States  and  therefore  very  little 
attention  is  paid  to  the  black  vote. 

And  the  District  of  Columbia  is  the  prime  example.  There  was  no  possibility  for 
Ford  to  win. 

One  of  the  reasons  I  believe  that  there  is  relatively  little  attention  paid  within  the 
Republican  Party  to  going  after  the  black  vote  is  that  in  Presidential  elections, 
under  the  electoral  college  system,  there  is  not  a  great  premium  on  it. 

That  doesn't  mean  that  in  urban  centers  in  the  industrial  States  it  is  not  a 
significant  vote  and  a  significant  factor,  but  it  may  be  an  even  more  significant 
factor  in  States  in  the  South  in  which  the  Ford  campaign  couldn't  possibly  have 
won. 

So  I  think  a  direct  election,  for  example,  would  result,  I  believe,  in  the  Republican 
Party  attempting  to  become,  or  at  least  in  its  Presidential  campaign  attempting  to 
become,  more  competitive  in  the  Southern  States  and  more  competitive  in  the 
District  of  Columbia  and,  therefore,  more  competitive  with  the  black  vote. 

I  think  that's  a  significant  difference. 

Senator  Wallop.  It  is;  I'm  not  sure  that  it  would  change  in  terms  of  strategy  and 
where  your  money  is  going  to  be  best  spent.  You  might  still  draw  the  same 
conclusion.  I  would  hope  that  it  wouldn't,  but  it  might  still  draw  the  same  conclu- 
sion that  you're  not  apt  to  get  the  organizational  talent  or  the  enthusiasm  sufficient 
to  warrant  the  dollars  that  you  have  to  spend,  emd  you  might  ignore  it  just  the 
same.  I  would  hope  that's  not  true. 

Mr.  Bailey.  I  would  think  that  it  would  be  true.  In  thinking  back  through  my 
own  experience  in  the  Ford  campaign  and  trying  to  relive  those  strategy  sessions 
where  strategy  was  adopted,  under  the  electoral  college,  when  you  come  to  the 
western  belt  of  States  that  the  chairman  just  cited — Wyoming  and  Utah  and  Mon- 
tana and  so  forth — where  the  final  popular  vote  figures  in  those  States  were  pretty 
substantial  for  the  President,  rather  than  our  strategy  session  saying  those  States 
are  safe  and  ignore  them,  there  would  be  the  discussion  that  in  those  States  we  not 
only  have  a  chance  to  carry  them,  but  we  have  a  chance  to  carry  them  big  and  the 
plurality  that  we  can  build  in  those  States  gives  us  an  opportunity  to  offset  the 
pluralities  that  we  know  we're  going  to  lose  by  in  other  States  or  urban  centers. 

And,  therefore,  there  is  a  whole  different  context  within  which  the  discussion  is 
held. 

Now  I'm  not  sure 

Senator  Wallop.  That's  the  one  that  worries  me.  Those  discussions  are  going  to 
be  held,  are  they  not,  in  the  areas  where  most  of  the  people  are? 

If  you  have  a  limited  amount  of  money  and  a  limited  amount  of  time,  are  you  not 
really  going  to  concentrate  almost  completely  on  where  the  large  populations  are  to 
get  your  organization  and  your  tailored  messages  across? 

Mr.  Bailey.  I'm  not  at  all  sure  that  there  wouldn't  be  campaigns  that  would 
reach  that  conclusion.  In  the  Ford  campaign,  they  would  have  reached  that  conclu- 
sion over  my  strenuous  objections — I'll  tell  you  that. 

It  just  stands  to  reason  that  in  all  of  those  States  that  Senator  Bayh  listed,  where 
the  President  won  big  without  any  campaign,  that  the  expenditure  of  a  relatively 
small  amount  of  money  to  make  the  campaign  more  competitive  and  to  hjrpe  the 
turnout  would  have  swelled  those  figures.  And,  therefore,  increase  the  pluralities. 

Senator  Wallop.  Let's  approach  it  from  another  way. 
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Let's  suppose  that  Bailey,  Deardourff  &  Associates  are  hired  by  the  Republican  or 
Democratic  party.  We're  going  to  write  the  movie,  "The  Candidate,"  only  we're 

going  to  do  it  for  real.  ...  u     iu 

You  have  from  the  beginning  to  create  this  person  who  is  gomg  to  be  the 
candidate  who  is  going  to  appeal  to  the  most  popular  votes  that  you  can  achieve. 
Starting  from  the  very  beginning  wouldn't  you  really  seek  a  different  kind  of 
candidate  than  you  might  with  the  electoral  college? 

In  all  likelihood,  wouldn't  you  pick  somebody  from  a  large,  urban  area,  preferably 
with  labor  credentials  and  minority  credentials  where  mostly  the  population's  con- 
centrated and  tend  to  ignore  more  cowboys  and  other  things  which  are  not  going  to 
appeal  to  a  whole  lot  of  people  across  the  country. 

Mr.  Bailey.  Yes;  I  think  you  probably,  in  terms  of  a  Presidential  candidate,  if  you 
were  drawing  an  ideal  profile  of  a  Republican  candidate  to  win  a  national  election— 
or  a  Democratic  candidate— you  have  to  have  one  that  appeals  to  the  major  urban 
CGntcrs 

Hopefully,  you  would  be  bright  enough  at  the  same  time  to  balance  that  ticket  so 
that  you  don't  run  the  risk  of  picking  both  candidates  from  that  exact  same 
category  and  run  the  risk  that  the  other  ticket,  if  it  is  balanced,  would  have  greater 
appeal  in  the  rest  of  the  country. 

The  fact  of  the  matter  is  that  while  a  great  deal  of  the  population  of  this  country 
is  centered  in  the  urban  areas,  there  is  a  vast  population,  with  every  vote  counting, 
that  you  cannot  ignore  in  a  direct  election. 

I  think  the  easiest  way  to  understand  what  I'm  talking  about— at  least  for  me  to 
understand  what  I'm  talking  about— is  that  the  Presidential  election  is  the  only 
election  that  we've  ever  been  in,  working  under  anything  that  approaches  an 
electoral  college  system.  Every  other  election— every  election  of  every  member  of 
this  committee — is  a  direct  election. 
When  it  comes  to  the  State  of  Wyoming,  for  example,  you  know  full  well  that 

you're  not  going  to  win  Sweetwater  County,  but  you  don't  totally 

Senator  Wallop.  Actually  that's  wrong,  because  I  nearly  did. 
We  concentrated  like  crazy  down  there. 

Mr.  Bailey.  Precisely  my  point.  Senator.  According  to  my  records,  you  did  very 

well  in  Sweetwater  County— but  only  by  comparison  to  other  Republicans  frankly. 

But  not  close  to  winning  Sweetwater  County— 37  percent— if  my  figures  are  right. 

TTiere  are  some  counties  in  Wyoming  that  if  it  were  constructed  on  an  electoral 

college  map,  you'd  have  to  conclude  you're  not  going  to  win. 

If  you  were  working  on  an  electoral  college  system,  you'd  ignore  it.  But  you  don't 
ignore  it  in  direct  election. 

Senator  Wallop.  On  that  basis,  not.  However,  Wyoming  differs  from  most  States 
in  that  we  have  only  one  congressional  delegate. 

But,  in  essence,  you  come  down  to  an  almost  electoral  type  of  thing  by  having 
congressional  districts.  You're  perhaps  tailoring  candidates  to  the  tjrpes  of  districts 
in  which  they  run. 

Mr.  Bailey.  But  the  point  I'm  suggesting  is  that  in  a  direct  election— whether 
Indiana,  Wyoming,  Alaska,  or  wherever— I  don't  know  of  any  statewide  candidate 
who  simply  runs  media  in  only  one  part  of  the  State,  because  he's  going  to  lose  the 
other  part  of  the  State.  You  have  an  interest  in  cutting  your  losses;  you  have  an 
interest  in  swelling  your  pluralities. 

Senator  Wallop.  I'm  having  a  difficult  time  translating  one  into  the  other,  and  I 
certainly  hope  I  never  do;  but  the  problem  in  Wyoming,  for  example,  in  miniscale 
may  be  what  you  might  be  facing. 

If  you  draw  a  media  map  of  the  State  and  try  to  get  some  kind  of  coverage,  you 
have  to  go  to  Colorado;  you  have  to  go  to  Utah,  Montana,  and  South  Dakota  to  get 
television  coverage  that  comes  somewhere  near. 

Senator  Bayh.  Senator  Wallop,  I  apologize  to  you  and  to  Mr.  Bailey  for  interrupt- 
ing, but  I  must  leave  temporarily  to  testify  before  another  committee.  Mr.  Bailey,  I 
will  return  in  a  few  minutes.  Senator  Wallop  has  graciously  agreed  to  chair  this 
hearing  in  my  absence. 
Senator  Wallop.  Let's  see.  I  talked  about  media. 

So  we  did  have  to  make  some  very  careful  judgments  as  to  where  to  spend  money. 
We  had  in  the  initial  stages  a  limited  amount.  At  the  end  stages  we  had  a  rather 
reckless  attitude  about  how  far  we'd  gone  and  that  we'd  better  finish  it— figuring 
that  we  needed  to  waste  something  for  sure  or  waste  a  whole  bunch,  possibly. 
But  we  did  make  those  kinds  of  judgments.  Frankly,  there  were  areas  of  the  State 
which  we  just  could  not  afford  to  reach  with  media  because  we  couldn't  afford  to 
buy  Denver  television  in  order  to 


121 

Mr.  Bailey.  Did  you  compensate  for  that,  then,  with  your  own  campaign  sched- 
ule? 

If  you  were  unable  to  reach  an  area  by  media,  would  you  increase  your  campaign 
time  in  that  area? 

Senator  Wallop.  Only  to  a  degree. 

As  a  matter  of  fact,  we  tried  to  coordinate  and  maximize  the  impact  of  television. 
We  frankly  used  television  as  an  introduction,  so  the  door-to-door  campaign  didn't 
look  like  I  was  the  Fuller  Brush  man,  and  people  would  hopefully  recognize  you 
when  you  showed  up  there. 

So  to  an  extent  that  ignoring  was  almost  enhanced  by  the  fact  that  we  couldn't 
reach  it  with  media  anyway.  We  tried  to  do  that  I  guess,  by  organizational 

Mr.  Bailey.  My  point  is— and  I  know  nothing  about  Wyoming  other  than  looking 
at  one  set  of  registration  figures— that  you  have  counties  like  Park,  I  believe,  where 
there  is  a  significant  Republican  advantage  in  terms  of  numbers— although  the 
numbers  may  not  be  overwhelming — but  there  is  a  Republican  advantage. 

And  you're  pretty  sure  to  win  Park  County,  but  you  want  to  swell  your  plurality 
in  Park  County.  You  have  other  counties,  like  Sweetwater,  where  there  is  an 
overwhelming  Democratic  advantage;  but  you  want  at  least  to  cut  the  losses. 

The  whole  thinking  of  the  electoral  college  system  is  that  those  areas  that  you're 
sure  to  lose  or  win,  you  ignore. 

All  I  am  suggesting  is  that  that  thinking  is  out  the  window  when  it  comes  to 
direct  election. 

You  have  to  pay  some  attention.  You  may  conclude,  having  paid  attention  to  the 
fact,  that  it  is  not  the  wisest  expenditure  of  the  moneys  that  you  have  to  concen- 
trate on  turnout.  But  it  seems  to  me  inevitable  that  some  Presidential  compaigns 
will  conclude — and  rightly  so— that  they  ought  to  spend  increased  funds  on  turnout, 
and  organizational  matters,  and  local  media  in  areas  other  than  the  urban  cen- 
ters—in order  to  either  cut  their  losses  to  the  degree  they  can  or  to  increase  the 
pluralities  where  they  can. 

Senator  Wallop.  ITiat's  true. 

"To  go  back  to  your  statement  that  you  don't  know  of  any  other  election  in  which 
anjrthing  like  the  electoral  college  takes  place,  there  is  no  other  election  that  is 
nationwide  either. 

Mr.  Bailey.  True. 

Senator  Wallop.  We  are  also  broken  down  regionally  and  by  district,  particularly 
with  the  House  of  Representatives.  So  the  two  concepts  are  not  entirely  diverse. 

The  fact  is  that  regionalism  and  sectionalism  is  recognized. 

I  share  your  concerns  about  your  first  three  points.  I'm  not  sure  that  I  would 
draw  the  same  conclusions  with  the  second  three. 

I'm  trying  to  see  if  there  isn't  some  reform  without  entirely  abemdoning  the 
procedure  which  I  think  lends  credibility  to  the  American  Government;  that  is,  that 
there  is  some  value  in  federalism  and  State  boundaries  and  there  is  some  value  in 
regionalism. 

There  is  some  very  real  value  to  the  country  that  has  to  be  considered  as  an 
additional  factor  in  your  strategy. 

I,  for  one,  would  hate  to  see  us  adopt  a  system  which  would  pay  attention  only  to 
heavily  populated  areas  and  which  would,  in  the  end,  represent  only  those  views. 

Mr.  Bailey.  I  guess  I  have  extraordinary  confidence  in  the  institution  of  the  U.S. 
Senate  to  preserve  the  values  of  the  Federal  system. 

I  really  don't  believe,  frankly,  that  it  changes  the  deficiencies  very  much  to 
reduce  the  electoral  college  system  from  a  State  block  to  congressional  district  block 
of  votes,  for  example. 

I  still  think  that  the  same  rules — practical  rules — of  politics  would  be  imposed  on 
the  Presidentied  campaigns.  I'm  not  suggesting  that  the  direct  election  doesn't 
impose  its  own  set. 

But  under  an  electoral  college  system,  where  electoral  blocks  were  provided  on  a 
congressional  district  basis,  for  example,  which  is  one  proposal  I  know,  it  still  would 
mean  the  same  thing. 

There  are  many  congressional  districts  in  this  country  where  the  Republican 
party  is  simply  noncompetitive. 

The  first  thing  you  do,  I  presume,  in  a  Presidential  election  under  that  kind  of 
system  is  to  ignore  those  d^tricts.  Then  you  turn  around  and  you  largely  ignore 
those  where  you  can't  lose. 

You  do  battle  in  those  districts  which  are  competitive. 

That,  in  my  mind,  frankly,  is  a  solution  which  I  presume  the  previous  witness 
would  be  absolutely  opposed  to.  Because  most  black  congressional  districts,  for 
example,  would  get  no  campaign  from  the  Republicem  party  whatsoever. 
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Therefore,  while  the  maximum  mfluence  of  the  black  vote  may  be  felt  in  one 
sense,  a  competitive  two-party  system  would  not  be  in  operation  in  terms  of  the 
black  vote  at  all. 

I  don't  think  that  is  constructive. 

Senator  Wallop.  Is  it  your  opinion  that  this  is  an  either/or  situation— that  there 
is  no  modification  which  would  accommodate  your  initial  three  fears? 

Mr.  Bailey.  The  congressional  system ^ 

Senator  Wallop.  I  love  these  conversations;  I  could  go  on  forever,  because  it  s  a 
fascinating  subject  to  me. 

Again,  Senator  Bayh  has  been  more  than  kind  to  my  ambivalence  on  this  tning. 

I  see  advantages  to  both  direct  popular  election  and  the  electoral  college  system. 

But  have  you  ever  thought  of  modifications— other  than  just  simply  the  abandon- 
ment of  it? 

Mr.  Bailey.  Clearly,  modifications  in  terms  of  the  faithless  elector  it  seems  to  me 
are  obvious  steps  in  the  right  direction. 

But  the  principal  modification  that  I  have  heard  about  is  to  change  to  a  congres- 
sional district  electoral  block  system,  which  I  frankly  think  is  worse. 

Senator  Wallop.  Why  would  that  be? 

Mr.  Bailey.  The  one  strong  reaction  I  have  to  it,  frankly,  is  the  black  vote. 

I  think  congressional  district  lines  are  drawn  for  a  whole  variety  of  different 
purposes.  Basically,  the  redistricting  procedure  is  almost  always  conducted  in  a 
fairly  partisan  atmosphere  where  the  attempt  is  to  carve  out  safe,  Republican 
districts  and  safe,  Democractic  districts  and  leave  relatively  few  truly  contestable 
districts. 

If  that  is  the  way  in  which  congressional  lines  are  drawn,  then  you  maximize  the 
problem  that  I'm  talking  about  that  confronts  the  Presidential  campaign  and  elec- 
toral college  now. 

You  would  maximize  the  number  of  districts  that  are  safe  Republican;  and, 
therefore,  a  Presidential  campaign  doesn't  focus  on  them. 

You  maximize  the  number  of  districts  that  are  safe  Democratic;  and,  therefore,  a 
Presidential  campaign  doesn't  focus  on  them. 

The  whole  campaign  comes  and  focuses  on  those  marginal  seats  which  could  be 
won  by  either  candidate  and  tends,  therefore,  to  have  campaigns  pay  no  attention  to 
a  variety  of  concentrated  minority  groups. 

In  black  congressional  districts  in  Chicago,  a  Republican  candidate  has  absolutely 
no  reason,  under  a  congressional  electoral  system,  to  compete  there.  That  is  basical- 
ly true  in  every  black  congressional  district  in  the  country. 

Therefore,  it  drives  the  Republican  party  into  the  position  of  ignoring  the  black 
vote— or  consciously,  perhaps,  taking  a  position  to  see  white  voters  at  the  expense  of 
black  voters. 

I  just  think  that  system  is  worse  than  what  we  have. 

Another  middle  course  might  be  to  divide  electoral  votes  proportionately  to  the 
popular  vote.  But  if  we're  going  to  make  that  change,  why  don't  we  change  to  direct 
election? 

I  don't  see  any  particular  advantage  over  that. 

Senator  Wallop.  There  are  other  ones. 

Mr.  Bailey.  It  safeguards  the  State's  two  extra  votes. 

Senator  Wallop.  But  there  still  is  a  possibility  of  a  President  being  elected  with 
less  than  a  majority  of  the  votes — no  matter  how  you  construct  this  thing. 

If  you  have  three  candidates,  one  of  them  could  get  40  percent,  and  the  other  two 
30  percent  each.  So  you  still  have  somebody  who  essentially  is  less  than  the 
majority  President. 

That  doesn't  worry  me  as  much  as  it  does  some  other  people.  It's  the  capricious 
result  which  worries  me  the  most. 

Mr.  Bailey.  What  frankly  interests  me  most  on  that  score  is  that  while  we  moan 
and  groan  a  lot  in  this  country  and  are  quite  appalled  by  the  fact  that  close  to  48 
percent  of  the  people  eligible  to  register  and  vote  didn't  vote  in  the  Presidential 
election.  Under  the  electoral  college  system,  President  Carter  was  elected  by  the 
votes  of  less  than  16  percent  of  people  in  this  country  who  are  eligible  to  register 
and  vote.  And  that's  wrong. 

Senator  Wallop.  I  share  that. 

But  I  don't  think  this  will  address  that. 

I  think  when  we  get  our  political  act  together  and  have  a  little  more  respect  for 
people  and  they  feel  as  though  they  can  approach  government — that's  another 
subject,  and  I  don't  want  to  get  into  it  right  now,  because  we  could  go  on  forever. 

I  want  to  thank  you  very  much. 
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It's  been  interesting  to  me,  and  I'm  sure  the  other  witnesses  appearing  will  be  the 

same.  i  •   j     r 

This  is  an  interesting  exercise  and  political  scientists  will  have  some  kind  ot 

resolution  surely  soon. 
Mr.  Bailey.  Thank  you,  Senator. 

Senator  Bayh.  Mr.  Bailey,  in  the  specific  example  that  you  men- 
tioned, that  you  spent  what  you  thought  was  a  significant  period  of 
time  in  downstate  Illinois— whatever  the  reason,  you  were  there 
and  money  was  spent  there. 

IVIr  Bailey  Yes  sir. 

Senator  Bayh.  The  result  of  that  was  2,364,269  votes  for  your 
candidate,  and  2,271,295  votes  for  our  candidate.  Whatever  you  did, 
you  got  92,974  votes  more  than  the  opposing  candidate,  which 
resulted  in  26  electoral  votes. 

Mr.  Bailey.  And  none  for  your  side. 

Senator  Bayh.  And  none  for  our  side. 

Mr.  Bailey.  And  we  made  the  same  kind  of  concentrated  effort 
in  downstate  Ohio,  which  produced,  I  think,  26  electoral  votes  for 
your  side  and  none  for  our  side,  in  an  even  closer  popular  vote. 

Senator  Bayh.  I  just  noticed  that  we  are  starting  alphabetically 
so  we  do  not  have  it  here,  but  I  noticed,  just  to  name  Alabama— 
and,  incidentally,  I  see  our  colleague  from  Alabama  is  here— but  I 
see  there  is  a  155,000-vote  margin  there. 

How  many  electoral  votes  are  there  in  Alabama? 

Senator  Heflin.  Nine. 

Senator  Bayh.  Nine  electoral  votes;  whereas,  about  half  of  that 
in  Illinois  produced  26  electoral  votes.  In  Wyoming,  whatever  the 
margin  was  there,  if  you  had  gotten  that  same  92,000  votes  and  if 
you  had  spent  whatever  effort  it  was  to  get  92,000  more  votes  than 
the  other  guy,  you  would  have  ended  up  with  three  electoral  votes. 
I  suppose  that  is  why  you  make  the  assessment  that  you  make. 

Mr.  Bailey.  Certainly,  Senator.  I  think  the  example  that  I  gave 
when  I  testified  in  1977  that  seemed  to  me  the  most  dramatic  on 
this  point  was  that  President  Carter  won  the  District  of  Columbia, 
and  he  won  with  a  102,000-vote  plurality  and  won  its  three  elector- 
al votes.  Under  a  direct  election,  that  102,000-vote  plurality  would 
have  been  sufficient  to  cancel  the  Ford  pluralities  in  a  total  of 
seven  or  eight  States  with  over  50  electoral  votes. 

Under  a  direct  election  we  could  not  have  afforded  to  allow  the 
President  to  win  the  District  of  Columbia  by  102,000  votes.  We 
would  have  had  to  become  more  competitive  in  the  District  of 
Columbia;  we  would  have  had  to  go  out  and  make  a  more  appeal- 
ing campaign,  frankly,  to  the  citizens  of  the  District,  which  is  why 
I  feel,  by  the  way,  that  the  arguments  made  to  this  committee  that 
the  electoral  college  somehow  is  protective  of  minority  rights  is  just 
dead  wrong. 

Senator  Bayh.  Well,  you  have  very  dramatically  given  us  the 
best  common  denominator  for  determining  importance  as  to  where 
you  spend  your  money.  I  will  ask  that  that  table,  if  I  may,  if  you 
have  no  objection,  be  placed  in  the  record  to  show  that  there  were 
significant  areas  in  small  States  where  you  did  spend  a  dime,  and 
that  is  a  pretty  good  barometer. 

Mr.  Bailey.  That  is  correct. 

[The  table  referred  to  follows:] 
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1976  STATE-BY-STATE  SPENDING  IN  THE  GENERAL  ELECTION  BY  THE  PRESIDENT  FORD  COMMIHEE 


Ofgani- 

Electoral  Local  spot  Local  print  Survey  zational 

vote  television  advertising  research  support 


Alabama                                   9  $42,500       $11,000         $6,200  $16,300 

Alaska  ..III 3          7,200    .^.^.^  16,100 

Arizona 6    500  12,100 

Arkansas 6    300  3,700 

California                          45  619,000         89,000         54,470  312,000 

Colorado  ZIIIIZ 7    6,990  22,000 

Connecticut 8  55,000            400         11,100  31,700 

Oeiaware                                          .  3    1,100    7,900 

Florida    17  147,000         27,000         24,934  64,800 

Georgia 12    14.700 

Hawaii 4          9.000    19,400 

Idaho 4    7,700 

Illinois                                    26  294,000         75,000         25,520  165,400 

Indiana 13  67,000         18,000          4,286  42,900 

Iowa    8  55,000         21,000         14,840  25,800 

KansasIII"III'"1 7    1,900 

Kentucky 9        26,000    6,754  30,800 

Louisiana               10  61,000         10,000          6,754  8,200 

Maine IZ 4        14,000    10.400 

Maryland 10  67,000          6,000         10,559  73,500 

Massachusetts 14    15.200 

Michigan                              21  178,000         58,000          2,014  44.900 

Minnesota 10    10.800 

Mississippi 7  22,000          8,000         11,140  16,300 

Missouri                           12  143,000         31,000          8,710  49.000 

Montana 4          7,000          3.000    7,300 

Nebraska 5    8,700 

Nevada 3        15.000    11,200 

New  Hampshire 4    9.800 

New  Jersey 17    73,000        26,818  9,100 

New  Mexico 4         11,000    3,250  15,900 

New  York                 41  664,000       134,000         34,979  246.200 

North  Carolina 13  51.000        37,000        10,979  73,900 

North  Dakota 3        10,000    9,000 

Ohio                                  25  278,000       100,000         22,859  136,100 

Oklahoma 8  39,000        14,000          3,800  14,500 

Oregon              6  61.000         15,000          3,800  24,100 

Pennsylvania 27  331,000       124,000        32,556  155,900 

Rhode  Island 4        25,000    2,360  7,500 

South  Carolina 8  44,000         16,000          3,950  15,800 

South  Dakota 4          7.000    11,800 

Tennessee 10         54,000    13,887  23,200 

Texas                  26  217,000         36,000         36,000  170.900 

Utah 4    5.900 

Vermont 3    1,127  11,800 

Virginia 12  67,000         16,000         12,344  81,500 

Washington 9        83,000    8,127  28,200 

West  Virginia 6    100    5.300 

Wisconsin 11  67,000         29.000         17,803  27.100 

Wyoming 3    5.100 

District  of  Columbia 3        85,000            600    1,800 


Mr.  Bailey.  I  would  recommend  to  you,  Senator,  by  the  way,  if 
there  is  a  way  of  doing  it,  that  you  request  from  the  Carter  com- 
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mittee  people  a  similar  table,  because  I  think  what  you  will  find  is 
that  this  is  only  half  the  picture,  but  the  other  half  of  the  picture, 
for  the  same  reason,  is  almost  identical;  that  Wyoming,  again,  was 
a  State  in  which  they  spent  no  money,  because  they  assumed  we 
were  going  to  win. 

Senator  Bayh.  We  have  talked  to  Mr.  Rafshoon.  He  has  not 
testified,  but  the  pattern  is,  just  turn  the  coin  over  and  you  see  a 
mirror  image. 

Mr.  Bailey.  Yes,  sir,  exactly. 

Senator  Bayh.  Thank  you  very  much.  I  really  appreciate  your 
taking  the  time  to  join  us  again.  Senator  Heflin? 

Senator  Heflin.  If  you  have  a  direct  election  for  President,  what, 
in  your  opinion,  would  cause  the  expenditure  of  money  in  Wyo- 
ming? 

Mr.  Bailey.  The  principal  governing  factor  under  direct  election 
is  how  many  votes  you  get— I  mean,  how  many  popular  votes  you 
get— which  is  not  a  factor  under  the  electoral  college.  Where  a 
campaign  has  the  opportunity  to  increase  its  national  plurality,  it 
will  attempt  to  do  so. 

I  am  not  suggesting  at  all  that  Wyoming  becomes  the  focus  of 
the  national  campaign,  but  what  I  am  suggesting  is  that  under  the 
electoral  college,  it  made  no  difference  what  the  winning  margin 
was  in  Wyoming.  As  long  as  we  assumed  that  we  were  going  to  win 
it  without  making  any  effort  there,  then  we  would  not  make  any 
more  effort  there. 

Under  a  direct  election,  the  plurality  that  you  built  up  in  Wyo- 
ming is  the  key  to  offsetting  the  plurality  that  the  other  campaign 
may  be  able  to  build  up  in  Alabama  or  in  the  District  of  Columbia, 
or  wherever,  so  that  every  vote  is  important.  And  that  is  why  I 
believe  that  more  emphasis — not  media  money,  but  organization 
money  through  the  party  organization,  national.  State  and  local, 
would  be  concentrated  in  order  to  swell  turn-out  in  those  States 
that  you  know  you  are  going  to  win  and  in  order  to  identify  your 
voters  in  States  that  you  think  you  are  going  to  lose  and  turn  them 
out  in  order  to  cut  the  losses. 

I  think  there  would  be  a  fairly  dramatic  difference  in  the  break- 
down of  the  budget  on  those  items,  and  much  more  money  would 
be  going  into  organization,  and  much  more  of  it  into  States  that 
are  now  written  off  in  the  sense  of  sure  losers,  or  ignored  in  the 
sense  of  sure  winners. 

Senator  Heflin.  Thank  you. 

Senator  Bayh.  I  know  from  own  personal  experience  out  there — 
and  I  guess  you  get  surrounded  in  your  own  political  campaign 
when  you  are  running.  In  the  last  Presidential  campaign'  I  was  not 
running,  but  I  was  very  anxious  that  our  side  beat  your  side,  which 
we  did  not. 

I  remember  calling  the  campaign  headquarters;  we  need  the  Vice 
President  in  here;  we  need  the  President  in  here.  I  mean,  when  you 
get  the  message  that  a  conclusion  has  been  made  that  your  State 
does  not  look  like  its  winnable,  that  has  a  very  detrimental  impact 
on  our  precinct  organization  people. 

When  you  talk  about  how  you  can  strengthen  this  two-party 
system,  it  seems  to  me  that  you  can  do  it  not  by  thinking  the 
Presidential  campaign  is  going  to  do  it,  but  whatever  you  do,  have 
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an  impact  at  the  precinct  level.  If  we  can  convince  each  precinct 
man  and  woman  that  it  is  important  to  knock  on  those  doors  and 
get  every  vote  out  and  that  everybody  that  votes  knows  that  vote  is 
going  to  be  counted  for  the  candidate  for  whom  it  is  cast,  that  is 
one  thing  we  can  do  to  help  strengthen  the  party  system. 

Mr.  Bailey.  Absolutely  true,  Senator.  The  same  argument  is 
made  on  the  reverse  side;  that  if  from  the  Presidential  campaign 
and  the  national  party,  there  is  no  message  into  the  State  party 
mechanism  and  the  local  party  mechanism  that  what  they  do 
really  matters,  then  the  chances  are  they  are  not  going  to  do  very 
much,  or  at  least  the  opportunity  to  build  enthusiasm  within  the 
party  mechanism  at  the  local  level  is  not  very  great. 

Under  the  electoral  college,  the  only  time  that  message  is  genu- 
ine from  the  top  is  when  there  is  a  conclusion  that  the  State  is 
competitive. 

Senator  Bayh.  In  a  direct  popular  vote  system,  could  the  party 
campaigns  ignore  State  organizations  and  ignore  precinct  organiza- 
tions? 

Mr.  Bailey.  No;  quite  the  contrary.  I  think  that  there  would  be  a 
major  effort,  quite  aside  from  the  Presidential  election,  to  build  the 
party  apparatus  in  States  like,  as  I  used  in  my  statement,  Massa- 
chusetts. The  Massachusetts  Republican  Party  exists,  but  it  is  not  a 
thriving  organization;  it  is  not  a  thriving  organization  because  the 
chances  of  dramatically  increasing  Republican  strength  in  the 
State  legislature  is  not  very  great,  and  so  they  tend  not  even  to  run 
State  legislature  candidates. 

But  under  a  direct  election  Presidential  system,  the  Presidential 
candidates  and  the  national  party  have  an  interest  in  making  sure 
that  the  party  organization  in  Massachusetts  is  built  up  so  that  it 
can  do  the  organizational  job,  in  a  Presidential  year,  of  cutting 
losses,  even  though  we  know  we  are  not  going  to  win  Massachu- 
setts. 

You  can  at  least  cut  the  losses  by  an  organizational  effort,  and  in 
order  to  have  the  organization  there  in  a  Presidential  year,  I  am 
quite  certain  that  it  would  lead  to  efforts  to  make  sure  that  the 
organization  is  built  in  the  non-Presidential  years.  That  is  why  I 
think  that  the  argument  that  a  direct  election  would  somehow 
break  down  party  organization  at  the  State  and  local  level  is  really 
quite  wrong. 

Senator  Bayh.  Senator  Hatch  had  some  questions  that  he  would 
like  to  get  your  response  to.  He  is  not  here;  would  you  mind  if  we 
submitted  those  to  you  so  you  could  put  them  in  the  record,  so  that 
those  who  study  the  record  will  have  a  chance  to  see  what  the 
response  would  be  to  those  questions? 

Mr.  Bailey.  I  would  be  happy  to  try  to  answer  anything  that 
anybody  on  the  committee  has. 

Senator  Bayh.  I  would  also  like  to  insert  the  Carter  campaign 
expenditures  at  this  point. 

[The  material  referred  to  follows:] 
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Bailey,  Deardourff  &  Associates,  Inc., 

Washington,  D.C.,  April  2,  1979. 

Hon.  Orrin  Hatch, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Hatch:  When  I  testified  on  March  30,  1979,  before  the  Sub- 
Committee  on  the  Ck)nstitution  of  the  U.S.  Senate  Committee  on  the  Judiciary,  your 
staff  presented  me  a  written  question  on  your  behalf  and  requested  a  written 
response. 

Here  are  both. 

Question.  "Your  perspectives  on  campaign  organization  are  extremely  interesting. 
But,  I  wonder  if  they  do  not  beg  another  point.  In  his  statement  submitted  during 
hearings  two  years  ago,  Curtis  Gans  of  the  Americans  for  Democratic  Action  stated: 

"  '*  *  *  For  two  decades,  or  ever  since  the  advent  of  television  as  a  central  factor 
in  American  lives,  the  practice  of  politics  has  been  increasingly  dominated  by  the 
political  commercial  image  making  and  mass  media  manipulation.  Only  the  need  to 
maximize  the  vote  in  key  states  has  forced  national  campaign  managers  to  expend 
resources  for  organization  in  the  several  states. 

'"However,  should  this  nation  move  to  a  system  of  direct  popular  vote  for  Presi- 
dent, what  few  remaining  incentives  to  political  organization  would  be  lost.  Elector- 
al contests  would  be  between  Pat  Caddell  and  Robert  Teeter,  between  Deardourff 
and  Bailey  and  Jerry  Rafshoon.  The  contest  would  not  be  among  those  who  could 
recruit  and  organize  the  largest  number  of  participants  in  the  process,  but  rather 
who  could  most  effectively  and  skillfully  manipulate  media  imagery.' 

"This  statement  certainly  bespeaks  the  high  professional  esteem  in  which  you  are 
held.  On  the  other  hand,  it  suggests  the  concerns  of  many  that  the  role  of  grassroots 
political  organization  will  be  eroded,  with  the  role  of  the  national  media,  and  those 
who  utilize  it,  enhanced.  Would  you  please  comment  on  Mr.  Gans'  assertion?" 

Answer.  I  share  much  of  Mr.  Gans'  concern  over  television  politics  but  come  to  an 
absolutely  different  conclusion  about  the  impact  on  participatory  democracy  that 
would  result  in  a  shift  from  the  Electoral  College  to  Direct  Election  of  the  Presi- 
dent. Apparently  "serious  students  of  the  political  process"  (for  whom  Mr.  Gans 
suggests  he  speaks)  and  competent  practitioners  in  the  political  process  (among 
whom  I  hope  I  am  numbered)  can  see  things  dramatically  differently. 

Every  political  campaign  designed  to  win  has  essentially  two  goals:  First,  to 
convince  enough  qualified  voters  that  its  candidate  is  best;  second,  to  get  enough  of 
those  supporters  to  the  polls  to  win. 

Historically,  local  people  organizations  were  the  major  instrument  to  get  both  jobs 
done:  Communication  with  the  voters  about  the  candidate  via  door-to-door  cam- 
paigning, local  literature  drops,  neighborhood  phone  banks,  etc.;  and  Election  Day 
turnout  efforts  either  to  maximize  total  voter  turnout  in  areas  of  strength  or  to 
identify  your  own  voters  and  turn  them  out  to  cut  the  losses  in  areas  of  weakness. 

Obviously,  the  advent  of  television  has  had  a  profound  impact  on  people  participa- 
tion in  campaigns,  but  the  impact  and  capacity  of  television  politics  is  almost  wholly 
in  the  first  campaign  function  (communication  about  the  candidate)  and  almost 
nonexistent  in  the  second  (turnout). 

As  a  communication  vehicle  competent  television  is  undeniably  more  effective 
than  anything  other  than  voters  meeting  the  candidate  personally — more  effective 
than  radio  (one  dimension  only);  more  effective  than  brochure,  newspaper  or  bill- 
board advertising  (one  dimension  only);  more  effective  than  door-to-door  contact  on 
the  candidate's  behalf;  and  to  many  voters  even  more  effective  than  Party  endorse- 
ment. The  reason  is  that  competent  television  can  give  voters  the  feeling  that  they 
know  the  candidate  well  enough  to  be  confident  in  their  own  judgment  of  him  or 
her  and  need  not  rely  on  neighbors'  judgments  or  Party  endorsement  as  the  most 
sensible  basis  for  a  judgment. 

Whether  this  is  good  or  bad  for  the  political  process  is  hard  to  judge.  Despite  the 
human  frailties  and  technical  skills  of  the  so-called  "image-makers"  I  am  satisfied 
that  it  is  next  to  impossible  for  television  to  effectively  "sell"  a  candidate  as 
something  that  he  or  she  isn't.  I  think  that  it  is  probably  good  for  voters  to  feel  they 
know  the  candidate  well  enough  to  make  their  own  judgments  rather  than  being 
forced  to  rely  on  the  word  or  endorsements  of  others.  But  it  is  undeniable  that  the 
influence  of  the  Parties  and  their  endorsements  suffers  in  the  process.  And  obvious- 
ly the  value  and  use  of  people  organizations  to  communicate  candidate  qualities  and 
issue  positions  are  significantly  diminished  by  the  availability  of  television  commu- 
nications. 

But  I  fail  to  see  any  change  at  all  that  is  likely  in  either  the  use  or  value  of 
television  as  a  communications  vehicle  about  the  candidate  if  the  Electoral  College 
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gives  way  to  Direct  Election.  Network  television  campaigns  would  remain  the  same; 
local  television  buys  would  still  focus  on  regional  issues;  there  would  be  less  thmk- 
ing  in  terms  of  key  States  and  more  in  terms  of  key  voter  groups  but  the  general 
patterns  would  be  the  same.  As  long  as  there  is  television  politics,  people  organiza- 
tions are  going  to  be  less  important  for  communication  about  the  candidates  than 
television.  That's  a  fact  of  life  that  isn't  going  to  be  affected  either  way  by  a  Direct 
Election  amendment.  . 

The  turnout  job  of  a  campaign  is  another  story.  Television  as  a  turnout  vehicle  is 
almost  completely  ineffective.  It  can,  of  course,  swell  some  interest  in  the  campaign 
and  it  can  persuade  potential  voters  of  the  merits  of  a  candidate.  But  it  cannot  drag 
voters  to  the  polls;  it  can't  canvas  to  identify  a  candidate's  voters;  it  can't  knock  on 
your  door  with  a  personal  neighborly  plea  to  vote;  it  can't  call  you  on  the  phone 
with  an  urgent  neighborly  plea;  it  can't  check  the  voting  lists  to  see  whether  you 
have  voted;  it  can't,  in  short,  wring  every  last  vote  for  a  candidate  out  of  any  block, 
or  neighborhood,  or  precinct,  or  county,  or  State,  or  nation.  Those  are  people 
organization  functions— and  any  candidate  anywhere  who  relies  only  on  television 
courts  losing  on  Election  Day  because  his/her  voters  stay  home. 

It  is  here  where  Mr.  Gans  is  profoundly  wrong.  He  says  Direct  Election  would  kill 
people  organization  politics.  The  truth  is  that  the  Electoral  College  works  dramati- 
cally against  people  organization  politics  and  Direct  Election  would  produce  a 
dramatic  increase  in  people  organization  politics. 

Under  the  Electoral  College,  turnout  simply  doesn't  matter  to  the  presidential 
campaigns  except  where  it  can  decide  who  wins  a  particular  State  and  its  bloc  of 
electoral  votes.  Turnout  can  be  critical  in  key  States— that  is,  where  both  campaigns 
are  competitive.  But  turnout  is  totally  irrelevant  under  the  Electoral  College  in 
those  States  which  are  sure  winners  or  sure  losers.  In  1976,  for  example,  once  the 
Ford  campaign  decided  it  was  going  to  lose  the  District  of  Columbia  no  matter  what 
it  did  and  win  Utah  no  matter  what  Carter  did,  it  spent  no  money  there— particu- 
larly for  political  organization.  The  Carter  campaign  also  ignored  those  two  States 
for  mirror  image  reasons: 

"It  simply  didn't  matter  how  much  Carter  won  or  Ford  lost  D.C.  by.  The  electoral 
votes  belonged  to  Carter— regardless  of  turnout.  There  was  no  advantage  to  Ford  to 
cut  his  losses.  There  was  no  advantage  to  Carter  to  swell  his  plurality. 

"It  simply  didn't  matter  how  much  Ford  won  or  Carter  lost  Utah  by.  the  electoral 
votes  belonged  to  Ford— regardless  of  turnout.  There  was  no  advantage  to  Carter  to 
cus  his  losses.  There  was  no  advantage  to  Ford  to  swell  his  plurality." 

So  when  Mr.  Gans  says,  "Only  the  need  to  maximize  the  vote  in  key  States  has 
forced  national  campaign  managers  to  expend  resources  for  organization  in  the 
several  states"  he  is  precisely  correct.  And  one  very  big  reason  for  that  is  that  the 
Electoral  College  gives  no  bonus  or  recognition  of  any  kind  to  coming  close  or 
winning  big  either.  Under  the  Electoral  College  a  presidential  campaign  would  be 
incompetent  if  it  worried  ten  seconds  about  how  big  it  wins  or  loses  in  any  State. 
The  only  States  that  should  get  any  organizational  money,  time  or  thought  at  all 
should  be  where  both  campaigns  are  competitive  and  turnout  makes  a  difference. 
Direct  Election  would  change  that  dramatically.  Every  vote  would  count.  Turnout 
will  be  critical  everywhere — and  turnout  organization  will  be  important  every- 
where. If  1976  had  been  under  Direct  Election,  the  Ford  campaign  could  not  have 
permitted  a  102,000  Carter  plurality  in  D.C.  and  instead  would,  as  a  minimum,  have 
had  to  canvas  to  identify  and  turnout  its  maximum  vote  to  cut  its  losses.  And  the 
Carter  campaign  would  have  hyped  D.C.  turnout  to  a  fair-thee-well  to  swell  its 
plurality.  In  Utah,  Ford  would  have  hyped  overall  turnout  and  Carter  would  have 
canvassed  to  turn  out  his  maximum  vote.  All  of  which  would  have  put  a  premium 
on  people  and  Party  organization  everywhere,  not  just  in  places  where  the  election 
seemed  close.  Two  results  would,  of  course,  have  been  more  emphasis  on  people 
organization  politics  and  significantly  expanded  voting. 

It  is  easy  to  nominate  television  as  the  bogeyman  of  all  our  political  ills.  And 
surely  television  politics  leaves  much  to  be  desired.  In  this  case,  however,  I  believe 
Mr.  Gans  has  allowed  those  ills  to  blind  him  to  common  sense.  No  reforrn  would 
better  answer  television's  weakening  of  participatory  democracy  than  a  shift  from 
the  Electoral  College  to  Direct  Election  in  which  turnout  is  important  everywhere. 
I  would  be  remiss  if  I  didn't  also  suggest  that  the  advent  of  television  is  one 
reason  why  I  believe  that  what  may  have  been  a  justification  for  the  Electoral 
College  system  in  1787  is  no  longer  a  justification  for  it  today.  Then,  cohesive 
national  communications  was  extraordinarily  difficult.  The  separate  States  and 
regions  varied  dramatically  in  their  perception  of  the  issues  and  their  knowledge  of 
the  candidates.  Each  State  and  region  was  wary  of  the  different  perspectives  and 
interests  of  others.  They  undoubtedly  saw  their  electoral  vote  bloc  as  their  best 
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protection  against  alien  ideas  and  people— far  distant,  but  still  within  the  same 
federation.  Today's  is  another  world  where  national  mobility  and  national  communi- 
cations have  homogenized  our  politics.  Candidates  are  known  equally  well  every- 
where. Common  news  sources  have  tended  toward  a  much  more  common  perspec- 
tive on  issues.  And,  in  my  opinion,  the  Electoral  College  system  which  once  served 
to  protect  local  values  serves  today  only  to  threaten  a  constitutional  nightmare  and 
to  discourage  the  involvement  of  the  people  in  their  democracy. 

I'd  like  to  ask  that  you  request  the  Committee's  consent  to  insert  this  letter  in  the 
record  of  the  Hearings  of  March  30,  1979. 

Sincerely, 

Douglas  I.  Bailky, 

President. 


MEDIA  EXPENDITURES  FOR  THE  CARTER  CAMPAIGN:  TV,  RADIO 


States  by  population 


Electoral  votes 


Alaska 

Wyoming 

Vermont 

Nevada 

Delaware 

North  Dakota 

South  Dakota 

Montana 

Idaho 

New  Hampshire 

District  of  Columbia.. 

Hawaii 

Rhode  Island 

Maine 

New  Mexico 

Utah 

Nebraska  

West  Virginia 

Arizona 

Arkansas 

Oregon 

Colorado 

Mississippi 

Kansas 

Oklahoma 

South  Carolina 

Iowa 

Connecticut 

Kentucky  

Washington 

Alabama 

Louisiana 

Minnesota 

Maryland 

Tennessee 

Wisconsin 

Georgia 

Virginia 

Missouri 

North  Carolina 

Indiana 

Massachusetts 

Florida 

New  Jersey 

Michigan 


3 

3 

3 

3 

3 

3 

4 

4 

4 

4 

3 

4 

4 

4 

4 

4 

5 

6 

6 

6 

6 

7 

7 

7 

8 

8 

8 

8 

9 

9 

9 

10 

10 

10 

10 

11 

12 

12 

12 

13 

13 

14 

17 

17 

21 


Expenditures 


$6,150 


5,321 
5,453 


84,408 
9,928 
24,769 
15,804 
18,466 


24,242 

2,666 

14,180 

41,480 

30,525 

32,545 

9,775 

37,123 

64,762 

46,578 

40,554 

49,189 

28,242 

87,792 

88,787 

77,546 

77,546 

118,610 

41,756 

4,759 

96,337 

114,055 

108,310 

104,651 

86,350 

371,018 

35,401 

59,288 
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MEDIA  EXPENDITURES  FOR  THE  CARTER  CAMPAIGN:  TV,  RADIO— Continued 

states  by  population  Electoral  votes  Expenditures 

Ohio 

Illinois 

Texas 

Pennsylvania 

New  York 

California 


25 

430,033 

26 

320,884 

27 

459,333 

27 

461,312 

41 

756,541 

45 

780,908 

3,333,032 


Magazine:  National  total — $190,604. 

Miscellaneous:  Billboard,  subways  total — $106,653. 

Newspaper: 

Black $69,554 

Jewish , 21,710 

Catholic 23,816 

Ethnic 40,462 

Suburban 91,469 

Total 247,013 

Senator  Heflin.  In  effect,  you  are  saying  that  if  you  have  a 
direct  election,  in  order  to  have  increased  activity  from  a  party 
viewpoint  in  smaller  States  and  States  where  there  is  a  one-party 
plurality — will  this  mean  that  under  direct  elections,  there  will  be 
spent  in  Presidential  elections  a  vast,  increased  sum  of  money  over 
what  is  now  being  spent? 

Mr.  Bailey.  Under  the  current  law  on  public  financing,  there  is 
an  overall  limit  as  to  what  the  campaign  can  spend.  I  think  that 
within  that  limit,  there  will  be  a  readjustment  between  budget 
categories,  and  more  money  will  undoubtedly,  in  my  opinion,  go 
into  organization  and  somewhat  less  money  into  media. 

I  think  a  more  far-reaching  effect,  however.  Senator — more  far- 
reaching  than  the  breakdown  of  the  Presidential  campaign 
budget — will  be  the  attention  that  the  national  parties  pay 
throughout  the  entire  4-year  cycle  to  building  the  strength  of  the 
State  and  local  party  mechanisms.  In  that  sense,  I  would  expect  a 
considerable  increase  in  organization  money,  not  directly  tied  to 
the  Presidential  campaigns,  but  to  build  the  organizations  in  all 
States,  which  can  be  helpful,  then,  in  Presidential  campaigns. 

Senator  Bayh.  Senator  Simpson  asked  that  we  also  include  in 
the  record — and,  I  suggest,  immediately  after  the  colloquy  that  the 
two  of  you  had — similar  colloquy  that  you  had  with  Senator 
Wallop,  so  that  that  might  be  compared  by  those  who  read  the 
record. 

Mr.  Bailey.  Yes,  sir. 

Senator  Bayh.  Thank  you  very  much,  Mr.  Bailey;  we  really 
appreciate  your  being  here. 

Senator  Bayh.  Our  next  witness  this  morning  is  Dr.  Walter 
Berns  of  the  American  Enterprise  Institute.  I  understand.  Dr. 
Berns,  you  had  some  reluctance  to  testify  without  a  Senator  on  the 
other  side  of  this  issue  to  be  present.  Since  that  was  not  possible, 
we  have  asked  the  staff  counsel  to  assume  the  role  of  asking  any 
questions  that  you  feel  might  be  sufficiently  helpful. 

Dr.  Berns.  Reluctant,  Senator,  is  an  exaggeration.  I  would  have 
preferred  some  friendly  faces  up  there,  because  I  know  very  well 


that  I  disagree  with  you  and  it  is  always  nice— I  know  from  my 
experience  and  the  experience  of  others  in  Senate  hearings  that  it 
is  nice  to  have  some  support,  or  at  least  the  potential  up  there.  But 
reluctance,  no;  I  am  perfectly  content  to  testify. 

Senator  Bayh.  Tell  you  what  I  will  do;  I  will  smile  while  you  are 
testifying.  [Laughter.] 

Dr.  Berns.  I  hope  we  will  all  smile  when  I  finish. 

Senator  Bayh.  I  must  say  that  your  distinguished  colleague  of 
the  American  Enterprise  Institute,  Dr.  Martin  Diamond,  who  testi- 
fied on  the  last  set  of  hearings,  I  feel,  gave  as  good  and  logical  an 
argument  as  I  have  heard  presented  on  the  other  side  of  this  issue. 
We  were  all  deeply  aggrieved  that  later  on  in  that  morning  he  had 
that  tragic  heart  attack,  but  his  testimony  was,  I  thought,  very 
well  presented  and  stated  the  opposition  case  very  cogently. 

Dr.  Berns.  Yes,  sir.  If  I  may  say  so,  he  was  not  only  a  distin- 
guished colleague  of  mine,  although  I  was  not  at  that  time  associat- 
ed with  AEI,  but  he  was  a  friend  of  27  years  standing,  and  what 
happened  here  on  that  occasion  2  years  ago,  of  course,  was  a 
terrible  event. 

May  I  proceed,  Senator? 

Senator  Bayh.  Please. 

TESTIMONY  OF  WALTER  BERNS,  RESIDENT  SCHOLAR, 
AMERICAN  ENTERPRISE  INSTITUTE 

Dr.  Berns.  I  prepared  a  statement,  and  ask  that  it  be  printed  in 
the  record. 

Senator  Bayh.  We  will  place  it  in  the  record,  if  there  are  no 
objections. 

Dr.  Berns.  As  I  said  in  that  statement,  I  doubt  that  I  can  say 
anything  this  committee  has  not  already  heard  more  than  once.  I 
am  not  being  modest.  I  doubt  that  any  witness  can  say  anything  on 
this  subject  that  has  not  been  heard  more  than  once. 

I  favor  retention  of  the  electoral  college.  I  favor  it  because  it  has 
served  us  well  over  the  years.  I  favor  it  because  I  am  persuaded 
that  the  proposed  alternative,  direct  popular  election,  would  or  is 
likely  to  have  consequences  that  we  should  all  regret.  I  think  it 
would  be  likely,  to  undermine  the  two-party  system  in  the  United 
States  and  the  moderate  character  of  politics  that  is  promoted  by 
that  two-party  system. 

I  think  that  it  would  lead  to  a  proliferation  of  candidates,  further 
weaken  the  Federal  features  of  our  constitutional  system,  cause  a 
further  concentration  of  power  here  in  Washington,  and  so  on. 

You  have  heard  all  the  arguments  I  could  bring  to  bear  in 
support  of  these  assertions,  and  you,  or  at  least  the  majority  of 
Senators  and  Members  of  the  House,  as  I  count  them,  are  not 
persuaded,  or  have  not  been  persuaded.  As  I  say  in  my  statement, 
you  accept  the  assurances  provided,  for  example,  2  years  ago  by 
another  professor  from  the  academy  that  the  two  parties  would 
continue  to  dominate  the  electoral  choices  of  the  voters.  I  do  not 
believe  it;  I  do  not  believe  it  for  two  reasons. 

First,  it  is  the  electoral  college  that  discourages  the  losers  in  a 
party  convention  from  running  on  a  separate  ticket,  or,  stated 
otherwise,  it  is  the  electoral  college  that  leads  losing  candidates  to 
accept   the   party   convention's   choice   of  a   candidate.    Under   a 
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system  of  direct  election,  the  man  who  loses  in  the  convention — 
say,  Governor  Rockfeller  in  1964— would  be  more  inclined  to  run 
on  a  separate  ticket.  He  would  stand  to  win  popular  votes  all  over 
the  country,  and  unlike  now,  under  the  electoral  college,  none  of 
them  would  be  wasted  under  a  system  of  direct  popular  election.  If 
that  sort  of  thing  happens  in  one  party,  it  might  happen  in  the 
other.  That  already  gives  us  a  minimum  of  four  candidates;  in  1976 
terms,  Carter  and,  say,  Udall,  and  in  the  other  party,  Ford  and, 
say,  Reagan.  But  that  is  only  the  beginning. 

My  second  reason  for  not  believing  that  we  will  continue  to 
operate  under  the  familiar  two-party  arrangement  is  what  I  call 
the  "do  not  waste  your  vote"  argument,  and  that  "do  not  waste 
your  vote"  argument  will  be  deprived  of  its  force.  Martin  Diamond 
used  that  argument,  and  quite  effectively,  2  years  ago  with  you. 
Speaking  also  as  a  former  member  of  the  Socialist  Party  in  the 
United  States,  I  would  also  stress  the  particular  relevance  of  that 
argument  for  members  of  socialist  parties.  We  used  to  say,  "the 
masses  are  eager  for  Thomas  and  Krueger,  but  on  election  night, 
the  votes  are  meager."  And  the  reason  they  were  meager,  of 
course,  is  that  the  support  that  one  thought  one  had,  and  had  good 
reason  to  believe  that  one  had  early  in  the  campaign,  began  to 
evaporate  under  the  force  of  this  argument,  "do  not  waste  your 
vote." 

Under  the  electoral  college  system,  a  minor  party  vote  in  Indi- 
ana will  be  wasted.  Norman  Thomas  could  not  win  in  Indiana.  It 
will  also  be  wasted  in  Ohio,  Arizona,  and  Alabama.  Under  the 
electoral  college  system,  the  Thomas  vote  or  the  Bella  Abzug  vote 
in  Indiana  cannot  be  added  to  the  Thomas  vote  or  Abzug  vote  in 
Ohio,  Arizona,  and  Alabama.  Under  a  system  of  direct  election, 
however,  they  can  be  added;  they  can  be  combined. 

If  I  were  still  a  member  of  the  Socialist  Party,  I  would  have  a 
powerful  answer  to  the  faint-hearted  supporter  who  says  to  me,  "I 
do  not  want  to  waste  my  vote."  That  answer  would  be,  "You  will 
not  be  wasting  it."  Because  every  minor  party  can  say  the  same 
thing,  we  are  likely  to  have  more  minor  parties  and  more  minor 
party  candidates — enough,  perhaps,  to  prevent  anyone  from  win- 
ning the  necessary  40  percent  plurality,  especially  when  minor 
party  candidates  can  be  publicly  funded. 

Now,  I  cannot  prove  this  will  happen,  but  neither  can  the  so- 
called  reformers  prove  that  it  will  not  happen.  I  will  not  say  that 
the  electoral  college  is  the  cause  of  the  two-party  system,  but  I  can 
say  that  it  tends  to  support  two-partyism.  That  winner-take-all- 
within-each-State  system,  which  is  a  feature  of  the  electoral  col- 
lege, tends  to  promote  combination,  coalescence,  submergence  of 
differences,  and  moderation. 

To  generalize,  my  argument  is  that  political  practice  is  related  to 
legal  structure.  Change  the  structure,  change  the  rules,  and  the 
practice  will  change.  How  it  will  change,  we  cannot  know  with 
certainty.  That  it  will  change,  we  can  know,  I  think,  with  some 
certainty.  At  a  minimum,  the  advocates  of  direct  Presidential  elec- 
tions must  admit  that  they  might  be  mistaken  when  they  assert 
that  there  will  be  no  changes  for  the  worse.  Why  then  take  the 
chance? 
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What  is  wrong  with  the  electoral  college?  Faithless  electors?  The 
problem,  I  think,  is  grossly  exaggerated,  and  even  so,  it  could  be 
solved  by  simple  statutory  enactments  in  the  States.  An  electoral 
college  deadlock?  It  has  not  happened  since  1824,  and  could  con- 
ceivably happen  in  our  time  only  if  a  sectional  third-party  candi- 
date were  to  succeed  where  even  George  Wallace  failed,  and  in  the 
light  of  what  has  happened  in  the  South  since  1968,  that,  itself, 
seems  almost  inconceivable  to  me. 

The  electoral  college,  as  this  committee  was  told  2  years  ago  by 
Prof.  Judith  Best,  is  biased  against  third-party  candidates  in  gener- 
al, and  sectional  third  parties  in  particular. 

Another  problem:  a  minority  President.  It  has  not  happened 
since  1888,  assuming  that  it  happened  then,  and  it  is  not  likely  to 
happen  now.  It  could  happen,  but  not  likely.  And  what  if  it  did? 
Have  we  reached  a  point— have  we  really  reached  a  point  where 
the  Constitution,  unaided,  is  incapable  of  lending  legitimacy  to  an 
office?  This  is  the  point  I  would  stress. 

We  may  indeed  be  approaching  that  point,  the  point  where  the 
right  to  hold  any  office  depends  solely  on  the  suffrage  of  a  popular 
majority.  One  man,  one  equally  weighted  vote,  said  the  Supreme 
Court  in  the  apportionment  cases — cases,  let  it  be  noted,  that  had 
nothing  to  do  with  voting.  This  populist  principle  was  the  only  one 
the  Supreme  Court  could  find  in  the  American  political  tradition. 
The  Justices  who  said  this  in  those  apportionment  cases  must  have 
been  blind.  They  certainly  could  not  have  read  the  debates  of  the 
1787  Convention  and  they  could  not  have  read  the  Federalist 
Papers. 

The  men  who  founded  this  country  surely  recognized  the  entitle- 
ments of  a  popular  majority,  but,  with  an  eye  to  the  qualifications 
or  qualities  required  of  an  office,  they  devised  institutions — the 
electoral  college  being  one  of  them — that  modify  or  qualify  the 
majority  principle.  Nothing  could  be  clearer  than  that  the 
Founders  sought  free  institutions  that  would,  nevertheless,  protect 
the  country  from  what  we  today  call,  populism. 

The  organizing  principle  of  this  body — the  Senate  of  the  United 
States — is  surely  not  majority  rule,  and  its  procedures  are  not 
simply  democratic.  Federal  judges  are  not  elected  at  all.  If  legitima- 
cy springs  only  from  the  principle  of  one  man,  one  equally  weight- 
ed vote,  upon  what  meat  do  these  our  judicial  Caesars  feed  that 
they  have  grown  so  great?  Indeed,  if  only  this  populist  principle, 
why  vote  at  all?  Why  not  select  all  officers  by  lot?  That  is  truly 
democratic,  for  that,  and  that  only,  is  a  system  that  pays  no  atten- 
tion to  qualifications,  or  insists  that  all  men  are  equally  qualified. 

Why,  indeed,  representative  government  if  we  are  not  permitted 
institutions  intended  to  produce  competent  representatives?  In 
short,  what  we  should  be  disputing — and  I  mean  we  here  in  this 
hearing  and  shortly,  I  suspect,  in  the  country — what  we  should  be 
disputing  is  the  issue  that  the  Founders  disputed;  namely,  what 
system  is  more  likely  to  produce  a  President  possessing  the  quali- 
ties required  of  the  person  who  holds  this  office.  I,  too,  may  be 
blind,  but  I  have  yet  to  encounter  a  proponent  of  this  so-called 
electoral  reform  who  argues  that  a  President  directly  elected  by 
the  people  will  be  a  better  President. 
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Indeed,  we  are  warned  of  the  possibility  of  a  President  who  lacks 
a  majority  or  a  plurality  of  the  popular  vote,  as  if  that  alone 
matters,  as  if  legitimacy  springs  only  from  numerical  preponder- 
ance or  popularity — should  Mr.  Carter  be  required  right  now  to 
resign  his  office — as  if  the  American  people  would  not  accept  a 
President  with  a  constitutional  or  electoral  college  majority,  as  if 
the  American  people  have  lost  their  attachment  to  the  Constitu- 
tion. As  if  they  have  lost  their  attachment  to  constitutionalism. 
What  is  constitutionalism  if  not  a  qualification  on  majoritarian- 
ism? 

Now,  it  may  come  to  that,  and  if  it  does,  and  we  then  search  out 
the  cause  of  it,  we  might  look  first  to  those  men — some  of  them,  I 
regret  to  say,  in  the  Congress  of  the  United  States — who,  in  their 
biennial  effort  to  abolish  the  electoral  college,  tell  the  country  that 
a  President  elected  by  a  constitutional  majority  of  the  people  is, 
nevertheless,  an  illegitimate  President. 
_  Thank  you,  Mr.  Chairman. 

Senator  Bayh.  Would  you  explain  what  you  meant  by  that  last 
sentence? 

Dr.  Berns.  Yes,  sir.  At  this  particular  time,  we  already  have  two 
constitutional  amendments  floating  around  the  States  waiting  to  be 
ratified.  You  now  propose  to  offer  a  third  constitutional  amend- 
ment. Part  of  the  argument  for  this  constitutional  amendment  is 
that  we  fear  that  a  President  might  be  elected  without  a  popular 
majority.  We  then  say  that  this  would  be  illegitimate. 

It  seems  to  me  that 

Senator  Bayh.  Now,  I  do  not  know  who  has  said  that,  and  I  do 
not  suppose  there  is  anybody  who  is  a  more  enthusiastic  supporter 
of  change  than  I.  You  said  some  of  us  in  the  Congress.  I  have  never 
said  that,  that  electing  a  minority  President  would  make  that 
person  illegitimate.  Maybe  somebody  else  has,  but  please  go  ahead. 

Dr.  Berns.  I  did  not  say  that  you  had.  Senator,  but  that  is  the 
implication.  I  will  climb  down  from  the  use  of  that  word. 

Senator  Bayh.  I  just  want  to  get  the  meaning.  Excuse  me  for 
interrupting. 

Dr.  Berns.  I  am  concerned  that  by  stressing — and  we  have 
stressed — let's  say,  the  undesirability  and  the  danger,  if  you  will,  of 
electing  what  we  can  simply  call  a  minority  President,  but  never- 
theless a  man  who  has  a  constitutional  authority  that  comes  from 
the  Constitution — by  stressing  the  inadequacy,  if  you  would,  of  this 
title  to  office,  it  seems  to  me  that  we  are  likely  to  undermine  the 
attachment  to  the  Constitution.  Afterall,  we  ask  the  American 
people  to  accept  all  kinds  of  things  that  a  majority  of  them,  per- 
haps, would  not  prefer  to  have;  we  ask  them  to  accept  certain 
elements  of  criminal  procedure,  for  example;  we  ask  them  to  accept 
the  prospect  of  criminals  apparently  or  clearly  guilty  being  acquit- 
ted because  of  the  failure  of  a  policeman  to  warn  him  upon  his 
arrest,  and  so  forth  and  so  on,  that  anjrthing  he  says  will  be  used 
as  evidence  against  him. 

My  point  is  that  we  ask  the  American  people — and  even  a  major- 
ity of  them — to  stomach  some  things  that  the  Constitution,  in  its 
wisdom,  thinks  are  desirable,  but  that  they  may  not  think  desir- 
able. 
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As  I  said  in  my  statement,  constitutionalism  is  a  qualification  of 
majoritarianism.  The  whole  point  of  all  this  is,  I  think  we  minimize 
the  attachment  to  the  Constitution  on  the  part  of  the  American 
people  if  we  say  that  they  cannot  accept  as  President  of  the  United 
States  someone  who  has  an  electoral  college  majority  but  a  popular 
minority.  After  all,  the  American  people  accepted  President  Ford; 
he  was  not  elected,  nor  had  any  votes  in  any  contest.  If  I  may  say 
so,  President  Ford  did  an  exceedingly  good  job  of  restoring  confi- 
dence in  the  country  at  a  terrible  time  in  our  history,  and  restoring 
confidence  in  the  Constitution. 

Senator  Bayh.  I  accept  that  assessment.  I  do  not  know  what  your 
position  was  at  the  time  we  were  trying  to  get  the  25th  Amend- 
ment in  the  Constitution,  but  I  do  know  that  some  scholars  were 
saying,  "If  it  is  not  broke,  do  not  fix  it;  we  have  never  had  a 
situation  like  that,  where  you  have  had  a  Vice  Presidential  vacan- 
cy as  well  as  a  Presidential  vacancy  in  4  years,  so  leave  it  alone." 

I  never  suggested  that  the  country  would  not  survive  if  it  hap- 
pened; that  the  Speaker  could  not  run  the  country  during  the 
interim.  But  I  did  suggest  that  it  might  run  a  little  better  if  it  had 
an  easier  way  of  transition,  which  I  think  President  Ford  per- 
formed admirably  under  those  exact,  extremely  difficult  circum- 
stances. I  had  never  suggested  that  the  country  would  come  to  an 
end,  that  there  would  be  tanks  in  the  streets,  although  some  people 
have  testified  before  this  committee  that  about  that  would  happen 
if  you  had  a  direct  popular  vote. 

What  I  have  suggested  is  that  everything  else  being  equal,  that  it 
is  probably  easier  for  a  person  to  function  as  President  if  he  is  the 
choice  of  most  of  the  people.  Now,  would  you  object  to  that  assess- 
ment? 

Dr.  Berns.  Oh,  no,  sir;  I  would  certainly  agree  with  that.  And  if 
the  electoral  college  were  to  produce,  say,  two  minority  Presidents 
in  a  row,  then  I  think  we  would  have  a  matter  that  we  would  have 
to  be  seriously  concerned  with,  surely. 

Senator  Bayh.  I  am  concerned  with  each  President  one  at  a  time. 
That  it  would  take  two  in  a  row — I  am  concerned  that  each  Presi- 
dent has  an  almost  impossible  job  being  President  of  the  United 
States,  it  seems  to  me,  and  he  has  to  have  everything  going  for  him 
that  we  can  possibly  give  him.  We  had  testimony  of  the  difficulty 
of  Presidents  who  served  in  a  situation  where  it  was  even  a  close 
election,  like  the  Kennedy-Nixon  election  in  1960.  There  was  a 
good  deal  of  thought  about  how  there  could  be  a  stronger  basis  or 
foundation  in  1964  so  things  could  be  done. 

Basically,  I  guess,  that  has  pretty  well  been  accepted  everyplace 
else  in  our  system,  has  it  not;  that  the  person  who  is  Governor  or 
county  sheriff  is  the  person  who  gets  the  most  votes? 

Dr.  Berns.  Senator,  you  may  recall  the  incident — and  I  regard  it 
as  probably  Mr.  Nixon's  finest  hour — when  as  President  of  the 
Senate,  he  formally  announced  the  victory  of  Senator  Kennedy  in 
that  election  and  then  had  some  rather  charming  things  to  say 
about  the  system,  and  so  forth.  I  am  sure  you  were  present  and  you 
recall  it. 

Senator  Bayh.  That  was  a  little  bit  before  my  time  here. 

Dr.  Berns.  Oh,  that  is  right;  I  am  sorry. 
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Senator  Bayh.  Interestingly  enough,  we  had  President  Nixon  and 
President  Ford  and  President  Johnson  and  President  Carter  all 
lend  their  support  to  the  direct  popular  vote  system,  men  who  have 
served  in  the  White  House. 

Dr.  Berns.  Yes,  sir.  I  would  take  one  statement,  or  one  sentence 
out  of  my  statement  and  ask  you  a  question  with  respect  to  it.  Am 
I  wrong  when  I  say — well,  I  will  read  my  statement — I,  too,  may  be 
blind,  but  I  have  yet  to  encounter  a  proponent  of  this  so-called 
reform  who  argues  that  a  President  directly  elected  by  the  people 
will  be  a  better  President? 

I  have  read  through  the  hearings— not  all  of  them,  of  course,  but 
a  lot  of  them;  I  have  read  through  all  the  hearings  of  2  years  ago 
and  I  have  read  what  has  been  printed  in  the  press.  But  I  have  not 
found  any  statement,  any  argument  from  the  proponents  of 
change,  that  the  system  of  direct  election  of  the  President  would  be 
likely  to  produce  a  better-qualified  President.  Am  I  wrong  in  that 
assertion? 

Senator  Bayh.  I  think  you  are  right  in  that  assertion.  I  think  you 
can  find  the  record  replete  with  people  from  all  walks  of  life,  all 
parties,  all  philosophical  persuasions,  including  yourself,  if  I  under- 
stand you  just  now — that  you  thought  a  President  would  function 
better  if  he  was  the  choice  of  most  of  the  people,  rather  than  if  he 
was  the  choice  of  fewer  people. 

Dr.  Berns.  Yes,  sir,  I  think  the  President  can  function  better  and 
the  system  is  better  off,  the  country  is  better  off  if,  for  example,  a 
President,  in  winning  the  electoral  college,  also  wins  a  majority  of 
the  States. 

There  must  be  many  people  in  this  room — and  I  am  sure  Profes- 
sor Kirkpatrick  would  have  this  information  on  the  tip  of  her 
tongue,  but  I  think  it  is  true  to  say  that  there  have  been  only  two 
winning  Presidents  in  the  20th  century  who  have  not  also  won 
winning  an  electoral  college  majority — who  have  not  also  won  a 
majority  of  the  States.  The  two  exceptions,  I  think,  are  Mr.  Carter 
and  Mr.  Kennedy. 

But  there  is  a  tendency,  as  many  witnesses  have  testified,  on  the 
part  of  the  electoral  college  to  avoid,  if  you  will,  a  sectional  candi- 
date. That,  I  think,  enables  a  President  to  function  in  his  office. 

But  the  principal  point  I  want  to  make  is  that  I  think  we  really 
should  be  disputing  the  question,  which  electoral  system  is  likely  to 
produce  a  President  better  qualified.  That  was  the  way  the  issue 
was  debated  in  the  Constitutional  Convention  of  1787.  They  were 
not  solely  motivated  by  the  necessity  to  get  a  President  who  was 
the  choice  of  the  majority  of  the  people. 

Senator  Bayh.  Well,  Dr.  Berns,  if  you  push  that  analogy  about 
the  way  the  debate  functioned  in  Philadelphia,  you  get  into  some 
pretty  difficult  situations  that  I  don't  think  would  be  acceptable 
today  by  our  people.  The  system  that  our  Founding  Fathers  sug- 
gested would  choose  the  best  President  would  not  let  women  vote 
for  him.  The  system  that  our  Founding  Fathers  were  willing  to 
tolerate  was  one  that  had  slavery.  The  system  that  our  Founding 
Fathers  tolerated  was  one  that  said  you  had  to  pay  a  property  tax 
before  you  could  vote.  Now,  I  do  not  think  we  are  going  to  push 
that  analogy  very  far,  are  we? 
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Dr.  Berns.  There  is  a  tendency  on  the  part  of  professors  to 
answer  questions  by  asking  them.  May  I  turn  it  around  on  you,  sir? 

Are  you  suggesting  that  we  have  nothing  whatever  to  learn  from 
the  men  who  founded  this  country? 

Senator  Bayh.  Well,  let  me  ask  you  a  question.  Do  you  thmk  I 


am? 


Dr.  Berns.  No,  sir.  Do  you  think  I  was? 

Senator  Bayh.  All  right.  Everybody  knows  what  Birch  Bayh 
thinks  about  direct  election.  Do  you  think— you  were  suggesting 
the  analogy  that  our  Founding  Fathers  had  infinite  wisdom  for  a 
plan  to  choose  the  best  President,  and  I  suggest  to  you  that  they 
had  ingredients  in  that  system  which  I  think  we  would  totally  be 
unwilling  to  accept  today. 

Dr.  Berns.  All  I  said.  Senator,  was  that  the  question,  as  they 
addressed  it  when  they  came  to  this  issue— a  necessary  issue  of 
how  will  we  select  a  President— they  considered  that  question  in 
the  context  of  the  larger  question  of  which  electoral  system  would 
produce  a  better  qualified  President.  That,  it  seems  to  me,  is  the 
proper  way  to  consider  this— not  which  system  is  more  likely  to 
produce  a  President  that  has  a  numerical  preponderance.  That  is 
why  I  drew  upon  their  authority. 

It  is  no  more  fair  of  me  to  suggest  that  you  think  they  were 
dunces  than  it  is  for  you  to  think  I  would  applaud  their  acceptance 
of  slavery.  Incidentally,  Senator,  the  founders  did  not  establish 
slavery,  nor  did  they  disfranchise  women  or  require  a  property 
qualification  for  voting. 

Senator  Bayh.  What  I  am  suggesting  is  that  to  propose  a  system 
because  it  is  a  system  that  is  supposed  to  choose  a  better  President 
than  another  system  is  extremely  difficult  to  do  and  I  confess  I  do 
not  know  that  direct  election  is  going  to  choose  a  better  President 
or  not.  Having  had  a  brief  departure  from  sanity  and  being  out 
there  in  the  field  thinking  in  terms  of  how  you  run  for  President 
and  what  it  is  like  to  be  there,  I  wish  we  could  find  some  different 
way  to  nominate  a  President,  so  he  did  not  have  to  go  through  the 
trial-by-combat.  I  just  do  not  think  there  is  any  perfect  system. 

What  I  am  concerned  about,  since  I  do  not  believe  you  can  say 
any  system  guarantees  that  you  are  going  to  have  a  fellow  who  is 
fully  capable  of  running  for  President  elected,  is  that  we  ought  to 
make  sure  that  whoever  is  elected  is  elected  in  an  environment 
which  gives  him  the  best  chance  to  use  the  God-given  talents  he 
has  to  perform  an  almost  impossible  job.  That  is  what  I  am  con- 
cerned about. 

Dr.  Berns.  Well,  I  am  concerned  about  that,  too,  sir.  I  am  also 
concerned  that  if  it  is  at  all  possible — and  the  founders  of  this 
country  thought  it  might  be— that  the  man  elected  by  a  particular 
electoral  college  would  be  likely  to  have  more  God-given  talents 
than  somebody  else. 

Senator  Bayh.  Here  again,  I  have  said  repeatedly — and  every- 
body knows  how  I  feel  about  this,  but  just  so  we  have  it  in  the 
record — far  from  being  deprecative  of  our  Founding  Fathers,  I 
think  they  were  the  smartest  group  of  men  we  have  had  in  one 
room  at  any  one  time  in  the  history  of  the  human  race. 
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Dr.  Berns.  Yes,  sir.  And  if  I  may  interject,  that  is  the  principal 
reason  why  I  am  opposed  to  this  call  for  a  constitutional  conven- 
tion. There  are  not  going  to  be  any  Madisons  in  that  group. 

Senator  Bayh.  I  salute  you;  I  concur. 

One  of  the  real  signs  of  the  greatness  of  those  men  was  they 
recognized  that  they  themselves  were  not  infallible,  and  so  they  did 
provide  for  the  amending  process.  One  of  the  interesting  coinci- 
dences, I  think— you  know  better  than  I,  having  studied  all  this— 
one  of  the  first  instances  where  they  determined  that  their  original 
judgment  was  in  error  was  the  way  they  had  decided  to  elect  the 
President. 

Dr.  Berns.  Yes,  sir;  the  12th  amendment. 

Senator  Bayh.  So  some  of  the  Founding  Fathers  themselves  were 
in  the  Congress  and  had  to  participate  in  the  12th  amendment. 

Well,  you  have  been  very  kind.'  Let  me  ask  you  to  think  out  loud 
with  us  about  this  whole  question  of  damage  to  the  two-party 
system.  Of  course,  we  do  not  know  absolutely  how  a  popular  vote 
system  would  function  as  it  impacts  on  the  two-party  system  or  our 
party  structure,  and  I  think  it  is  wise  to  try  to  stretch  our  imagina- 
tions and  try  to  anticipate  what  might  be  there. 

Dr.  Berns.  Absolutely. 

Senator  Bayh.  But  I  guess  on  the  other  side  of  that,  it  is  not  wise 
to  ignore  some  of  the  same  imperfections  that  exist  in  the  present 
system. 

Dr.  Berns.  Absolutely. 

Senator  Bayh.  The  present  system  has  made  it  possible  for  a 
Wallace  to  almost  bring  chaos  into  the  system.  It  has  made  it 
possible  for  a  splinter-party  candidate  by  the  name  of  Gene  McCar- 
thy, who  got  about  1  percent  of  the  popular  vote,  to  almost  deter- 
mine who  was  elected  President.  Does  that  concern  you? 

Dr.  Berns.  Yes,  it  does.  Using  those  same  examples,  I  would  say 
the  electoral  college  made  it  impossible  to  throw  the  system  into 
deadlock,  and  the  electoral  college  made  it  impossible  for  Senator 
Eugene  McCarthy  to  have  the  impact  on  the  election  that  he 
thought  he  would  or  that  he  hoped  that  he  would,  or  I  guess  that 
he  hoped  that  he  would. 

As  Professor  Kirkpatrick  said,  we  have  to  balance  these  things. 
Any  system  is  bound  to  have  imperfections.  I  think  you  would 
agree  with  what  I  said  in  my  printed  statement  that  any  political 
practice  is  going  to  be  affected  to  some  extent  by  the  legal  or 
constitutional  structure.  So  if  we  change  the  structure,  we  are 
going  to  have  changes  in  the  practice,  almost  assuredly. 

I  certainly  do  not  hesitate  to  agree  with  you  that  we  cannot 
predict  these  things;  we  have  to  make  a  judgment.  In  my  printed 
statement,  I  refer  to  something  said  by  the  chairman  of  the  Demo- 
cratic National  Committee  in  1975,  I  think  it  was,  when  asked 
about  the  probable  effects  of  the  changes  of  the  Democratic  Party 
rules.  Mr.  Strauss  said,  "The  odds  are  that  we  cannot  produce  a 
candidate  on  the  first  ballot." 

Now,  this  is  a  very  well-informed  man,  and  perhaps  he  was  right; 
perhaps  the  odds  were  that  the  Democrats  could  not  produce  a 
candidate.  But  the  first  time  these  rules  were  tested,  there  was  not 
a  brokered  convention;  the  Democrats  produced  a  candidate  on  the 
first  ballot.  I  use  this  example  merely  to  say  that  the  most  quali- 


139 

fied  men— men  who  are  better  able  than  most  to  judge  these 
things,  because  they  are  famihar  with  the  way  things  work— may 
be  wrong  in  their  assessment. 

And  then  I  conclude  from  that,  since  it  is  possible— and  it  seems 
to  me  that  you  have  conceded  at  least  this  much— that  some  of 
these  changes  would  have  deleterious  consequences,  and  conse- 
quences we  would  all  regret.  Then  it  seems  to  me  that  you  bear  the 
burden  of  the  argument  in  fostering  this  change. 

Senator  Bayh.  I  accept  that. 

Dr.  Berns.  Yes. 

Senator  Bayh.  I  honestly  confess,  when  I  first  came  to  this 
argument,  I  was  not  in  favor  of  changing  it. 

Dr.  Berns.  I  know  that. 

Senator  Bayh.  It  was  only  after  I  had  a  chance  to  talk  to  a  lot  of 
people  who  were  actually  out  there  and  involved  in  making  the 
process  work  that  I  came  to  believe  strongly  that  the  electoral 
college  change  was  needed— a  change  in  the  electoral  college 
svstem. 

If  you  weigh  off  the  possibility  of  malfunctions  that  you  might 
concede  are  a  possibility  against  the  very  real  things  that  have 
happened  under  the  present  system,  it  seems  you  have  a  bird  in 
the  hand  versus  one  in  the  bush.  When  you  talk  about  a  brokered 
convention,  there  is  no  question  that  we  have  had  brokered  Presi- 
dencies under  the  present  system.  Not  only  have  we  come  very 
close  just  in  the  last  election,  but  we  have  had  brokered  Presiden- 
tial choices  in  the  House  of  Representatives,  have  we  not? 

Dr.  Berns.  You  are  referring  to  1824? 

Senator  Bayh.  Yes. 

Dr.  Berns.  Yes.  That,  of  course,  was  before  the  present  party 
system  had  developed  in  the  United  States.  We  have  not  had  that 
situation  since  we  have  had  a  two-party  system. 

Senator  Bayh.  Well,  I  guess  you  could  argue  either  way  as  to 
how  the  Tilden-Hayes  decision  was  finally  arrived  at,  but  there  was 
a  brokering  there  by  using  the  independence  of  the  electors.  We 
have  come  very  close;  we  have  come  very  close. 

Well,  you  have  been  very  kind;  I  appreciate  your  letting  us  have 
the  benefit  of  your  thinking. 

Dr.  Berns.  Thank  you,  Senator. 

Senator  Bayh.  Counsel  may  have  questions  here.  Who  is  going  to 
represent  the  minority  here? 

Mr.  Lockemy.  I  have  one  from  Senator  Thurmond.  He  might  be 
here  later,  but.  Dr.  Berns,  you  stated  in  your  testimony  that  only 
two  times  this  century  a  President  has  been  elected  by  carrying  the 
majority  of  the  States. 

Dr.  Berns.  I  did  not  quite  hear  you,  but  I  will  restate  what  I 
said.  I  said  it  is  my  opinion  that,  in  the  20th  century,  on  only  two 
occasions  have  the  winning  Presidential  candidates  with  an  elector- 
al college  majority  failed  to  win  a  majority  of  the  States.  The  point 
of  that  statement  was  to  buttress  what  I  think  is  true,  and  what 
this  committee  has  been  told  in  the  past,  that  the  electoral  college 
tends  to  avoid  sectionalism. 

Mr.  Lockemy.  Well,  what  do  you  consider  would  be  the  potential 
dangers  if,  under  a  direct  election  system,  the  President  were  elect- 
ed and  got  the  majority  of  the  vote  in,  say,  only  one  State  or  two 
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States,  but  because  of  his  draw  in  other  areas  of  the  country,  he 
was  able  to  still  win  40  percent  of  the  vote? 

Dr.  Berns.  If  I  understand  your  question,  the  most  obvious 
danger  is  one  that  is  very  relevant  to,  I  suspect,  Senator  Bayh  and 
other  members  of  this  committee  right  now.  There  is  the  danger 
that  if  the  President  does  not  have  cross-sectional  support  and 
broad  support  across  the  country,  navy  yards,  military  installa- 
tions, and  so  forth  and  so  on,  are  likely  to  be  closed  down  in  one 
section  of  the  country  with  a  greater  rapacity  than  in  others. 
Mr.  LocKEMY.  That  answers  my  question. 
Senator  Bayh.  Mr.  Markman? 

Mr.  Markman.  At  the  risk  of  bringing  the  Founding  Fathers  mto 
this  again,  I  would  like  to  allude  to  Jefferson's  first  inaugural 
address.  In  that  address.  President  Jefferson  spoke  of  the  compel- 
ling need  of  this  country  to  be  governed  by  the  "will  of  the  major- 
ity." 
Dr.  Berns.  He  referred  to  that  as  a  sacred  principle. 
Mr.  Markman.  He  further  specified  that  this  was  supposed  to  be 
a  reasonable  majority. 

Dr.  Berns.  Yes,  sir,  in  the  same  sentence,  separated  by  a  semi- 
colon. 

Mr.  Markman.  I  would  like  to  ask  you.  Dr.  Berns,  what  did 
President  Jefferson  mean  by  the  term  "reasonable  majority"?  How 
does  the  electoral  vote  system  promote  this  concept?  Is  this  a 
concept  that  is  still  relevant  today? 

Dr.  Berns.  What  I  think  Mr.  Jefferson  meant  there,  and  what 
George  Washington  and  James  Madison  meant  on  various  occa- 
sions when  they  addressed  this  question— is  that  the  purpose  of 
government  in  the  United  States,  as  I  understand  from  the  Decla- 
ration of  Independence,  is  to  secure  the  rights  of  man.  The  purpose 
of  government  in  the  United  States  is  not  to  do  whatever  a  popular 
majority  at  any  particular  time  wants  done.  It  would  be  nice  if  that 
popular  majority  was  on  the  side  of  securing  the  rights  of  man.  But 
the  founders  understood  the  real  possibility  that  these  two  desider- 
ata would  come  into  conflict. 

I  could  quote  the  Declaration  of  Independence,  I  suppose:  "To 
secure  these  rights,  governments  are  instituted  among  men,  deriv- 
ing their  just  powers  from  the  consent  of  the  governed."  The  trou- 
ble is  that  the  people  may  not  consent  to  policy  that,  in  fact,  will 
secure  the  rights  of  man.  That,  of  course,  was  the  situation  this 
country  faced  at  the  very  outset. 

What  we  want  most  of  all  is  a  system  in  which  the  majority  of 
the  people  in  the  United  States  recognize  and  favor  legislation  and 
policies  that  will  indeed  protect  the  rights  of  man.  That  kind  of 
majority  was,  I  think,  what  Jefferson  was  talking  about  when  he 
said  a  "reasonable  majority";  a  majority  that  recognizes  the  rights 
of  others,  and  indeed  recognizes  the  rights  of  all,  even  at  the  price 
of  its  own  interests,  narrowly  understood. 
Mr.  Markman.  Thank  you. 

Mr.  Wood.  Senator  Simpson  had  one  question.  Proponents  of 
direct  election  raise  the  possibility  of  a  runner-up  President  under 
the  electoral  system.  Opponents  raise  the  possibility  of  a  sectiona- 
list  President  under  a  direct  election  system. 
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I  wonder  if  you  would  compare  the  likelihood  and  the  severity  of 
the  crisis,  if  any,  that  would  result  under  each  of  these  possibilities, 
and  which  would  have  a  more  severe  effect  on  the  President's 

ability  to  govern.  n        ,    ^      i 

Dr.  Berns.  If  I  am  right  in  my  statement  that  the  electoral 
college  tends  to  avoid  sectional  Presidents— the  most  grievous  ex- 
ception, to  that  is,  of  course,  the  Presidency  of  Lincoln,  who,  also  in 
my  opinion,  is  the  greatest  of  our  Presidents,  so  there  are  obviously 
qualifications  that  have  to  be  made;  of  course,  that  led  to  a  civil 

war.  /-ii   J     •  1 

The  records  of  this  committee  and  its  predecessors  are  filled  with 
evidence  with  respect  to  this  question,  and  I  would  like  to  ask  you 
to  read  the  testimony  of  Prof  Judith  Best  on  this  issue. 

As  I  understood  it,  the  question  was,  which  is  worse.  Is  that  the 
sort  of  question  you  asked  me? 

Mr.  Wood.  Well,  it  is  true  that  the  record  does  contain  state- 
ments concerning  these  possibilities.  There  is  little  if  any  testimony 
comparing  the  probability  of  a  runner-up  President  and  the  related 
crisis,  if  any,  with  the  probability  of  a  sectionalist  President  and 
the  related  crisis,  if  any. 

Dr.  Berns.  You  are  asking  me  to  respond  more  fully  to  this 
question  as  to  the  shortcomings  or  the  difficulties  to  be  encoun- 
tered in  a  sectional  President. 

Mr.  Wood.  The  relative  likelihood  and  severity  of  one  crisis 
versus  the  other.  In  other  words  which  bad  result  should  we  fear 
more— a  runner-up  President  under  the  electoral  system  or  a  sec- 
tionalist President  under  the  direct  election  system? 

Dr.  Berns.  I  would  be  guessing,  sir,  on  that;  I  would  simply  be 
guessing.  All  I  can  say  is  that  the  electoral  college  has  avoided 
sectional  Presidents,  on  the  whole.  My  suspicion  is  that  a  system  of 
direct  popular  election  of  the  President  would  be  likely  to  produce 
runner-up  Presidents  for  the  reasons  I  gave  in  my  statement. 

The  question  that  I  suppose  has  to  be  asked  is,  what  is  it  that 
produces  two-partyism.  Contrary  to  W.  S.  Gilbert— "every  gal  and 
every  boy  that  is  born  into  this  world  alive  is  either  a  little  liberal 
or  else  a  little  conservative" — we  know  that  is  a  song,  but  it,  of 
course,  is  not  true. 

Other  countries  have  many  parties.  Professor  Kirkpatrick  men- 
tioned a  situation  in  France,  where  you  have  many  candidates 
running  under  their  system  of  direct  election,  albeit  with  a  50- 
percent  majority  required.  I  do  not  know  that  that  changes  much, 
really.  There  tends  to  be  a  proliferation  of  candidates  produced  by 
that. 

The  question  really  is,  what  is  it  that  produces  two-partyism.  In 
the  political  world,  as  one  looks  around,  the  natural  thing  is  to 
have  a  lot  of  candidates — as  many  candidates  as  there  are  identifi- 
able political  interests.  The  glory  of  American  politics  is  to  force 
coalescence  and  submergence  of  these  differences,  and  to  find 
common  ground  on  which  the  country  can  be  run.  On  the  whole, 
we  have  done  that  admirably  in  this  country, 

I  cannot  swear,  certainly,  that  it  would  not  come  out  better 
under  the  other  system,  but  as  I  say,  I  doubt  it.  On  the  sectional- 
ism business,   incidentally,  we  have  a  situation  north  of  us  in 
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Canada  right  now  where  the  potential  dangers  of  that  thing  should 
be  evident  to  us. 

Senator  Bayh.  Senator  Thurmond? 

Senator  Thurmond.  Dr.  Berns,  we  are  glad  to  have  you  with  us.  I 
just  have  one  question.  Mr.  Theodore  White  dramatically  described 
a  situation  back  in  1960  that  I  would  like  to  repeat  here.  He  says: 

I  wonder  whether  you  can  imagine  what  the  scenario  of  election  night  might  be, 
with  the  entire  Nation  hanging  awake  for  the  returns,  if  we  had  another  election  as 
close  as  1960  or  1968  with  no  one  knowing  what  was  happening. 

You  all  remember  how,  in  1960,  when  the  Connecticut  vote  was  coming  in  strong 
for  John  F.  Kennedy,  Eisenhower  took  to  the  air  to  plead  with  the  people  of 
California  to  get  out  there  and  vote.  Connecticut  closes  3  hours  earlier  than  Califor- 
nia; I  think  about  8  hours  earlier  than  Hawaii.  Once  those  eastern  votes  start  piling 
up  from  the  big  cities,  one  way  or  another,  the  pressure  and  the  urge  to— and  if  it  is 
a  close  election— you  cannot  steal  a  real  election  or  a  real  majority,  but  if  it  is  a 
close  election,  that  election  night  would  be  an  invitation  to  have  militia  out  guard- 
ing the  ballot  boxes  the  next  morning. 

Do  you  have  any  comment  on  that? 

Dr.  Berns.  Yes,  sir.  If  we  had  had  a  system  of  direct  election  in 
1960  and  I  had  had  anything  to  do  with  Mr.  Nixon's  candidacy,  the 
first  thing  I  would  have  asked  for  is  that  the  ballot  boxes  in  Cook 
County,  111.  be  impounded.  That  allows  me  to  expand  on  one  point 
that  I  merely  mentioned  in  my  prepared  statement  when  I  said 
something  about  the  necessity  to  centralize  our  politics. 

It  would  seem  to  me  that  it  would  be  necessary  for  the  Congress 
of  the  United  States,  under  its  time,  place,  and  manner  authority, 
to  place  all  ballot  boxes  in  all  voting  districts  all  over  the  country 
under  Federal  control.  We  would,  I  think,  have  to  federalize  the 
system  altogether,  because  those  votes  cast  in  Cook  County,  HI  — 
and,  to  be  fair,  down-State  in  certain  traditional  Republican  dis- 
tricts— would  have  to  be  counted  by  Federal  officials.  Every  single 
vote  would  count  then  in  a  way  that  it  did  not  in  1960.  That  is  a 
point  that  is  frequently  made  by  the  defenders  of  the  electoral 
college. 

Unfortunately,  there  has  been  electoral  fraud  in  the  United 
States.  But  in  a  closely  contested  Presidential  election  under  a 
direct  system,  every  ballot  box  in  the  country  would  have  to  be 
investigated,  it  seems  to  me,  and  they  would  have  to  be  investigat- 
ed by  Federal  officials  operating  under  Federal  law. 

I  also  think  in  this  connection,  incidentally,  that  it  would  be 
necessary  for  the  Federal  Government,  under  its  same  authority — 
time,  place,  and  manner  authority — to  impose  on  the  entire  coun- 
try a  single  ballot.  Which  name  is  placed  first  on  the  ballot?  This  is 
not  something  that  the  country  as  a  whole  could  afford  to  be 
indifferent  to  under  the  new  system. 

There  would  be  changes.  We  would  have  Federal  elections  under 
Federal  law  in  a  way  that  we  do  not  have  it,  sir. 

Senator  Thurmond.  If  we  should  change  the  Constitution  and 
provide  for  the  direct  election  of  the  President,  are  we  not  destroy- 
ing the  system  of  federalism  that  was  established  in  the  Constitu- 
tion, more  or  less? 

Dr.  Berns.  Destroy — I  would  not  go  so  far.  I  would  argue  that 
there  is  a  likelihood  that  it  would  be  further  undermined.  It,  of 
course,  has  been  undermined,  perhaps  most  significantly  with  the 
17th  amendment. 
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Senator  Thurmond.  I  am  speaking  as  to  just  that  facet;  the  other 
facets  of  federahsm,  too,  but  just  as  to  that 

Dr.  Berns.  As  States  become  less  important— what  becomes  im- 
portant, I  guess,  under  a  system  of  direct  Federal  election  are 
particular  groups,  but  not  States.  Why  the  Democratic  Party  or  the 
Republican  Party  would  continue  to  have  quadrennial  conventions 
and  why  they  would  continue  to  have  a  call  of  the  States  rather 
than  a  call  of  this  particular  group  of  Hollywood  actors  or  this 
particular  group  of  people,  and  so  forth— why  call  the  States?  I  do 

not  know  why.  r  i.  u-i. 

I  suppose  that  both  parties  would  continue  to  do  it  out  ot  habit 
for  a  while.  But,  to  be  blunt  about  it,  who  would  care  what  States 
think  about  a  particular  candidate  or  a  particular  nominee? 

Senator  Thurmond.  The  prominence  given  to  the  States  in  the 
Constitution,  when  this  and  other  provisions  were  embraced  within 
the  Constitution,  would  then  be  lost  to  that  extent,  would  it  not? 

Dr.  Berns.  Yes,  and  I  am  guessing  again— I  will  qualify  it  at  all 
times— but  it  would  seem  to  me  that  it  would  have  the  effect  of 
undermining  federalism  and  making  the  President  of  the  United 
States  simply  a  national  officer,  as  opposed  to  a  Federal  and  na- 
tional officer. 

This  is  one  of  the  points  that  Martin  Diamond  stressed  2  years 
ago.  The  President  of  the  United  States  is,  to  some  extent,  a 
Federal  officer,  by  virtue  of  the  electoral  college.  I  think  that  is,  on 
the  whole,  good.  In  a  way,  it  forces  the  President  to  be  concerned 
with  States. 

Senator  Thurmond.  After  all,  we  do  not  have  a  pure  democracy 
in  this  country.  We  have  a  Republic  that  embraces  50  sovereign 
States;  States  that  have  all  the  unlimited  powers,  except  those  that 
they  have  specifically  delegated  to  the  Constitution  when  the  Con- 
stitution was  written,  and  some  amendments  to  the  Constitution 
since  that  time. 

Dr.  Berns.  Well,  Senator,  I  cannot  agree  with  everything  you 
have  said.  We  do  not  have  a  system  of  50  sovereign  States.  Even  at 
the  beginning,  Madison  referred  to  the  States  as  retaining  a  quasi- 
sovereignty.  Of  course,  over  200  years  now,  that  quasi-sovereignty 
has  been  reduced  to  something  like  a  quasi-quasi-sovereignty,  large- 
ly as  the  result  of  constitutional  amendments. 

As  I  mentioned,  the  17th  amendment  certainly  reduced  further 
the  element  of  sovereignty  in  the  States. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Senator  Bayh.  I  take  it,  since  you  have  referred  to  it  more  than 
once,  that  you  do  not  think  the  17th  amendment  was  in  the  best 
interests  of  the  country. 

Dr.  Berns.  No,  sir;  I  would  have  supported  it  with  great  enthusi- 
asm, had  I  been  around  that  early. 

Senator  Bayh.  Well,  thank  you  very  much.  Dr.  Berns;  we  appre- 
ciate your  being  here. 

Dr.  Berns.  Thank  you,  Senator. 

[The  prepared  statement  by  Dr.  Berns  follows:] 

Prepared  Statement  of  Walter  Berns 

I  doubt  that  I  can  say  anything  on  this  subject  that  this  Subcommittee  (or  its 
predecessors)  has  not  already  heard  more  than  once.  You  have  been  told  many 
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times  of  the  alleged  dangers  of  the  electoral  college  system  of  choosing  a  President; 
you  have  been  told  almost  as  often  that  these  dangers  are  largely  illusory,  and  I 
agree  that  they  are  largely  illusory.  You  have  been  warned  of  the  probable  dangers 
of  replacing  the  electoral  college  with  a  system  of  direct  elections;  and  you  have 
been  assured  that  these  dangers  are  largely  illusory  or  that  the  consequenses,  even 
if  probable,  are  not  something  we  should  fear.  I  disagree;  I  believe  that  the  proposed 
change  will  have  consequences  that  all  of  us  will  regret.  Like  others  who  have 
testified  against  this  so-called  reform,  I  am  convinced  that  it  would  cause  the 
destruction  of  the  two-party  system  and  the  moderation  that  is  fostered  by  that 
system.  I  believe  that  we  would  witness  a  proliferation  of  single-issue  candidates,  a 
further  deterioration  of  the  federal  features  of  our  politics,  and  a  further  centraliza- 
tion of  power  in  Washington.  But  I  doubt  that  I  can  persuade  you  of  this. 

The  Ck)ngress  has  heard  every  argument  I  could  offer,  yet  the  majority  of  its 
members  appear  to  be  unpersuaded.  Two  years  ago,  the  Senate  Judiciary  Committee 
was  assured  by  one  witness  from  the  academic  world,  and  apparently  accepted  his 
assurances,  that  the  two  parties  would  continue  "to  dominate  the  electoral  choices 
of  voters  for  President  [even  under  a  system  of  direct  election],"  and,  because  this  is 
so,  "there's  not  much  likelihood  of  a  proliferation  of  third  and  fourth  party  candi- 
dates." '  I'd  like  to  believe  this,  but,  on  the  basis  of  my  understanding  of  the  party 
system,  I  cannot.  I  would  expect  the  two  parties  to  continue  to  meet — at  least,  for  a 
while — in  their  quadrennial  conventions,  and — if  only  out  of  habit — continue  to 
nominate  a  presidential  candidate  by  a  call  of  the  states — as  if  it  would  continue  to 
matter  what  the  states  as  states  thought  about  the  various  nominees — but  why 
should  the  losing  candidates  accept  (as  they  now  accept)  the  party  convention  s 
choice?  They  accept  it  now  because  of  the  electoral  college;  that  is,  they  know  that 
under  the  system  of  winner-take-all  within  each  state  they  are  not  likely  to  gain 
anything  by  striking  out  on  their  own.  Under  a  system  of  direct  elections,  however, 
there  would  be  no  reason  not  to  strike  out  on  their  own. 

Take  a  concrete  example  from  the  past.  In  1964  Governor  Rockefeller  lost  the 
Republican  nomination  to  Senator  Goldwater,  but  he  did  not  run  as  a  third-party 
candidate.  He  could  have  known  from  the  experience  of  Theodore  Roosevelt  in  1912 
that  his  candidacy  would  be  likely  to  split  the  Republican  Party,  thereby  assuring 
the  victory  of  the  Democratic  candidate;  and  he  ought  to  have  known  of  the  near 
impossibility  of  determining  in  advance  the  states  in  which  the  votes  cast  for  him 
would  lead  to  the  victory  of  one  or  the  other  major-party  candidate  which,  when 
combined  with  the  states  that  he  might  win,  would  prevent  either  of  the  major- 
party  candidates  from  winning  an  electoral  college  majority.  In  short,  because  of  the 
electoral  college.  Governor  Rockefeller  could  expect  neither  to  win  himself  nor  play 
the  role  of  "spoiler."  But  let  us  imagine  his  thoughts  under  a  system  of  direct 
elections — his  thoughts  and  those  of  his  counterparts  in  the  Democratic  Party.  Why 
should  he  accept  the  party's  nominating  decision?  Why  should  he  not  run  himself? 
He  would  stand  to  win  popular  votes  all  over  the  country,  and  none  of  them  would 
be  wasted.  They  could  be  combined  as  they  now  cannot  be  combined,  counted  as 
now  they  are  not  counted.  His  Democratic  counterpart — say,  Governor  Wallace — 
would  also  stand  to  win  votes  all  over  the  country,  and  none  of  them  would  be 
wasted.  And  is  there  any  reason  why  some  black  groups  should  not  run  their  own 
candidates,  and  the  pro-abortionists,  the  anti-abortionists,  the  budget-balancers,  and, 
of  course,  the  various  brands  of  socialists?  The  total  of  votes  cast  for  all  of  these 
candidates  might  very  well  be  sufficient  to  prevent  any  candidate  from  winning  the 
necessary  40  percent  of  the  total,  and  we  would  be  faced  with  a  run-off  election  in 
which  Governor  Rockefeller  or  Governor  Wallace  or  someone  else  could  have  consid- 
erable influence. 

In  short,  we  are  not  entitled  to  assume  the  continued  existence  of  a  two-party 
system.  WTiatever  the  causes  of  two-partyism,  it  seems  clear  that  the  electoral 
college  system  works  to  support  it.  At  a  minimum,  you  cannot  be  certain  that  our 
political  system  would  continue  more  or  less  in  its  present  form.  To  insist  that  the 
two-party  system  would  be  unaffected  by  a  change  to  direct  elections  would  amount 
to  saying  that  political  practice  is  unrelated  to  legal  structure,  and  that  is  patently 
absurd.  It  is  conventional  wisdom  among  political  scientists  that  our  national  politi- 
cal parties  are  presidential  parties;  that  is  to  say,  they  are  organized  to  win  the 
presidency,  and  their  character,  as  well  as  the  character  of  the  system  of  which  they 
form  a  part,  is  determined  by  the  constitutional  and  statutory  rules  governing  the 
process  by  which  the  presidency  is  won.  Change  those  rules  and  the  party  system 
will  change.  The  prediction  that  the  two  parties  would  continue  "to  dominate  the 
electoral  choices  of  voters  for  President"  reminds  me  of  the  prediction  made  by  the 


'  "Hearings  Before  the  Committee  on  the  Judiciary,"  United  States  Senate,  95th  Congress, 
first  session,  p.  114. 
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Democratic  National  Committee  Chairman  Robert  S.  Strauss.  Asked  in  1975  what 
would  be  the  likely  consequences  in  1976  of  the  various  rule  changes  adopted  by  the 
Democratic  party,  Strauss  replied  that  "the  odds  are  we  can  t  produce  a  candidate 
on  the  first  ballot."  He  foresaw  a  brokered  convention.  This  committee  foresees— at 
least,  in  the  past,  it  has  said  if  foresees— no  proliferation  of  parties  and  no  basic 
change  in  the  two-party  system.  At  a  minimum,  the  committee  must  admit  that  it 

might  be  mistaken.  ^  ,,^       .  -xl  xi.      i    x      i 

Why  then,  are  we  asked  to  take  the  chance?  What  is  wrong  with  the  elector^ 
college?  Faithless  electors?  The  problem  is  grossly  exaggerated  and,  even  so,  could 
be  solved  by  simple  statutory  enactments  in  the  states.  An  electoral  college  dead- 
lock'' It  hasn't  happened  since  1824,  and  could  conceivably  happen  m  our  time  onlv 
if  a  sectional  third  party  candidate  were  to  succeed  where  George  Wallace  failed, 
and,  in  the  light  of  what  has  happened  in  the  South  since  1968,  that  itself  is  almost 
inconceivable.  The  electoral  college,  as  this  committee  was  told  two  years  ago  by 
Professor  Judith  Best,  is  biased  against  third-party  candidates  m  general  and  sec- 
tional third  parties  in  particular.  A  minority  President?  It  hasn  t  happened  since 
1888  (assuming  it  happened  then)  and  is  not  likely  to  happen  now  And  what  if  it 
did?  Have  we  really  reached  the  point  where  the  Constitution,  unaided,  is  mcapable 
of  lending  legitimacy  to  an  office?  .,       .  ux  ^    u  i  j 

We  may  indeed  be  approaching  that  pomt,  the  point  where  the  right  to  hold  any 
office  depends  solely  on  the  suffrage  of  the  popular  majority.  "One  man,  one  equally 
weighted  vote,"  said  the  Supreme  Court  in  the  apportionment  cases  (cases,  let  it  be 
noted,  that  had  nothing  to  do  with  voting);  this  populist  principle  was  the  only  one 
it  could  find  in  the  American  political  tradition.  The  Justices  who  said  this  must 
have  been  blind.  They  certainly  could  not  have  read  the  debates  of  the  1787 
convention  or  the  Federalist  Papers.  The  men  who  founded  this  country  surely 
recognized  the  entitlements  of  a  popular  majority,  but,  with  an  eye  to  the  qualifica- 
tions or  qualities  required  of  an  office,  they  devised  mstitutions— the  electoral 
college  is  one— that  modify  or  qualify  the  majority  principle.  Nothing  could  be 
clearer  than  that  the  Founders  sought  free  institutions  that  would  nevertheless 
protect  the  country  from  what  we  call  populism.  The  organizing  principle  of  this 
body— the  Senate— is  surely  not  majority  rule  and  its  procedures  are  not  simply 
democratic.  Federal  judges  are  not  elected  at  all.  If  legitimacy  springs  only  from  the 
principle  of  one  man,  one  equally  weighted  vote,  upon  what  meat  do  these  our 
judicial  Caesars  feed?  Indeed,  if  only  this  populist  principle,  why  vote  at  all?  Why 
not  select  all  officers  by  lot?  That  is  truly  democratic,  for  that  and  that  only,  is  a 
system  that  pays  no  attention  to  qualifications— or  insists  that  all  men  are  equally 
qualified.  Why  representative  government  if  we  are  not  permitted  institutions  in- 
tended to  produce  competent  representatives?  In  short,  what  we  should  be  disputing 
is  the  issue  the  Founders  disputed,  namely  what  system  is  more  likely  to  produce  a 
President  possessing  the  qualities  required  of  the  person  who  holds  this  office.  I,  too, 
may  be  blind,  but  I  have  yet  to  encounter  a  proponent  of  this  so-called  reform  who 
argues  that  a  President  directly  elected  by  the  people  will  be  a  better  President. 
Instead,  we  are  warned  of  the  possibility  of  a  President  who  lacks  a  majority  or  a 
plurality  of  the  popular  vote— as  if  that  alone  matters;  as  if  legitimacy  springs  only 
from  numerical  preponderance  or  popularity.  (Should  Mr.  Carter  be  required  now  to 
resign  his  office?)  As  if  the  American  people  would  not  accept  a  President  with  a 
constitutional  or  electoral  college  majority.  As  if  the  American  people  have  lost 
their  attachment  to  the  Constitution.  As  if  they  have  lost  their  attachment  to 
constitutionalism.  For,  what  is  constitutionalism  if  not  a  qualification  on  majoritar- 
ianism? 

It  may  come  to  that,  and  if  it  does,  and  we  then  search  out  the  cause  of  it,  we 
might  look  first  to  those  men— some  of  them,  I  regret  to  say,  in  the  Congress  of  the 
United  States— who,  in  their  biennial  effort  to  abolish  the  electoral  college,  tell  the 
country  that  a  President  elected  by  a  constitutional  majority  of  the  people  is 
nevertheless  an  illegitimate  President. 

Senator  Bayh.  Our  next  witness  is  Ruth  E.  Kobell,  the  Legisla- 
tive Assistant  for  the  National  Farmers  Union.  Ms.  Kobell,  we 
appreciate  your  being  here. 

TESTIMONY  OF  RUTH  E.  KOBELL,  LEGISLATIVE  ASSISTANT, 
NATIONAL  FARMERS  UNION 

Ms.  Kobell.  I  am  Ruth  E.  Kobell,  legislative  assistant  for  the 
National  Farmers  Union.  You  have  had  a  full  morning  of  very 
detailed  testimony,  and  I  would  like  to  just  comment  briefly  on  the 
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issue  as  it  relates  to  the  position  our  organization  has  taken.  I  hope 
our  full  statement  can  be  inserted  in  the  hearing  record. 

We  appreciate  the  opportunity  to  testify,  and  wanted  to  point  out 
that  our  delegates  earlier  this  month,  meeting  in  the  National 
Farmers  Union  convention  in  Kansas  City,  reiterated  their  posi- 
tion, that  "we  urge  the  electoral  college  be  abolished  and  direct 
elections  prevail." 

We  note  that  you  have  drawn  broad  bipartisan  support  among 
the  39  Senators  who  have  co-sponsored  the  resolution,  27  of  whom 
represent  States  with  between  three  and  nine  electoral  votes.  A 
wide  variety  of  major  national  organizations  have  also  indicated 
their  support.  We  understand  that  the  legislation  is  expected  to 
reach  the  Senate  floor  for  debate  within  the  next  few  weeks,  and 
we  believe  such  prompt  action  is  in  the  national  interest. 

I  understand  that  the  last  nationwide  Gallup  and  Harris  polls  on 
the  issue  in  1977  showed  an  overwhelming  approval  for  direct 
election  of  our  President  and  Vice  President,  with  about  80  percent 
of  those  who  replied  supporting  the  amendment.  The  American 
Bar  Association  views  the  present  system  of  the  electoral  college  as 
"archaic,  undemocratic,  complex,  indirect  and  dangerous." 

It  has  been  stated  that  the  electoral  college  system  is  of  benefit 
to  small  and  rural  States  because  it  gives  them  power  out  of 
proportion  to  their  voting  strength.  We  believe  that  redistricting 
has  fairly  well  equalized  the  voting  strength  of  congressional  dis- 
tricts, but  each  State  still  has  two  Senators  regardless  of  its  popula- 
tion. 

I  do  not  believe  that  the  electoral  college  system,  in  fact,  gives 
advantage  to  voters  in  rural  States.  All  of  the  electors  of  each  State 
are  pledged  to  the  candidate  winning  a  majority — however  small — 
of  the  popular  votes  cast  in  that  State.  Thus,  the  number  of  elec- 
tors representing  a  State  with  a  large  population  can  overwhelm  a 
State  with  a  small  population,  regardless  of  the  fact  that  the  elec- 
tors may  not  accurately  reflect  the  popular  vote. 

Since  each  State's  vote  is  cast  as  a  unit,  California,  with  45  votes, 
and  New  York,  with  41,  are  almost  always  important  under  the 
electoral  college,  but  three  electoral  votes  from  North  Dakota  or 
Wyoming  or  four  from  Montana  would  hardly  make  a  difference  in 
the  electoral  college. 

In  the  1964  and  1972  landslide  elections,  electoral  votes  did  not 
make  a  difference.  But  in  1976,  if  there  had  been  a  change  of 
10,000  votes  in  Ohio  and  Hawaii,  Gerald  Ford  would  have  been 
President  even  though  Jimmy  Carter  had  a  2  million  plurality. 

I  think  it  was  clear  in  the  previous  testimony  that  in  the  1976 
election,  the  four  candidates  running  for  President  and  Vice  Presi- 
dent of  the  United  States  made  a  total  of  43  campaign  stops  in 
California,  41  in  New  York,  with  no  stops  in  Wyoming,  Idaho, 
Hawaii,  Alaska,  and  only  one  in  Arkansas,  Kentucky,  Arizona, 
West  Virgina,  Vermont,  and  Delaware. 

I  think  mathematical  equations  about  the  effect  of  the  electoral 
college  system  on  rural  versus  urban  States,  minority  group 
strength  or  any  other  divisions  within  the  electorate  really  have 
very  little  meaning  for  the  voters  of  this  country.  They  want  their 
individual  votes  to  count  as  directly  and  as  importantly  as  is  possi- 
ble. 
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Perhaps  the  poor  showing  of  people  going  to  the  polls  in  recent 
elections  reflects  the  feeling  of  our  citizens  that  they  are  too  far 
removed  from  the  process.  The  voters  want  to  feel  that  they  are,  in 
fact,  electing  their  national  leaders.  They  identify  with  the  candi- 
date of  their  choice  or  their  elected  President  in  a  very  special  way, 
perhaps  to  a  greater  degree  than  with  any  other  official  they  elect 
at  the  State  or  local  level.  If  some  election  year  they  should  wake 
up  on  Wednesday  morning  and  fmd  that  they  had  elected  one  man 
but  that  the  electoral  college  would  name  his  opponent  as  Presi- 
dent, the  country  might  very  well  fmd  itself  in  a  state  of  chaos. 
You  remember  a  number  of  such  situations  that  have  occurred, 
which  have  been  reviewed  this  morning. 

At  the  time  the  electoral  college  was  created,  communications 
were  very  difficult  and  people  in  several  States  might  not  know  for 
days  or  weeks  who  had  been  elected.  Today,  every  voter  can  know 
almost  instantly  how  the  tally  of  the  votes  is  going  and  which 
candidate  is  winning.  In  western  States,  voters  may  even  get  a 
prediction  of  the  final  outcome  before  some  of  them  have  cast  their 
ballots.  In  fact,  our  delegates  have  urged  that  the  news  media 
should  be  prohibited  from  broadcasting  results  of  balloting  for  the 
offices  of  Presidents  and  Vice  President  of  the  United  States  until 
the  polls  are  closed  in  all  States. 

National  Farmers  Union  urges  that  the  Congress  move  expedi- 
tiously to  approve  the  constitutional  amendment  for  direct  election 
of  the  President  and  the  Vice  President  so  the  States  can  move  on 
acting  on  its  ratification. 

That  is  the  end  of  my  statement.  If  there  are  questions,  I  would 
be  glad  to  try  and  answer. 

Senator  Bayh.  Thank  you  very  much,  Ms.  Kobell.  In  other  words, 
as  an  organization  representing  rural  people,  you  do  not  believe 
that  the  direct  popular  vote  would  discriminate  and  be  detrimental 
to  the  people  who  live  in  rural  America? 

Ms.  Kobell.  No,  we  do  not.  We  believe,  in  fact,  that  rural  people 
might  feel  more  involved  in  the  process  of  government  if  they  felt 
that  they  did,  indeed,  play  a  larger  part  in  the  process  of  election. 

Senator  Bayh.  Thank  you;  I  appreciate  that.  I  think  it  is  very 
interesting,  and  I  think  it  goes  to  the  small  State,  rural  argument, 
and  I  appreciate  having  the  views  of  your  membership  and  your 
organization. 

Senator  Thurmond? 

Senator  Thurmond.  I  have  no  questions. 

Ms.  Kobell.  Thank  you  very  much. 

Senator  Bayh.  Thank  you  very  much. 

[The  prepared  statement  by  Ms.  Kobell  follows:] 

Prepared  Statement  of  Ruth  E.  Kobell,  Legislative  Assistant,  National 

Farmers  Union 

Mr.  Chairman  and  Members  of  the  Committee:  I  am  Ruth  E.  Kobell,  Legislative 
Assistant  for  National  Farmers  Union,  1012  14th  Street,  N.W.,  Washington,  D.C. 

We  appreciate  this  opportunity  to  testify  again  in  support  of  the  Senate  Joint 
Resolution  No.  28  which  would  propose  an  amendment  to  the  Constitution  of  the 
United  States  providing  for  the  direct  popular  election  of  the  President  and  Vice- 
President  of  the  United  States. 

Delegates  to  our  National  Farmers  Union  convention  held  earlier  this  month  in 
Kansas  City,  Missouri,  adopted  the  following  policy  statement: 

"We  urge  the  Electoral  College  be  abolished  and  direct  elections  prevail." 
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We  note,  Mr.  Chairman,  that  you  have  drawn  broad  bi-partisan  support  among 
the  39  Senators  who  have  co-sponsored  the  Resolution,  27  of  whom  represent  states 
with  between  three  and  nine  electoral  votes.  A  wide  variety  of  major  national 
organizations  have  also  indicated  their  support,  including:  the  League  of  Women 
Voters,  the  American  Bar  Association,  the  American  Civil  Liberties  Union,  the 
Americans  for  Democratic  Action,  the  AFL-CIO,  the  American  Federation  of  Teach- 
ers, the  Chamber  of  Commerce,  Common  Cause,  the  United  Auto  Workers  and  the 
National  Farmers  Union.  The  White  House  has  also  given  the  direct  vote  drive  its 

blessing.  „        c 

We  understand  that  the  legislation  is  expected  to  reach  the  Senate  floor  for 
debate  within  the  next  few  weeks.  We  believe  such  prompt  action  is  in  the  national 
interest. 

The  latest  nationwide  Gallup  and  Harris  polls  on  the  issue  in  1977  showed 
overwhelming  approval  for  direct  election  of  our  President  and  Vice-President,  with 
about  75  percent  of  those  who  replied  supporting  the  amendment.  The  American 
Bar  Association  views  the  present  system  of  the  Electoral  College  "archaic,  undemo- 
cratic, complex,  indirect  and  dangerous." 

In  the  past  it  has  been  stated  that  the  Electoral  College  system  is  of  benefit  to 
small  and  rural  states  because  it  gives  them  power  out  of  proportion  to  their  voting 
strength.  Re-districting  has  fairly  well  equalized  the  voting  strength  of  Congression- 
al districts  but  each  state  has  two  Senators  regardless  of  its  population. 

The  electoral  college  system,  in  fact,  gives  no  advantage  to  voters  in  rural  states. 
All  of  the  electors  of  each  state  are  pledged  to  the  candidate  winning  a  majority— 
however  small— of  the  popular  votes  cast  in  that  state.  Thus,  the  number  of  electors 
representing  a  state  with  a  large  population  can  overwhelm  a  state  with  a  small 
population,  regardless  of  the  fact  that  the  electors  may  not  accurately  reflect  the 
popular  vote. 

For  example.  State  A  may  have  30  Electors  and  a  winning  majority  of  51  percent 
of  their  popular  vote,  therefore  cast  14  electoral  votes  not  representing  their  popu- 
lar vote.  State  B  may  have  3  Electors  and  a  winning  majority  of  67  percent  of  the 
popular  vote,  therefore  having  only  one  electoral  vote  not  representing  the  popular 
vote. 

Since  each  state's  vote  is  cast  as  a  unit,  California  with  45  votes  and  New  York 
with  41  are  almost  always  important  under  the  Electoral  College,  but  3  electoral 
votes  from  North  Dakota  will  hardly  ever  make  a  difference  in  electoral  college 
outcome. 

In  the  1964  and  1972  landslide  elections,  electoral  votes  did  not  make  a  difference. 
But  in  1976  if  there  had  been  a  change  of  10,000  votes  in  Ohio  and  Hawaii,  Gerald 
Ford  would  have  been  President  even  though  Jimmy  Carter  had  a  2  million  plural- 
ity. 

In  the  1976  election,  the  4  candidates  running  for  President  and  Vice-President  of 
the  United  States  made  a  total  of  43  campaign  stops  in  California,  41  in  New  York, 
no  stops  in  Wyoming,  Idaho,  Hawaii  and  Alaska  and  only  one  in  Arkansas,  Ken- 
tucky, Arizona,  West  Virginia,  Vermont  and  Delaware. 

Mathematical  equations  about  the  effect  of  the  Electoral  College  system  on  rural 
versus  urban  states,  minority  group  strength  or  any  other  divisions  within  the 
electorate  really  have  very  little  meaning  for  the  voters  of  this  country.  They  want 
their  individual  votes  to  count  as  directly  and  as  importantly  as  is  possible.  That 
minority  groups  are  less  important  under  the  Electoral  College  is  certainly  an 
argument  in  favor  of  direct  election.  Voters  want  to  abolish  the  Electoral  College 
because  it  gets  between  them  and  their  inherent  right  to  choose  a  President  by 
majority  vote. 

Rural  people  want  direct  election  of  their  President  as  much  as  do  city  people. 
They  want  to  feel  that  their  President  is  interested  in  them  as  people,  not  as 
residents  of  one  state  of  another. 

Perhaps  the  poor  showing  of  people  going  to  the  polls  in  recent  elections  reflects  a 
feeling  of  our  citizens  that  they  are  too  far  removed  from  the  process.  The  voters 
want  to  feel  they  are  in  fact  electing  their  national  leaders.  They  identify  with  the 
candidate  of  their  choice  or  their  elected  President  in  a  very  special  way,  perhaps  to 
a  greater  degree  than  with  any  other  official  they  elect  at  the  state  or  local  level.  If 
some  election  year  they  should  wake  up  on  Wednesday  morning  and  find  that  they 
had  elected  one  man  but  that  the  Electoral  College  would  name  his  opponent  as 
President,  the  country  might  very  well  find  itself  in  a  state  of  chaos.  You  remember 
that  this  happened  in  1888  when  Republican  Benjamin  Harrison  ran  90,000  votes 
behind  Democrat  Grover  Cleveland  in  the  popular  vote  but  complied  an  electoral 
vote  majority  and  was  elected  President. 
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Under  the  present  electoral  system,  the  voters  of  a  state  which  generally  casts  a 
majority  vote  for  one  party's  candidate  also  realize  that  their  votes  are  being  taken 
for  granted.  Politicians  usually  spend  more  time  wooing  the  swing  district  or  swing 
state  than  they  do  in  the  district  or  state  they  know  with  some  degree  of  certamty 
will  vote  either  for  or  against  them. 

At  the  time  the  Electoral  College  was  created,  communciations  were  very  difficult 
and  people  in  the  several  states  might  not  know  for  days  or  weeks  who  had  been 
selected  as  their  new  President.  Today  every  voter  can  know  almost  instantly  how 
the  tally  of  the  votes  is  going  and  which  candidate  is  winning.  In  western  states, 
voters  may  even  get  a  prediction  of  the  final  outcome  before  some  of  them  have  cast 
their  ballots.  In  fact,  our  delegates  have  urged  that  news  media  should  be  prohibited 
from  broadcasting  results  of  balloting  for  the  offices  of  President  and  Vice-President 
of  the  United  States  until  the  polls  are  closed  in  all  states. 

National  Farmers  Union  believes  that  we  can  no  longer  tolerate  the  inherent 
threats  of  the  archaic  Electoral  College  system.  We  urge  the  Congress  to  move 
expeditiously  to  approve  the  Constitutional  Amendment  for  direct  election  of  Presi- 
dent and  Vice-President  so  that  the  states  can  act  on  its  ratification. 

Senator  Bayh,  Our  last  witness  this  morning  is  Mr.  John  Datt, 
the  American  Farm  Bureau  Federation  representative  here  in 
Washington.  Mr.  Datt,  it  is  good  to  have  you  with  us  this  morning. 

TESTIMONY  OF  JOHN  C.  DATT,  DIRECTOR,  WASHINGTON 
OFFICE,  AMERICAN  FARM  BUREAU. 

Mr.  Datt.  Thank  you  very  much,  Senator  Bayh  and  Senator 
Thurmond.  It  is  again  a  pleasure  to  appear  before  you.  I  have 
enjoyed  this  morning;  as  a  student  of  government  and  one  who  has 
the  privilege  of  representing  the  Farm  Bureau  here  in  town  for  28 
years,  it  has  been  a  very  interesting  discussion.  This  is  about  the 
third  time  that  I  have  appeared  on  this  particular  subject  before 
your  committee. 

I  know  the  hour  is  late.  If  it  is  agreeable  with  you,  I  will  file  my 
full  statement  for  the  record  and  make  some  general  comments. 
We  appreciate  the  opportunity  to  present  the  views  of  the  Ameri- 
can Farm  Bureau  on  Senate  Joint  Resolution  28,  a  joint  resolution 
proposing  an  amendment  to  the  Constitution  to  provide  for  the 
direct  popular  election  of  the  President  and  Vice  President  of  the 
United  States. 

I  point  out  that  the  Farm  Bureau  is  the  largest  of  the  general 
farm  organizations,  being  the  only  one  that  has  organizations  in  49 
States  and  Puerto  Rico.  Our  policies  go  through  an  extensive  policy 
development  process,  starting  at  the  local  county  and  State  levels, 
and  national  meetings. 

The  comments  we  make  with  respect  to  the  revision  of  the 
constitutional  provision  for  the  election  of  the  President  and  Vice 
President  were  developed  through  this  process.  Delegates  to  our 
1979  annual  meeting,  which  was  held  in  January,  adopted  the 
following  policy  on  electoral  college  reform. 

We  favor  a  constitutional  amendment  to  provide  that  two  of  the 
Presidential  electors  to  which  each  State  shall  be  entitled  shall  be 
elected  on  a  statewide  basis,  and  that  the  remainder  of  such  elec- 
tors shall  be  elected  from  the  Congressional  district. 

The  proposed  amendment  should  provide  that  all  electors  be 
mandated  to  cast  their  Presidential  votes  as  did  a  plurality  of  the 
voters  in  their  respective  districts  or  States.  We  oppose  proposals  to 
use  the  popular  vote  as  the  sole  determinant  of  Presidential  elec- 
tions. 
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Let  me  say  that  for  a  number  of  years,  the  Farm  Bureau  has 
supported  the  so-called  district  plan. 

This  subcommittee  is  considering  a  proposal  calling  for  a  direct 
popular  election  of  the  President  and  Vice  President  of  the  United 
States.  Farm  Bureau  policy  opposes  such  legislation.  The  direct 
popular  election  of  the  President  and  Vice  President  would  encour- 
age the  formation  of  splinter  parties.  Under  the  direct  plan,  any 
candidate  placed  on  the  ballot,  no  matter  how  little  his  support, 
would  appear  in  the  national  total  as  receiving  those  votes  cast  for 
him.  Thus,  the  candidates  of  any  number  of  political  groups  could 
justify,  at  least  to  themselves  and  their  followers,  campaigning  in 
national  elections. 

This  is  now  the  case  in  several  western  European  nations,  where 
direct  elections  have  resulted  in  a  proliferation  of  splinter  parties. 
Such  a  plan  would  be  destructive  of  our  Federal  form  of  govern- 
ment. It  would  be  the  first  step  in  a  process,  the  logical  extension 
of  which  would  eventually  abolish  State  representation  in  the 
Senate  and  let  population  determine  the  apportionment  of  the 
Members  of  both  Houses. 

The  duality  of  our  goverment.  State  and  Federal,  has  made  it 
unique  in  history.  It  is,  in  our  conviction,  the  single  greatest 
strength  that  sets  us  apart  from  the  rest  of  the  world.  We  want  to 
keep  it. 

Let  me  say  that  we  feel  that  had  our  Founding  Fathers  desired 
to  have  a  pure  democracy,  they  would  have  established  it  at  that 
time.  Instead,  they  chose  to  go  the  route  of  a  representative  repub- 
lic which,  in  fact,  is  what  we  have  today. 

Implementation  of  the  direct  election  would  make  inevitable  the 
direct  intervention  of  Congress  into  the  voter  qualification,  eligibil- 
ity requirements,  and  voting  standards  established  by  the  several 
States.  I  agree  with  the  concern  that  Dr.  Berns  expressed  in  terms 
of,  if  you  go  the  direct  route,  the  inevitable  next  step  in  order  to 
protect  the  election  process  is  to  have  the  Federal  Government 
involved  in  it  from  beginning  to  end. 

Another  flaw  in  the  direct  popular  election  plan  is  that  a  recount 
would  be  extremely  difficult  and  involved.  In  an  election  which 
resulted  in  two  candidates  receiving  almost  identical  popular  vote 
totals,  it  is  possible  that  many  suits  would  be  filed  and  contested  in 
the  courts,  to  such  an  extent  that  Congress  might  be  unable  to 
certify  a  winner  before  inauguration  day. 

A  constitutional  amendment  providing  for  direct  election  would 
have  to  be  ratified  by  38  of  the  50  States  to  become  effective.  Farm 
Bureau  members  in  49  States  would  work  actively  against  State 
ratification  of  such  an  amendment  if  it  is  ever  sent  to  the  States 
for  ratification. 

Let  me  make  a  couple  of  comments  on  questions  that  you  raised 
earlier,  Mr.  Chairman,  about  how  shifting  from  the  current  system 
to  direct  election  might  improve  the  two-party  system,  strengthen 
it,  and  provide  for  more  involvement  at  the  local  level  of  individual 
citizens. 

Let  me  say  that  from  1957  to  1976,  I  was  responsible  for  the 
Farm  Bureau  political  education  and  action  program.  Now,  it  is 
more  fundamental  than  simply  changing  the  system  of  election,  as 
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far  as  I  am  concerned,  after  spending  a  great  deal  of  time  in  the 
country  with  Farm  Bureau  members  and  farmers  and  ranchers. 

Simply  changing  the  method  of  electing  the  President  is  not 
going  to  restore,  overnight,  the  faith  in  government  that  will  have 
to  be  restored  if  you  are  going  to  have  people  become  involved  in  a 
political  party  or  become  involved  in  the  political  process.  We  have 
worked  at  this  and  we  continue  to  work  at  it,  but  there  are  some 
more  fundamental  causes  than  simply  the  system  that  we  use  in 
terms  of  electing  a  President. 

Let  me  say  that  we  thank  you  for  the  opportunity  to  present  the 
recommendations  of  the  Farm  Bureau  members  on  this  fundamen- 
tal issue,  and  it  is  one  that  has  been  discussed  and  continues  to  be 
discussed  within  the  Farm  Bureau,  because  we  view  it  as  a  very 
fundamental  issue  in  terms  of  what  form  of  government,  and  what 
direction  we  would  go  in  terms  of  our  government,  looking  to  the 
future.  Thank  you  very  much. 

Senator  Bayh.  Thank  you,  Mr.  Datt.  I  appreciate  your  being  here 
and  am  glad  to  have  Farm  Bureau  testimony.  I  say  that  as  a 
present  member  of  the  Farm  Bureau,  a  former  county  president  of 
the  Farm  Bureau,  and  former  township  president  of  the  Farm 
Bureau. 

Mr.  Datt.  I  know  you  have  a  good  background,  and  we  trained 
you  well  in  the  Farm  Bureau  organization;  both  you  and  your  wife 
were  active  in  the  Farm  Bureau,  and  we  are  proud  of  that. 

Senator  Bayh.  I  bring  that  personal  involvement  into  the  pic- 
ture, because  you  talk  about  your  3  million  members  and  your 
policy  being  determined  through  your  extensive  membership  par- 
ticipation. In  talking  to  my  fellow  Farm  Bureau  members  in 
Fayette  Township  over  in  Vigo  County,  I  do  not  recall  them  men- 
tioning to  me,  when  I  asked  them,  that  the  question  of  direct 
election  or  electoral  college  or  district  plan  was  discussed  at  the 
Fayette  Township  Farm  Bureau  meeting. 

Mr.  Datt.  Well,  let  me  say.  Senator,  that  not  every  issue  that  the 
Farm  Bureau  is  involved  in  is  discussed  at  every  township  and 
every  county  meeting  every  year.  I  am  confident  that  at  some  time 
over  the  past  years,  this  has  been  discussed  at  your  particular 
county  level.  It  may  not  have  been  discussed  this  year.  There  may 
have  been  other  issues  that  they  discussed  at  that  particular  time. 

But  I  can  assure  you  that  it  was  discussed  in  a  number  of  county 
meetings;  it  was  discussed  by  the  Resolutions  Committee  of  the 
American  Farm  Bureau,  which  is  made  up  of  the  State  Farm 
Bureau  presidents  who  reflect  what  has  been  discussed  in  their 
particular  States. 

Senator  Bayh.  How  was  it  discussed? 

Mr.  Datt.  How  was  it  discussed? 

Senator  Bayh.  Yes;  I  have  to  confess  to  you  that  the  county 
meetings  I  sat  in  on,  it  was  rather  obvious  what  the  national  Farm 
Bureau  position  was  before  the  discussion  started. 

Mr.  Datt.  Well,  basically  what  you  do  in  most  cases,  they  take 
the  policy  statement  that  exists  from  the  previous  year  and  use 
that  as  the  basis  for  their  discussion.  I  can  assure  you  that  as  far 
as  we  are  concerned,  no  mandate  came  from  here  in  terms  of 
where  the  folks  should  be  on  this  issue  or  other  issues. 
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I  have  been  with  the  organization  long  enough  to  recognize  that 
the  issues  are  discussed  out  there.  I  have  seen  the  organization 
change  poUcies  in  a  number  of  different  areas  over  the  time  that  I 
have  been  with  this.  As  I  say,  in  many  cases  they  take  the  existing 
policy  and  use  that  as  the  basis  for  their  discussion,  as  to  whether 
they  want  to  change  or  whether  they  want  to  continue  to  support 
it,  or  exactly  what  they  want  to  do  as  far  as  that  policy  is  con- 
cerned. 

Senator  Bayh.  Do  you  believe  in  sporting  propositions? 

Mr.  Datt.  Supporting  propositions? 

Senator  Bayh.  Sporting,  s-p-o-r-t-i-n-g. 

Mr.  Datt.  I  am  not  sure  that  I  know  exactly  what  you  are 
talking  about. 

Senator  Bayh.  That  is  probably  a  safe  response. 

Mr.  Datt.  I  do  not  mean  it  that  way;  I  am  unclear  about  your 
inquiry. 

Senator  Bayh.  I  think  it  is  also  a  wise  response,  as  well  as  a  safe 
response.  I  was  just  sitting  here,  thinking;  I  would  like  to  know 
what  my  neighbors  in  Fayette  Township  who  are  Farm  Bureau 
members  really  think  about  this.  You  send  periodic  mailings  to  the 
members  of  your  organization,  do  you  not? 

Mr.  Datt.  No;  we  send  no  direct  mailings  to  the  individual 
members;  they  will  be  sent  by  the  State  Farm  Bureau,  the  Indiana 
Farm  Bureau,  or  the  county  farm  bureau. 

Senator  Bayh.  It  is  possible  to  reach  all  of  your  members  by 
mail,  and  that  is  done  periodically;  I  recall  getting  things  through 
the  mail. 

Mr.  Datt.  Not  from  the  American  Farm  Bureau. 

Senator  Bayh.  No;  from  the  State  Farm  Bureau. 

Mr.  Datt.  From  the  State  Farm  Bureau;  that  is  right. 

Senator  Bayh.  It  is  possible,  in  conjunction  with  the  State  and 
the  National,  to  reach  all  the  members,  is  it  not? 

Mr.  Datt.  Yes,  sir. 

Senator  Bayh.  Why  do  you  not  have  your  staff  prepare  a  one- 
page  position  paper,  supporting  the  district  plan;  let  my  staff  pre- 
pare a  one-page  support  of  the  direct  popular  vote,  and  figure  out 
some  way  to  send  those  out  and  let  the  members  send  in  a  blank  at 
the  bottom  as  to  which  they  support.  The  Chamber  of  Commerce 
did  that. 

Mr.  Datt.  Senator,  we  would  be  delighted  to  do  exactly  what  you 
have  said.  What  we  do  each  year  is  take  about  10  or  12  issues, 
where  we  prepare,  I  guess  you  could  say,  the  pros  and  the  cons  of 
the  issue,  and  those  are  for  discussion  purposes  at  the  county  farm 
bureau  level. 

We  did  prepare — and  I  will  have  to  go  back  and  dig  it  out  and 
make  it  available  to  you — whenever  we  had  this  issue  up  6  or  8 
years  ago,  when  there  was  a  lot  of  discussion  about  this  question 
previously,  we  did  prepare  a  discussion  paper  on  the  pros  and  cons 
of  various  things;  the  direct  election,  the  district  plan,  the  propor- 
tional plan,  and  various  other  plans  that  were  being  proposed  and 
sent  out  for  the  State  Farm  Bureaus  and  county  farm  bureaus  to 
use  for  discussion  among  the  membership. 

I  would  be  delighted  to  work  with  your  staff  in  terms  of  prepar- 
ing material  that  we  could  send  out  to  the  State  Farm  Bureaus  and 
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the  county  farm  bureaus,  where  the  pros  and  cons  of  the  various 
plans  could  be  discussed  and  the  issue  could  be  decided.  I  have  no 
concern  about  that  whatsoever.  , 

Senator  Bayh.  It  is  certainly  within  your  prerogatives  to  do  it  or 
not  do  it.  I  do  not  have  any  authority,  but  I  would  be  really 
anxious  to  find  that  out.  I  am  enough  of  a  country  boy  that  I  would 
like  to  know  what  my  country  neighbors  feel. 

I  have  to  say  to  you  at  the  very  beginning,  I  thought  the  present 
system  was  gerry-rigged  to  help  the  small  State  rural  areas,  and  I 
guess  that  with  my  rural  background,  I  said,  "Fine,  we  will  not 
change  that;  there  is  no  chance  of  getting  two-thirds  of  the 
Senate,"  et  cetera,  et  cetera. 

But  when  I  got  to  looking  at  it  and  I  listened  to  guys  like  Doug 
Bailey  saying  he  is  not  going  to  spend  any  money  out  in  those  wide 
open  spaces— and  despite  all  the  talk  about  regional  candidacies,  I 
know  a  little  bit  about  what  goes  through  the  minds  of  candidates 
and  their  organizations.  When  you  concentrate  on  those  major 
metropolitan  areas,  you  do  not  give  a  whole  lot  of  attention  to  the 
wide  open  spaces. 

So,  I  came  to  conclude  that  contrary  to  what  is  the  conventional 
wisdom,  our  rural  areas  were  not  being  helped.  My  colleague  from 
South  Carolina  feels  differently,  but  it  would  be  interesting  to  see 
what  those  people  out  there  that  I  represent  and  you  represent 
really  think  about  that.  Why  do  we  not  see  what  we  can  put 
together  on  that? 

Mr.  Datt.  Senator,  I  have  no  hesitation  whatsoever  in  terms  of 
having  this  issue  more  thoroughly  discussed  than  it  has  been  in  the 
last  several  years  with  our  people  within  the  Farm  Bureau. 

Senator  Bayh.  The  Chamber  of  Commerce  did  this;  they  sent  a 
mailer  to  all  of  their  members.  Not  everybody  is  going  to  send  it 
back,  but  at  least  that  is  how  they  arrived  at  their  support. 

Mr.  Datt.  Well,  our  policy  development  process  is  a  little  differ- 
ent, in  that  we  send  out  this  discussion  material  that  is  used  for 
the  local  and  county  meetings.  They  do  not  send  it  out  and  the 
members  vote  "yes"  or  "no."  We  send  material  out  that  is  used  for 
discussion  at  the  local  county  meeting,  and  then  as  a  result  of  that, 
the  folks  who  are  at  that  county  meeting  make  a  recommendation 
from  a  policy  standpoint.  So,  it  is  a  little  different  than  a  "yes"  and 
"no"  thing. 

You  have  been  familiar  with  the  Farm  Bureau;  you  know  that 
we  do  not  basically  operate  on  a  question  and  answer  kind  of  thing, 
because  we  feel  there  has  to  be  a  discussion  to  go  along  with  that 
as  the  decision  is  being  made. 

Senator  Bayh.  Of  course,  the  fellow  that  leads  the  discussion  is 
at  a  decided  advantage.  The  "Hoosier  Farmer"  is  the  Farm  Bureau 
organ  in  Indiana. 

Mr.  Datt.  That  is  right. 

Senator  Bayh.  It  is  conceivable  that  you  could  have  one  page  on 
each  side  with  a  blank  down  at  the  bottom;  "yes"  or  "no"  and  send 
it  in.  I  mean,  let  each  side  have  a  chance  to  be  heard  and  then  let 
the  people  decide.  Think  about  it. 

Mr.  Datt.  Well,  as  I  say,  I  have  no  qualms  whatsoever  in  terms 
of  going  back  out  again  and  making  this  one  of  our  discussion 
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topics  and  providing  material  foi  the  State  and  county  farm  bu- 
reaus to  use. 

Senator  Bayh.  Thank  you. 

Mr.  Datt.  I  just  wanted  to  say  that  I  was  interested  in  Mr. 
Bailey's  comments.  I  have  been  through  a  dozen,  or  so,  campaign 
management  schools  as  a  part  of  the  political  education  work.  I 
was  interested  in  what  he  said.  The  thing  that  interested  me  is  he 
said  that  in  terms  of  the  Ford  campaign,  they  did  not  worry  any- 
thing about  Wyoming,  and  that  under  the  direct  election,  they 
would  therefore  become  concerned  about  Wyoming. 

When  you  look  at  the  potential  number  of  increased  votes  that 
they  could  get  in  Wyoming,  it  is  not  that  great.  So,  I  am  not  sure 
that  I  would  go  as  far  as  he  did  in  terms  of  the  way  they  might 
change  their  campaign  strategy,  because  if  you  concentrated,  you 
might  get  5  percent  more  of  a  Republican  vote  than  you  would 
have  otherwise,  but  5  percent  in  Wyoming  does  not  mean  near  as 
much  as  five  percent  in  Illinois. 

So,  I  still  think  that  if  you  'go  in  the  direct  direction,  you  are 
going  to  be  interested  in  where  those  votes  are.  They  are  in  Illinois; 
they  are  in  Indiana.  You  know  where  they  are.  Senator,  just  as 
well  as  I  do. 

Senator  Bayh.  Well,  that  is  right,  and  I  think  that  was  the 
message  that  Mr.  Bailey  left  us,  if  he  left  us  a  message;  that  those 
that  had  the  big  horror  stories  about  direct  elections  concentrating 
on  the  major  metropolitan  areas  in  the  big  States — Bailey's  message 
was,  that  is  what  is  happening  now.  Senator. 

Mr.  Datt.  I  would  argue  that  it  is  going  to  continue  to  happen 
under  the  direct  election,  only  more  so.  I  think  a  5  percent  increase 
in  the  vote  in  Illinois  for  my  party,  whichever  it  may  be,  is  a  lot 
more  votes  than  a  5  percent  increase  in  votes  in  the  State  of 
Wyoming,  simply  because  of  the  numbers. 

Senator  Bayh.  But  you  see,  Bailey  and  the  others  who  have  been 
practicing  politicians  who  are  not  concerned  about  how  this  is 
going  to  be  detrimental  to  their  cause  or  is  going  to  be  detrimental 
to  small  States  point  out  that  if  you  get  5  percent  of  the  popular 
vote  in  Illinois,  the  most  you  get  under  a  direct  popular  vote 
system  is  5  percent  of  the  vote  in  Illinois. 

If,  under  the  present  system,  you  can  change  5  percent  of  the 
vote  in  Illinois,  you  get  100  percent  of  the  electoral  vote. 

Mr.  Datt.  That  is  correct. 

Senator  Bayh.  That  is  why  you  have  to  spend  more  time  in 
Illinois  to  get  that  5  percent  than  you  had  to  spend  in  less  heavily 
populated  States. 

Mr.  Datt.  I  understand  what  you  are  saying.  What  I  am  saying, 
though,  is  that  if  you  go  into  Illinois  with  the  number  of  votes 
there  and  you  get  5  percent  more  under  the  direct  election,  5 
percent  more  in  Illinois  is  a  lot  more  votes  than  5  percent  more  in 
Wyoming,  numberwise,  and  that  is  what  you  are  counting. 

Senator  Bayh.  Well,  sure. 

Mr.  Datt.  Under  direct  election,  you  are  counting  numbers. 

Senator  Bayh.  But  you  are  counting  numbers  under  the  present 
system. 

Mr.  Datt.  Yes,  but  it  is  a  weighted  number,  rather  than  a  direct 
number. 
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Senator  Bayh.  Well,  now,  let  me  ask  you  this.  The  credibility  of 
Bailey  is  that  he  does  not  have  to  speculate  as  to  what  he  would  do. 
He  does  it  for  a  living,  and  probably  has  a  good  deal  more  credibil- 
ity than  either  one  of  us. 

Mr.  Datt.  That  is  probably  right,  but  both  of  us  have  been 
through  some  campaigns,  also. 

Senator  Bayh.  Sure.  You  get  down  to  where  you  are  going  to  put 
the  emphasis.  I  do  not  know  what  5  percent  of  the  vote  in  Illinois 
is;  let  us  assume  it  is  200,000  votes. 

Mr.  Datt.  Why  do  you  not  talk  about  when  you  run  for  the 
Senate  in  Indiana?  Where  do  you  look  for  your  voting  strength  in 

Indiana? 

Senator  Bayh.  I  campaign  in  all  92  counties.  I  spend  more  time 
in  the  heavily  populated  ones. 

Mr.  Datt.  Sure,  absolutely.  Indianapolis 

Senator  Bayh.  Wait  just  a  minute,  though.  If  I  have  a  small 
county  and  I  know  that  I  have  a  chance  of  carrying  that  county  if  I 
go  there  and  losing  it  if  I  do  not  go  there,  or  if  I  know  that  by 
going  to  a  county  that  I  am  going  to  lose,  I  can  cut  down  the  size 
of,  that  loss  by  500  or  1,000  votes,  or  can  increase  the  size  of  the 
gain,  I  have  got  to  do  that. 

Now,  with  the  electoral  college,  you  do  not  have  to  do  that,  as 
Bailey  says.  You  make  a  determination  that  if  you  are  going  to 
carry  the  State,  forget  it;  if  you  are  going  to  lose  the  State,  forget 
it.  You  spend  the  time,  basically,  in  those  marginal  States,  most  of 
them  being  the  large  States. 

There  is  no  way  that  any  system  can  ignore  the  large  population 
centers,  under  the  present  system  or  under  the  direct  popular  vote 
system. 

Mr.  Datt.  I  would  agree  with  that.  The  simple  point  that  I  was 
trying  to  make  is  that  a  5-percent  increase  in  the  vote  in  your 
behalf  in  Illinois  is  a  lot  more  votes  than  a  5-percent  increase  in 
the  vote  in  Wyoming,  simply  because  of  the  size  of  the  States 
involved. 

Senator  Bayh.  You  are  arguing  my  case.  Let  me  get  back  to  the 
numbers.  These  numbers  may  be  erroneous,  but  let  us  assume  that 
5  percent  in  Illinois  is  200,000.  By  definition,  if  you  spend  whatever 
time  is  necessary  to  get  that  5  percent  in  Illinois,  the  most  you  get 
is  200,000,  or  5  percent  of  what  Illinois  has  to  offer.  That  is  under 
the  direct  popular  vote  system,  right? 

Mr.  Datt.  Yes. 

Senator  Bayh.  Under  the  present  system,  if  you  spend  whatever 
time  and  effort  is  necessary  to  get  that  200,000,  or  5  percent,  that  is 
not  what  you  get;  you  get  100  percent  of  the  electoral  vote.  You  get 
everything  Illinois  has  to  offer  by  getting  that  5  percent. 

Mr.  Datt.  The  point  I  was  trying  to  make  as  far  as  Bailey  is 
concerned,  he  was  saying  that  when  you  go  to  direct  popular,  you 
are  suddenly  going  to  be  a  lot  more  interested  in  Wyoming. 

Senator  Bayh.  That  is  not  what  he  said,  really. 

Mr.  Datt.  Sure,  he  did. 

Senator  Bayh.  No. 

Mr.  Datt.  Sure,  he  did. 
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Senator  Bayh.  He  said  you  would  be  marginally  more  interested. 
I  do  not  remember  exactly  what  he  said,  but  I  do  have  the  record 
of  the  last  time  he  testified. 

Mr.  Datt.  What  I  am  attempting  to  say  is  that  5  percent,  or 
200,000,  in  Illinois  is  more  votes  than  5  percent,  or  50,000,  in 
Wyoming. 

Senator  Bayh.  No  question  about  it. 

Mr.  Datt.  Irrespective  of  whether  you  go  to  direct  popular,  you 
are  going  to  go  back  to  Illinois  and  campaign  there.  You  may 
campaign  a  little  more  in  Wyoming,  but  not  a  great  deal  more. 

Senator  Bayh.  That  is  almost  identical  to  what  Bailey  said;  that 
you  would  spend  a  little  more  time  in  Wyoming.  He  did  point  out 
again  what  he  had  said  earlier;  conversely,  the  Ford  plurality  m 
Wyoming  under  a  direct  election  system— they  got  a  30,000-vote 
plurality  there— would  have  been  large  enough  to  wipe  out  the 
Carter  plurality  in  Ohio,  Delaware,  and  Hawaii,  combined,  where 
Carter  won  32  electoral  votes. 

Mr.  Datt.  I  guess  you  and  I  are  basically  saying  the  same  thing, 
and  I  think  that  under  either  system,  you  are  still  basically  going 
to  go  into  the  bigger  States  where  the  votes  are  and  get  them, 
irrespective  of  the  system  that  you  have. 

Senator  Bayh.  That  is  why  I  raised  that  sort  of  a  double-dipped 
question  to  Mr.  Bailey. 

Mr.  Datt.  He  was  trying  to  leave  the  impression  that  somehow 
in  a  direct  election,  you  were  going  to  spend  more  time  in  Wyo- 
ming and  you  were  not  going  to  spend  as  much  time  in  Illinois.  I 
do  not  agree  with  that;  that  is  my  point. 

Senator  Bayh.  With  all  respect,  he  may  have  left  that  impression 
with  you,  but  I  have  talked  with  him  two  or  three  times  and  I  have 
read  what  he  said  and  he  has  not  left  that  impression  with  me. 
What  he  has  said,  and  it  is  in  the  record  both  today  and  yesterday, 
is  that  if  there  is  a  direct  popular  vote  system,  you  would  have  to 
spend  more  time  and  more  resources  in  small  States  than  you  now 
spend  in  small  States,  not  that  you  now  spend  in  large  States. 

That  is  why  I  asked  the  question.  With  all  of  the  horror  stories 
about  what  is  going  to  happen  with  direct  election  on  one  side,  and 
all  the  prophecies  that,  "Hail,  hosanna,  there  is  going  to  be  a  new 
America"  on  the  other  side,  to  me  the  difference  is  going  to  be  that 
candidates  will  spend  a  little  more  time,  a  little  more  of  their  own 
presence,  a  little  more  money,  and  a  little  more  campaign  organiza- 
tion concentration  in  large  communities  in  small  States,  and  a 
little  less  effort  in  small  communities  in  large  States. 

Now  there  is  more  time  spent  in  small  communities  in  large 
States  than  there  is  in  large  communities  in  small  States,  because 
winning  that  5  percent  in  Illinois  wins  all  the  marbles  in  Illinois. 
You  can  win  100  percent  of  the  vote  in  Wyoming,  and  all  you  get 
under  the  present  system  is  three  electoral  votes;  5  percent  in 
Illinois  can  get  you  26  electoral  votes.  Well,  you  have  been  very 
kind. 

Senator? 

Senator  Thurmond.  Thank  you  very  much.  Mr.  Datt,  we  are 
delighted  to  have  you  with  us  and  I  want  to  compliment  you  on  the 
splendid  statement  you  made.  How  long  have  you  been  with  the 
Farm  Bureau? 
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Mr.  Datt.  I  came  to  work  for  the  Farm  Bureau  on  October  1, 
1950,  here  in  Washington,  and  I  have  been  with  them  28  years, 
representing  them  here  in  town.  So  some  people  say  I  have  been 
here  too  long,  and  others  say  not  long  enough.  Senator.  I  fall  into 
the  category  of  Members  of  the  Senate  in  that  respect. 

Senator  Thurmond.  I  believe  the  Farm  Bureau  is  the  largest 
general  farm  organization  in  the  United  States. 

Mr.  Datt.  That  is  correct. 

Senator  Thurmond.  According  to  the  information  I  have,  you 
operate  in  49  States  and  Puerto  Rico. 

Mr.  Datt.  That  is  correct. 

Senator  Thurmond.  You  have  a  membership  of  over  3  million 
members? 

Mr.  Datt.  That  is  correct. 

Senator  Thurmond.  I  believe  you  have  organizations  in  2,840 
counties  of  the  country's  3,104  counties,  is  that  correct? 

Mr.  Datt.  Yes;  that  is  correct.  We  are  the  only  one  of  the  general 
farm  organizations,  I  might  say.  Senator,  that  operates  in  all  of  the 
States  and  has  a  State  Farm  Bureau  unit  in  all  of  the  States. 

Senator  Thurmond.  How  does  your  membership  compare,  for 
instance,  with  the  Farmers  Union? 

Mr.  Datt.  I  do  not  know  what  the  Farmers  Union  membership 
is,  because  I  have  not  seen  their  last  published  figures. 

Senator  Thurmond.  Is  the  representative  from  the  Farmers 
Union  still  here?  I  would  just  like  to  inquire  as  to  their  member- 
ship. 

[No  response.] 

Mr.  Datt.  The  Farmers  Union  tends  to  be  regional;  they  have  it 
in  the  upper  Midwest,  the  West,  and  in  that  area.  We  are  really 
the  only  one  that  covers  all  of  the  49  States,  plus  Puerto  Rico. 

Senator  Thurmond.  As  I  understand  it,  in  determining  the  will 
of  your  members,  you  have  a  majority  vote  by  your  members  or 
their  delegates  on  the  various  resolutions,  whether  it  is  at  the 
local,  county,  State  or  national  meetings. 

Mr.  Datt.  That  is  our 

Senator  Thurmond.  It  is  just  not  a  resolution  determined  by  an 
executive  committee  or  by  a  handful  of  people  at  the  top? 

Mr.  Datt.  Oh,  no,  Senator,  absolutely  not. 

Senator  Thurmond.  It  really  comes  from  the  grassroots,  then, 
does  it  not? 

Mr.  Datt.  We  have  the  most  extensive  policy  development  proc- 
ess, and  involve  more  people  in  our  policy  development  process 
than  any  private  organization  in  this  country  and  in  the  world,  and 
we  are  proud  of  it. 

Senator  Thurmond.  In  other  words,  whatever  action  the  Farm 
Bureau  stands  for  represents  the  thinking  of  the  grassroots? 

Mr.  Datt.  Yes,  sir. 

Senator  Thurmond.  Now,  when  was  your  1979  annual  meeting 
held? 

Mr.  Datt.  That  was  in  January. 

Senator  Thurmond.  January  of  this  year,  1979? 

Mr.  Datt.  Yes. 

Senator  Thurmond.  You  adopted  a  resolution  there  in  which  you 
said  that  the  Farm  Bureau  opposes  proposals  to  use  the  popular 
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vote  as  the  sole  determinant  for  Presidential  elections,  is  that 
correct? 

Mr.  Datt.  That  is  correct.  We  have  always  been  opposed  to  the 
use  of  the  popular  vote. 

Senator  Thurmond.  As  I  understand  it,  you  all  took  the  position 
that  this  would  encourage  the  formation  of  splinter  parties  as  one 
reason  for  taking  that  position. 

Mr.  Datt.  That  has  been  one  of  our  major  concerns  in  terms  of 
that. 

Senator  Thurmond.  And  another  reason,  as  I  understand  it,  is 
that  to  implement  the  direct  election  plan  would  cause  direct  inter- 
vention into  the  voter  qualification,  eligibility  requirements  and 
voting  standards  established  by  the  several  States. 

Mr.  Datt.  Yes,  sir.  For  years,  we  in  agriculture  have  probably 
represented  the  group  who  feels  strongest  about  maintaining  State 
and  local  governments  and  maintaining  power  in  State  and  local 
governments.  We  think  that  the  direct  popular  approach  would 
lead  to  substantial  Federal  intervention  in  the  whole  election  proc- 
ess, and  our  folks  do  not  support  that  point  of  view. 

Senator  Thurmond.  I  want  to  commend  the  Farm  Bureau,  gener- 
ally, on  their  position  of  opposition  to  Federal  intervention.  In 
other  words,  you  believe  in  the  local  areas,  the  counties  and  the 
States  handling  their  problems,  generally. 

Mr.  Datt.  That  has  been  the  philosophy  of  the  Farm  Bureau  in 
all  the  years  I  have  been  with  it,  and  it  is  that  today. 

Senator  Thurmond.  Article  I,  Section  2  of  the  Constitution  pro- 
vides that  States  will  fix  voting  qualifications,  and  if  this  direct 
amendment  should  pass,  it  could  lead  to  more  direct  intervention, 
and  maybe  an  amendment  to  that  provision  of  the  Constitution, 
could  it  not? 

Mr.  Datt.  Well,  I  think  it  is  inevitable,  because  I  do  not  see  how 
you  would  insure  an  accurate  election  without  having  some  Fed- 
eral involvement  to  make  sure  that  that  occurred.  I  think  that 
would  almost  be  a  direct  result  of  it. 

Senator  Thurmond.  I  notice  that  mention  was  made  of  the 
Chamber  of  Commerce  favoring  the  direct  plan.  In  fact  they  favor 
either  the  direct  plan  or  the  district  plan.  Are  you  familiar  with 
that? 

Mr.  Datt.  No,  I  am  not  familiar  with  the  recent  position  of  the 
Chamber. 

Senator  Thurmond.  Now,  most  of  the  farmers  reside  in  the  rural 
areas,  do  they  not? 

Mr.  Datt.  Yes,  sir. 

Senator  Thurmond.  How  do  you  respond  to  the  argument  that  in 
direct  elections,  the  influence  in  Presidential  Elections  would  be 
greater  for  the  people  in  rural  areas?  I  believe  that  that  position 
was  taken  by  the  Farmers  Union  representative  and  may  have 
been  taken  by  some  others. 

Mr.  Datt.  Well,  we  do  not  agree  with  that  and,  of  course,  we 
have  disagreed  with  the  Farmers  Union  before  and  probably  will 
disagree  with  them  in  the  future.  Their  attitude  toward  govern- 
ment and  involvement  of  government  over  the  years  has  been 
much  different  than  ours. 
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We  think  that  as  you  go  the  route  of  the  direct  popular  vote,  you 
then  go  the  route  of  having  an  effective,  pure  democracy.  Our 
people  have  supported  the  representative  republic  form  of  govern- 
ment. 

Senator  Thurmond.  Now,  to  make  sure  there  is  no  mistake  as  to 
your  testimony,  do  you  feel  that  with  direct  elections,  the  small, 
less  populous  States  would  receive  the  same  or  less  attention  than 
is  received  with  the  present  system? 

Mr.  Datt.  I  am  confident  that  they  would;  that  is  simply  because 
of  where  the  voters  are.  As  Senator  Bayh  and  I  indicated  in  our 
discussion,  no  politician  in  his  right  mind  is  going  to  go  someplace 
where  the  votes  are  not,  and  the  votes  are  obviously  in  the  larger 

States. 

Senator  Thurmond.  If  the  direct  election  system  should  be 
passed,  then  you  would  abolish  that  theory  of  Federalism  which 
recognizes  the  State,  as  well  as  the  votes  by  the  people,  would  you 
not? 

Mr.  Datt.  Well,  I  think  that  is  correct. 

Senator  Thurmond.  And  you  would  also  de-emphasize  somewhat 
the  strength  and  power  of  the  States. 

Mr.  Datt.  Well,  they  simply  become  accounting  mechanisms 
under  a  direct  popular  approach;  that  is  all  their  function  is. 

Senator  Thurmond.  In  fact,  does  that  not  really  change  the 
structure  of  government  in  this  country,  if  you  have  a  direct  vote 
of  the  people? 

Mr.  Datt.  Yes,  sir,  and  I  think  that  is  as  much  of  our  conern  on 
this  issue  as  anything;  that  you  are  changing  the  basic  structure  of 
government,  as  it  was  founded  or  set  up  by  our  Founding  Fathers. 
It  is  not  so  much  whether  farmers  are  going  to  be  helped  or  hurt, 
as  whether  you  are  going  to  change  the  basic  system  of  local  and 
State  and  Federal  Government,  and  their  relationship  to  each 
other. 

Senator  Thurmond.  And  if  this  plan  should  be  adopted,  might 
not  some  movement  come  along  to  elect  members  of  Congress  in  a 
similar  way,  whereas  now  each  State,  regardless  of  size,  is  allotted 
two  Senators? 

Mr.  Datt.  I  think  that  is  inevitable.  I  testified  before  this  com- 
mittee on  the  one-man,  one-vote  Dirksen  amendment  and,  of 
course,  we  lost  in  terms  of  what  we  were  interested  in.  Many  of  the 
things  that  we  said  were  going  to  happen  have  occurred,  as  far  as 
what  has  occurred  since  we  have  gone  to  the  straight  one-man,  one- 
vote  system. 

Senator  Thurmond.  Well,  I  appreciate  your  being  here,  Mr.  Datt, 
and  I  want  to  tell  you  that  I  also  appreciate  the  splendid  philos- 
ophy of  the  Farm  Bureau  and  what  it  has  stood  for  throughout  the 
years.  You  and  your  organization  are  to  be  highly  commended  for 
this  philosophy,  and  I  hope  you  will  continue  to  stand  by  this 
philosophy  in  order  that  we  may  strengthen  our  system  of  constitu- 
tional government  which  embraces  within  it  the  Federal  system  as 
we  now  have  it.  Thank  you  very  much  for  your  appearance  here 
today. 

Mr.  Datt.  Thank  you.  Senator. 
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Senator  Bayh.  I  suppose  that  the  one  official  in  our  States  that 
has  the  greatest  continuous  involvement  with  our  farmers  would 
be — what,  the  Commissioner  of  Agriculture,  or  somebody  like  that? 

Mr.  Datt.  It  would  be  the  president  of  the  State  Farm  Bureau, 
because  he  is  the  one  who,  in  our  case  in  Indiana,  represents  more 
farmers.  We  do  not  view  the  role  of  the  Commissioner  of  Agricul- 
ture as  one  to  represent  farmers.  That  is  our  function  in  life.  So 
the  one  that  would  have  more  contact  with  more  farmers  in  Indi- 
ana would  be  the  State  Farm  Bureau  president. 

Senator  Bayh.  I  wish  we  could  elect  Senators  in  the  State  of 
Indiana  that  way.  I  would  just  sort  of  appoint  myself  as  a  spokes- 
man for  people. 

Mr.  Datt.  Well,  the  president  of  the  State  Farm  Bureau  is  elect- 
ed by  delegates  from  the  county  farm  bureaus.  You  are  familiar 
with  the  system. 

Senator  Bayh.  Yes,  I  am,  but  I  have  never  had  a  president  of  a 
State  Farm  Bureau  suggest  that  he  was  elected  in  a  democratic 
election,  where  you  go  to  the  polls  and  are  elected  by  all  of  the 
members  of  your  organization.  That  is  not  the  way  the  president  of 
the  Farm  Bureau  in  Indiana  is  elected.  He  is  elected  as  if  you  were 
choosing  a  president  from  the  House  of  Representatives,  in  a  par- 
liamentary system. 

Mr.  Datt.  No.  The  president  of  the  Indiana  Farm  Bureau  is 
elected  by  delegates  who  represent  the  county  farm  bureau,  which 
is  very  similar  to  what  we  use  in  the  present  Electoral  College 
system  in  some  respects. 

Senator  Bayh.  We  appreciate  your  open-mindedness.  [Laughter.] 

I  was  going  to  observe  that  as  far  as  elected  officials  are  con- 
cerned, a  Commissioner  of  Agriculture,  at  least  from  a  public  offi- 
cial standpoint,  deals  more  with  the  farmer's  business  than  any 
other  State  officer  and  there  are  some  States  that  elect  Commis- 
sioners of  Agriculture. 

Mr.  Datt.  One  of  the  things  about  Indiana  is  that  they  do  not 
have  a  Commissioner  of  Agriculture  in  Indiana. 

Senator  Bayh.  I  am  very  familiar  with  that,  but  they  do  have  in 
Texas,  Florida,  and  some  other  places,  where  that  person  runs 

Mr.  Datt.  I  think  you  are  about  the  last  of  the  Mohicans  on  that 
score,  Senator.  We  did  not  have  one  from  Maryland  for  years,  and 
we  finally  now  have  one.  I  think  Indiana  is  probably  about  the  last. 

Senator  Bayh.  I  would  not  want  to  defend  that.  In  fact,  I  had  not 
thought  about  it,  but  it  is  obvious  that  we  do  not  have  one.  There 
are  a  number  of  States  that  choose  them  by  election,  are  there  not? 

Mr.  Datt.  That  is  correct. 

Senator  Bayh.  On  the  local  level,  I  suppose  that  those  of  us  who 
have  farms  are  more  affected  by  the  actions  of  the  county  commis- 
sioners and  the  county  councils  than  any  other  officials  in  our 
area.  I  would  just  observe  that  those  officials  are  chosen  by  a  direct 
populai'  vote. 

Mr.  Datt.  And  that  was  the  way  our  Founding  Fathers  chose  to 
set  up  the  system  of  local  government.  State  government,  and 
Federal  Government.  For  many,  many  years,  my  father  served  as  a 
township  commissioner,  and  that  is  how  I  got  into  this,  because  he 
had  to  run  quite  frequently  himself  and  I  used  to  go  to  meetings 
with  him. 
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Senator  Bayh.  Thank  you  very  much,  Mr.  Datt. 

Mr.  Datt.  Thank  you.  I  will  get  together  with  your  staff  and  we 
will  design  our  discussion  sheet  for  your  county  and  the  other 
county  farm  bureaus  in  Indiana. 

Senator  Bayh.  Let  us  see  what  we  can  do  to  find  out  what  the 
members  really  feel  on  this.  I  do  not  know  whether  you  can  do  it  or 
not,  but  it  would  be  interesting;  I  would  like  to  know. 

We  will  recess  until  Tuesday  at  2  p.m.;  my  thanks  to  all  of  you. 

[The  American  Farm  Bureau  Federation's  statement  follows:] 

Statement  of  the  American  Farm  Bureau  Federation:  Presented  by  John  C. 

Datt,  Director,  Washington  Office 

We  appreciate  this  opportunity  to  present  the  views  of  the  American  Farm 
Bureau  Federation  on  S.J.  Res.  28,  a  joint  resolution  proposing  an  amendment  to 
the  Ck)nstitution  to  provide  for  the  direct  popular  election  of  the  President  and  Vice 
President  of  the  United  States.  tt  •    j  o^.  i.         -^u 

Farm  Bureau  is  the  largest  general  farm  organization  in  the  United  btates,  with 
member  state  organizations  in  49  states  and  Puerto  Rico.  Farm  Bureau  is  financed 
by  dues  paid  voluntarily  by  its  members.  Our  membership  totals  3,076,867  families 
who  are  members  of  county  Farm  Bureaus  organized  in  2,840  counties  of  this 
country's  3,104  counties.  ,       ,. 

Policies  of  Farm  Bureau  are  determined  through  extensive  membership  participa- 
tion which  involves  study,  discussion,  and  action  by  majority  vote  of  members  or 
their  delegates  on  resolutions  at  local,  county,  state,  and  national  meetings.  ^ 

The  comments  we  make  today  with  respect  to  revision  of  the  Constitutions 
provisions  for  the  election  of  the  President  and  Vice  President  were  developed 
through  this  process.  Delegates  to  our  1979  annual  meeting,  adopted  the  following 
policy  on  Electoral  College  reform: 

"We  favor  a  Constitutional  amendment  to  provide  that  two  of  the  Presidential 
electors  to  which  each  state  shall  be  entitled  shall  be  elected  on  a  statewide  basis 
and  that  the  remainder  of  such  electors  shall  be  elected  from  Congressional  dis- 
tricts. The  proposed  amendment  should  provide  that  all  electors  be  mandated  to 
cast  their  Presidential  votes  as  did  a  plurality  of  the  voters  in  their  respective 
districts  or  states. 

"We  oppose  proposals  to  use  the  popular  vote  as  the  sole  determinant  of  Presiden- 
tial elections." 

This  Subcommittee  is  considering  a  proposal  calling  for  the  direct  popular  election 
of  the  President  and  Vice  President  of  the  United  States.  Farm  Bureau  policy 
opposes  such  legislation. 

The  direct  popular  election  of  the  President  and  Vice  President  would  encourage 
the  formation  of  splinter  parties.  Under  the  direct  plan,  any  candidate  placed  on  the 
ballot— no  matter  how  few  his  supporters— would  appear  in  the  national  totals  as 
receiving  those  votes  cast  for  him.  Thus,  the  candidates  of  any  number  of  political 
groups  could  justify— at  least  to  themselves  and  their  followers— campaigning  in 
national  elections.  This  is  now  the  case  in  several  Western  European  nations  where 
direct  elections  have  resulted  in  a  proliferation  of  splinter  parties. 

Such  a  plan  would  be  destructive  of  our  federal  form  of  government.  It  would  be  a 
first  step  in  a  process,  the  logical  extension  of  which  would  eventually  abolish  state 
representation  in  the  Senate  and  let  population  determine  the  apportionment  of  the 
members  of  both  houses.  The  duality  of  our  government,  state  and  federal,  has 
made  it  unique  in  history.  It  is,  in  our  conviction,  the  single  greatest  strength  that 
sets  us  apart  from  the  rest  of  the  world.  We  want  to  keep  it. 

Implementation  of  the  direct  election  plan  would  make  inevitable  the  direct 
intervention  of  Congress  into  the  voter  qualifications,  eligibility  requirements  and 
voting  standards  established  by  the  several  states. 

Another  flaw  in  the  direct  election  plan  is  that  a  recount  would  be  extremely 
difficult  and  involved.  In  an  election  which  resulted  in  two  candidates  receiving 
almost  identical  popular  vote  totals,  it  is  possible  that  many  suits  would  be  filed  and 
contested  in  the  courts,  to  such  an  extent  that  Congress  might  be  unable  to  certify  a 
winner  before  Inauguration  Day. 

A  Constitutional  amendment  providing  for  direct  election  would  have  to  be  rati- 
fied by  38  of  the  50  states  to  become  effective.  Farm  Bureau  members  in  49  states 
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will  work  actively  against  state  ratification  of  such  an  amendment,  if  ever  it  is  sent 
to  the  states  for  ratification. 

We  thank  you  for  this  opportunity  to  present  the  recommendations  of  Farm 
Bureau  members  on  this  fundamental  issue. 

[Whereupon,  at  12:47  p.m.,  the  subcommittee  was  adjourned,  to 
reconvene  at  2  p.m.,  Tuesday,  April  3,  1979.] 


DIRECT  POPULAR  ELECTION  OF  THE  PRESI- 
DENT AND  VICE  PRESIDENT  OF  THE  UNITED 
STATES  

TUESDAY,  APRIL  3,  1979 

U.S.  Senate, 
Subcommittee  on  the  Constitution 
OF  THE  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  1:38  p.m.  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Birch  Bayh  (chair- 
man of  the  subcommittee)  presiding. 

Senators  present:  Senators  Bayh,  Hatch,  Thurmond,  and  Simp- 
son. 

Staff  present:  Nels  Ackerson,  chief  counsel  and  executive  direc- 
tor; Mary  K.  Jolly,  staff  director;  Linda  Rogers-Kingsbury,  chief 
clerk;  Marcia  Atcheson,  counsel;  Kevin  Faley,  general  counsel, 
Louise  Milone,  legislative  assistant;  Fred  Williams,  legislative  as- 
sistant to  Senator  Bayh;  Steve  Holley,  staff  aide;  Tom  Parry,  mi- 
nority chief  counsel;  Steve  Markman,  minority  counsel;  Jim  Lock- 
emy,  counsel  to  Senator  Thurmond;  Charles  Wood,  counsel  to  Sena- 
tor Simpson. 

Senator  Bayh.  We  will  reconvene  our  hearings  here  this  after- 
noon. 

Our  first  witness  is  Vernon  E.  Jordan,  Jr.  He  has  many  titles. 
For  the  work  he  has  done  in  the  Urban  League,  of  more  recent 
vintage,  he  is  renowned  and  well-known  throughout  the  country, 
and  he  comes  today,  I  think,  as  the  president  of  the  Black  Leader- 
ship Forum. 

Mr.  Jordan,  please  join  us  here. 

Mr.  Carl  Holman  and  Mr.  Eddie  Williams  are  also  present. 

TESTIMONY  OF  VERNON  E.  JORDAN,  JR.,  CHAIRMAN,  BLACK 
LEADERSHIP  FORUM,  ACCOMPANIED  BY  CARL  HOLMAN, 
PRESIDENT,  NATIONAL  COALITION;  AND  EDDIE  N.  WILLIAMS, 
PRESIDENT,  JOINT  CENTER  ON  POLITICAL  STUDIES 

Mr.  Jordan.  Mr.  Chairman,  I  am  pleased  to  be  here  as  chairman 
of  the  Black  Leadership  Forum  and  I  am  happy  to  be  accompanied 
by  my  colleague,  Mr.  M.  Carl  Holman,  president  of  the  National 
Coalition,  and  Mr.  Eddie  Williams,  president  of  the  Joint  Center  on 
Political  Studies. 

Mr.  Chairman,  before  getting  into  my  prepared  testimony,  I 
would  like  to  comment  on  being  in  the  rather  unusual  and  awk- 
ward stance  of  opposing  the  position  of  my  friend,  the  distinguished 
Senator  from  Indiana,  Birch  Bayh. 
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Senator  Bayh  is  an  old  and  dear  personal  friend,  but  more  than 
that,  he  has  long  distinguished  himself  as  a  fighter  for  the  rights  of 
black  people.  There  are  few  national  leaders  so  esteemed  in  the 
black  community,  so  respected  for  their  integrity,  their  wisdom  and 
their  sincere  commitment,  as  is  Senator  Bayh. 

So  while  my  colleagues  and  I  part  company  with  the  Senator  on 
this  issue,  I  wish  it  to  be  clearly  understood  that  this  is  a  tempo- 
rary parting  confined  to  a  single  issue.  The  Senator's  sincere  com- 
mitment to  the  democratic  process  as  reflected  in  the  direct  elec- 
tion issue  is,  a  worthy  one,  but,  in  our  view,  misplaced,  for  direct 
election  would  result  in  serious  setbacks  for  minorities. 

Senator  Bayh.  Thank  you  for  all  those  nice  words,  Mr.  Jordan. 
Now  we  will  have  our  next  witness.  [Laughter.] 

Mr.  Jordan.  So  while  we  disagree  on  this  issue,  disagree  sharply, 
it  must  be  evident  that  the  Senator  still  retains  a  special  place  in 
the  affections  of  black  people.  In  my  testimony,  I  shall  attempt  to 
convince  this  committee,  and  my  good  friend.  Birch  Bayh,  why  the 
electoral  college  should  not  be  replaced. 

On  behalf  of  the  Black  Leadership  Forum,  Mr.  Chairman,  I  wish 
to  thank  you  for  agreeing  to  hold  further  hearings  on  this  impor- 
tant subject. 

The  Black  Leadership  Forum  was  formed  in  1977  to  represent 
the  collective  interests  of  a  broad  spectrum  of  the  black  communi- 
ty. It  is  composed  of  the  heads  of  16  national  civil  rights  and 
political  organizations. 

Today  I  am  speaking  not  for  all  those  16,  I'm  speaking  specifical- 
ly with  the  authorization  for  the  following  members  of  the  Black 
Leadership  Forum:  Julius  L.  Chambers,  president  of  NAACP  Legal 
Defense  Fund;  Dorothy  Height,  president  of  National  Coalition  of 
Negro  Women;  Carol  Holman,  president  of  National  Urban  Coali- 
tion; Benjamin  Hooks,  executive  director  of  NAACP;  Joseph 
Lowery,  president  of  Southern  Christian  Leadership  Conference; 
Bayard  Rustin,  president  of  the  A.  Phillip  Randolph  Institute; 
Eddie  N.  Williams,  president  of  Joint  Center  for  Political  Studies; 
Richard  Hatcher,  the  Mayor  of  Gary,  Ind.;  Jesse  Jackson,  president 
of  the  People  United  to  Save  Humanity;  and  Vernon  Jordan,  presi- 
dent of  the  National  Urban  League. 

I  would  also,  Mr.  Chairman,  like  to  introduce  a  letter  from 
Congresswoman  Cardiss  Collins  of  Chicago  to  the  chairman,  dated 
March  29,  1979,  which  on  an  individual  basis  endorses  this 
testimony. 

We  wish  to  commend  the  efforts  by  the  members  of  the  subcom- 
mittee to  assure  the  broadest  possible  citizen  participation  in  the 
Presidential  selection  process.  We  are  also  aware  of  the  considera- 
tion given  during  the  deliberations  of  this  subcommittee  to  the  fate 
of  black  voters  in  this  process. 

After  careful  examination  of  Senate  Joint  Resolution  28,  after 
much  soul  searching  and  weighing  of  available  evidence,  including 
our  own  knowledge  and  experience,  we  must  voice  the  strongest 
opposition  to  the  proposal  to  abolish  the  electoral  college.  Our 
reasons  are  as  follows: 

One.  The  proposed  reform  could  be  far  more  injurious  to  the 
political  process  of  this  country  than  are  the  problems  it  seeks  to 
solve. 
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Two.  There  is  no  constitutional  crisis  which  necessitates  emergen- 
cy legislation  in  the  face  of  foreboding  uncertainties  about  the 
effects  of  direct  elections. 

Three.  The  precious,  though  limited,  political  influence  of  black 
Americans  would  be  curtailed  under  direct  elections. 

Four.  The  major  flaw  in  the  presidential  selection  process, 
namely  the  possibility  of  a  faithless  elector,  can  be  corrected  by 
simply  doing  away  with  the  electors  while  maintaining  the  elector- 
al college. 

Five.  The  electoral  college  represents  an  essential  balancing 
mechanism  in  our  political  system.  It  prevents  the  dilution  of 
political  representation  for  minorities  and  for  residents  of  more 
populous  States.  Congress  is  weighted  disproportionately  in  favor  of 
small  States.  North  Dakota  and  New  York  each  have  two  Senators. 
In  the  House,  some  small  States  have  Representatives  with  far 
fewer  constituents  than  those  representing  large  urban  areas.  The 
electoral  college  system  thus  helps  balance  the  national  political 
process.  It  has  served  well  over  200  years  and  there  is  no  need  to 
change  it  now,  especially  if  that  change  works  against  the  interests 
of  the  cities  and  minority  groups. 

Six.  Retention  of  the  electoral  college  is  essential  for  the  mainte- 
nance of  the  two-party  system  that  has  helped  insure  the  stability  of 
the  American  political  process. 

Do  away  with  the  indirect  election  of  the  President  through  the 
electoral  college  mechanism,  and  the  door  to  the  end  of  the  two- 
party  system  is  opened.  It  could  also  lead  to  election  of  a  President 
by  a  minority  of  voters  unless  a  run-off  election  takes  place,  and  a 
run-off  would  be  in  itself  an  incitement  for  minor  parties  which 
could  bargain  away  their  endorsements  to  the  highest  bidder.  Cer- 
tainly the  George  Wallace-type  campaign  would  flourish  without 
the  restraining  influence  of  the  winner-take-all  electoral  college 
system. 

In  our  view,  a  persuasive  case  has  already  been  made  in  support 
of  these  propositions,  and  there  is  no  need  for  me  to  repeat  the 
arguments  here.  They  are  well  known  to  this  body.  However,  I 
would  like  to  comment  specifically  on  what  we  believe  would  be 
the  disastrous  impact  of  direct  elections  on  black  people. 

Over  the  years  much  persuasive  testimony  and  evidence  have 
been  submitted  to  this  subcommittee  to  show  that  by  virtue  of 
their  residential  and  voting  patterns  racial  and  ethnic  minorities 
derive  some  political  advantage  under  the  electoral  college  system, 
thereby  offsetting  some  of  the  historical  economic,  social,  and  polit- 
ical deprivations  imposed  on  these  minorities.  As  the  subcommittee 
knows,  the  late  Professor  Alexander  M.  Bickel  of  Yale  Law  School 
was  a  major  proponent  of  this  view.  The  1970  Brookings  Institution 
study  on  "The  Electoral  College  and  the  American  Political 
System"  also  makes  this  point.  The  American  Jewish  Congress,  the 
NAACP,  the  National  Urban  League,  and  the  Joint  Center  for 
Political  Studies,  among  others,  share  this  view. 

In  the  landmark  Brookings  study,  Sayre  and  Parris  oppose  direct 
elections,  in  part,  on  the  following  grounds: 

Just  as  the  direct-vote  plan  would  reduce  the  voting  power  of  the  most  populous 
States,  it  would  also  end  the  ability  of  their  metropolitan  areas  to  swing  an  entire 
bloc  of  votes  from  one  column  to  another.  With  this  change,  the  metropolis  would 
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lose  its  most  important  point  of  leverage  in  the  total  political  system.  Smaller  cities, 
towns,  and  rural  areas  would  gain  relative  to  metropolitan  areas. 

On  the  whole,  the  proponents  of  direct  popular  elections  agree 
with  this  analysis.  However,  there  is  a  marked  difference  of  opin- 
ion on  the  question  of  whether  blacks  would  gain  or  lose  under 
direct  elections  as  compared  to  the  electoral  college  system.  Propo- 
nents of  direct  elections,  including  Longley  and  Yunker,  say  that 
racial  and  ethnic  minorities,  especially  blacks,  are  disadvantaged 
by  the  electoral  college  but  would  be  advantaged  by  direct  elections 
which  favor  smaller  States  and  rural  areas  where,  they  claim, 
incorrectly,  blacks  tend  to  reside. 

In  fact,  the  bulk  of  the  black  population  is  disproportionately 
concentrated  in  nine  States:  California,  Florida,  Illinois,  Michigan, 
New  Jersey,  New  York,  Ohio,  Pennsylvania,  and  Texas. 

According  to  the  U.S.  Census  Bureau,  in  1976,  almost  52  percent 
of  the  total  black  voting  age  population  resided  in  these  nine  States 
which  have  a  total  of  245  electors— just  25  short  of  the  number 
needed  to  elect  a  President.  The  Census  Bureau  also  reported  that 
in  1976,  75  percent  of  the  black  voting  age  population  lived  in 
metropolitan  areas  and  that  75.5  percent  of  registered  black  voters 
lived  in  metropolitan  areas. 

It  seems  to  us,  therefore,  to  be  obvious  that  the  black  population, 
especially  the  black  electorate,  tends  to  be  more  concentrated  in 
the  metropolitan  areas  of  the  nine  largest  States  which  are  favored 
by  the  present  electoral  college  system. 

These  Census  Bureau  figures  gain  additional  significance  from 
the  fact  that  in  the  last  two  decades,  no  Presidential  candidate  has 
been  elected  without  winning  at  least  five  of  these  nine  States.  In 
1960,  1968,  and  1976,  the  winning  margin  in  most  of  these  States 
was  less  than  1  percent  of  the  total  vote.  Therefore,  the  black  vote, 
given  its  characteristics,  took  on  even  greater  significance  as  a 
swing  vote. 

The  black  vote  has  played  a  similar  role  in  a  number  of  small 
and  medium-sized  States  and  is  enhanced  there,  as  well,  by  the 
system  of  weighting  provided  by  the  electoral  college. 

In  addition  to  the  evidence .  provided  by  these  data,  there  is  yet 
another  reason  why  blacks  prefer  to  see  the  Presidential  election 
system  tilt  in  favor  of  the  most  populous  States.  It  is  what  I  call 
the  empathy  factor. 

In  the  final  analysis,  blacks'  success  in  Presidential  politics  is 
dependent  upon  their  ability  to  leverage  their  minority  votes  and 
views  into  the  will  of  the  majority.  Thus,  the  real  issue  is  not  only 
one  of  how  many  black  voters  are  located  in  which  States,  but 
where  blacks  can  reasonably  expect  to  build  coalitions  with  other 
minorities  and  whites  to  achieve  true  justice  and  equality.  History 
and  experience  tell  us  that  these  expectations  are  more  likely  to  be 
realized  in  the  large  States,  especially  the  industrial  States  of  the 
North  and  West.  It  is  in  these  States  that  more  white  voters  can  be 
expected  to  empathize  with  issues  of  major  concern  to  blacks  and 
where  black-white  coalitions  have  influenced  the  outcome  of  many 
Presidential  elections  since  1936. 

Why,  then,  one  might  ask,  would  not  these  coalitions  exist  under 
direct  elections?  They  would  not  exist  because  direct  elections 
would  change  many  of  the  political  parameters  which  make  such 
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coalition-building  possible.  They  would  not  exist  because  the  two- 
party  system  would  undergo  radical  transformation.  They  would 
not  exist  because  a  proliferation  of  splinter  parties  and  single  issue 
candidates— black  and  white— would  polarize  voters.  They  would 
not  exist  because  a  long,  drawn  out  election  process  would  discour- 
age low-income  voters.  Direct  elections  also  would  dilute  the  influ- 
ence of  major  white  groups  and  organizations  which  have  histori- 
cally helped  to  protect  black  interests. 

It  is  this  combination  of  factors  which  is  the  greatest  bulwark 
against  a  modern-day  Hayes-Tilden  compromise  in  Presidential 
politics.  It  is  this  combination  of  factors,  and  not  the  black  vote 
alone,  which  is  critically  important  to  the  welfare  of  black  Ameri- 
cans and  which  we  believe  would  be  lost  if  the  electoral  college 
were  abolished. 

Yet,  another  crucial  factor  relates  to  the  necessity  of  Presidential 
candidates  to  win  the  electoral  votes  of  at  least  five  of  the  most 
populous  States.  Not  only  does  this  enhance  the  importance  of  the 
minority  votes  in  those  States,  but  it  forces  candidates  to  address 
themselves  to  issues  of  importance  to  minorities. 

It  is  highly  probable  that  under  a  system  of  direct  election, 
candidates  could  ignore  matters  of  deep  concern  to  urban  popula- 
tions and  to  minorities,  confident  that  they  need  not  win  a  plural- 
ity of  big-State  votes.  A  respectable  showing  in  the  big  States,  even 
on  the  order  of  only  40  percent  of  the  votes,  would  be  sufficient, 
given  large  majorities  in  smaller  and  rural  States. 

The  result  would  be  not  only  the  effective  disenfranchisement  of 
minorities,  urban  dwellers,  and  the  poor,  but  the  lack  of  incentive 
to  address  issues  of  concern  to  them.  The  electoral  system  thus 
forces  candidates  to  deal  with  a  broad  variety  of  issues  and  thus 
requires  a  degree  of  responsibility  that  direct  elections  would 
weaken. 

The  direct  election  plan  would  work  against  blacks  in  still  an- 
other way.  It  would  magnify  the  political  weakness  blacks  already 
suffer  in  terms  of  their  relatively  low  registration  and  turnout 
rates,   especially   in   the   South.   As  Sayre  and  Parris  point  out: 

Groups  lower  in  socio-economic  status,  who  are  less  likely  to  vote  them  are  the 
more  affluent,  would  stand  to  lose  under  the  direct-vote  plan.  This  is  because  voting 
would  be  the  basis  for  representation  in  the  nationwide  tally;  under  the  existing 
system,  population  is  the  basis  of  the  size  of  a  State's  representation  in  electoral 
votes. 

Mr.  Chairman,  this  prompts  me  to  correct  another  myth  about 
the  black  electorate.  The  myth  is  that  since  passage  of  the  Voting 
Rights  Act,  blacks  have  made  it  in  the  political  system.  This  simply 
is  not  so.  Black  registration  and  turnout  rates  continue  to  be  10  to 
15  percentage  points  below  that  of  whites.  Black  registration  has 
declined  from  66  percent  in  1968  to  58.5  percent  in  1976.  There  is 
apathy  because  there  is  economic  deprivation  and  disillusionment. 
Where,  then,  are  the  black  votes  to  make  blacks  competitive  in 
direct  elections? 

I  submit  they  do  not  exist.  That  is  why  we  tend  to  agree  with 
those  scholars  who  argue  that  "abolition  of  the  electoral  college 
would  create  the  appearance  of  direct  mass  election  and  the  reality 
of  indirect  elite  manipulation." 


168 

Still  another  danger  must  be  addressed.  Black  political  participa- 
tion and  loyalties  are  predicated  upon  the  assumption  that  the 
political  process  can  be  made  to  work  on  behalf  of  black  aspira- 
tions. If  the  compensatory  weight  of  black  votes  in  the  electoral 
college  is  removed  and  if  blacks  became  merely  a  tenth  of  a  vast 
electorate  instead  of  an  influential  factor  in  large  States,  two 
things  are  likely  to  occur. 

First,  black  participation  in  the  electoral  process  would  weaken, 
along  with  the  faith  and  confidence  blacks  place  in  the  democratic 
political  process. 

Second,  direct  election  of  the  President  would  inevitably  mean 
formation  of  black  political  parties,  voting  along  racial  lines  and 
increasingly  separated  from  the  major  parties,  who  would  them- 
selves be  weakened  and  would  be  dependent  upon  coalitions  with 
splinter  groups.  This  would  not  only  weaken  the  political  system, 
but  would  be  a  polarizing  factor  destructive  of  racial  harmony. 

It  is  likely  that  other  groups  too,  would  form  single-issue,  single- 
interest  parties  to  compete  in  the  Presidential  election.  The  aim 
would  be  to  deny  leading  candidates  votes  they  would  otherwise 
expect  under  the  electoral  college  system.  The  paradox  is  that 
democracy  and  democratic  practice  is  better  served  under  the  indi- 
rect electoral  college  system  than  under  the  misleadingly  demo- 
cratic direct  election  system. 

In  conclusion,  Mr.  Chairman,  we  want  to  make  it  absolutely 
clear  to  our  friends  on  this  subcommittee  and  in  the  Congress  that 
we  feel  strongly  about  this  matter. 

In  the  final  analysis — after  all  the  statistics  and  arguments  have 
been  presented — two  hard  and  disturbing  facts  stare  us  in  the  face: 

One.  We  all  know  how  the  electoral  college  system  works.  There 
is  no  clear  and  present  danger  here,  no  emergency,  no  threat  so 
great  as  to  warrant  discarding  a  system  which  has  served  all 
Americans  well  for  more  than  200  years.  In  the  words  of  President 
Kennedy,  "If  it  is  not  necessary  to  change,  it  is  necessary  not  to 
change." 

Two.  None  of  us  knows  with  any  degree  of  certainty  what  will  be 
the  impact  of  direct  elections  but  all  signs  point  to  a  weakened 
minority  role  in  the  electoral  process  and  to  a  less  stable  political 
system.  Black  Americans,  who  have  only  recently  begun  to  use  the 
political  process  to  pursue  their  interests,  cannot  afford  to  gamble 
on  the  unknown,  especially  when  the  result  is  likely  to  have  a 
negative  impact  on  our  already  weak  influence. 

Do  not  strip  us  of  our  emerging  political  influence  in  your  pur- 
suit of  a  system  so  shrouded  in  uncertainty  and  so  lacking  in 
elements  that  preserve  the  fragile  constitutional  balance. 

Mr.  Chairman,  do  not  change  the  rules  just  when  we  are  learn- 
ing to  play  the  game. 

Senator  Bayh.  Thank  you. 

I  appreciate  your  testimony,  as  elegant  as  it  always  is. 

I  will  also  put  a  letter  from  Mrs.  Collins  in  the  record  at  the  end 
of  your  oral  testimony. 

I  have  not  seen  the  one  to  which  you  referred.  The  one  I  have  is 
written  by  Mrs.  Collins  as  the  chairman  of  the  Black  Caucus, 
where  it  is  pointed  out  there  is  a  difference  of  opinion  there,  just  as 
apparently  there  is  in  your  group. 
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Mr.  Jordan.  We  can  provide  you  a  copy,  Mr.  Chairman. 

Senator  Bayh.  That  is  fine.  I  just  have  not  seen  it  and  was  not 

aware  of  it.  .        .  ,     ,  ,  r  ^i.    tdi     i 

I  would  like  to  point  out  that  distinguished  members  ot  the  Black 
Caucus  have  been  out  there  wrestling  with  this  problem  on  a 
practical  day-to-day  basis  every  2  years  and  have  supported  this: 
Congressman  Stokes  earlier,  Congressman  Conyers,  Congressman 
Mitchell,  Congresswoman  Chisholm  and  others.  So  there  is  a  differ- 
ence of  opinion  on  this  matter.  t  u  •  i 
Mr.  Jordan.  Mr.  Chairman,  I  would  like  to  point  out  that  I  think 
that  is  healthy.  I  think  it  is  demonstrative  of  the  fact  that  the 
black  community  is  not  a  monolithic  community. 

Senator   Bayh.   Not  too   much  difference   from   whites   in   this 

regard. 

Mr.  Jordan.  There  are  those  of  you  m  the  same  party  who 
disagree  on  this  issue.  There  are  those  of  you  across  the  aisle  who 
disagree  on  this  issue.  Liberals  and  their  friends  disagree.  So  I 
think  it  is  healthy  that  all  our  brothers  and  sisters  do  not  have  the 
same  view  on  this  particular  issue.  That  does  not  mean  that  those 
who  disagree  with  us,  on  the  other  hand,  are  right. 

Senator  Bayh.  Very  well  spoken. 

I  came  into  this  argument  really  with  some  of  the  concerns  you 
have  had  and  looking  at  many  of  the  facts  you  expressed  to  us, 
feeling  very  strongly  as  you  do,  but  having  studied  this  over  about 
8  or  10  years,  I  came  to  a  much  different  conclusion.  I  would  hope 
that  after  these  hearings  are  over,  we  could  all  sit  down  and  look 
at  them  analytically.  I  note  that  you  used  the  name  of  my  friend 
and  colleague  and  constituent,  Dick  Hatcher.  We  are  very  proud  of 
his  leadership  role  in  Gary. 

I  was  discussing  an  entirely  different  matter  with  him  yesterday, 
namely  a  UDAG  grant,  and  in  the  process,  he  mentioned  that  the 
telegram  of  the  Black  Leadership  Forum  was  cleared  with  him, 
and  he  was  unaware  that  any  members  of  the  Black  Caucus  were 
on  the  other  side  of  this.  Perhaps  if  we  all  take  a  good  hard  look  at 
this  at  least  we  will  be  better  informed  even  if  it  does  not  change 
ou^  opinions. 

You  cite  four  reasons  to  oppose  direct  election.  I  guess  it  is  really 
three  reasons,  and  then  one  remedy. 

Now  the  first  one,  basically  I  guess  you  would  say,  is  the  old 
adage  that  the  medicine  is  worse  than  the  disease. 

The  proposed  reform  could  be  far  more  injurious  to  the  political  process  of  this 
country  than  are  the  problems  it  seeks  to  solve. 

What  are  all  those  terrible  things  that  are  going  to  happen  if  we 
have  direct  elections? 

Mr.  Jordan.  I  talked  about  its  effect  on  black  people.  I  talked 
about  splintering  parties.  I  think  that  is  pretty  clear  from  my 
testimony. 

Senator  Bayh.  All  those  black  officials  have  been  elected  by 
direct  popular  vote  system  and  seem  to  have  fared  pretty  well. 

Mr.  Jordan.  None  of  them  have  been  elected  President  and  Vice 
President  of  this  country,  and  that  is  what  this  issue  is  about. 

Senator  Bayh.  That  is  exactly  what  this  issue  is  about.  But  those 
are  the  only  two  offices  in  the  country  that  have  not  had  a  direct 
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popular  vote.  Every  place  else  it  has  worked  for  almost  200  years 
and  worked  very  well.  Yet,  we  are  suddenly  given  to  all  the  horror 
stories  about  how  the  party  structure  is  going  to  disintegrate.  It 
seems  to  me  we  have  already  had  a  good  deal  of  party  disintegra- 
tion. We  have  had  a  good  deal  of  oppression  of  black  voters  under 
the  electoral  college  system.  Perhaps  we  need  to  look  beyond  the 
Presidential  mechanisms  to  see  the  cause  of  those  things. 

Mr.  Jordan.  I'm  sure  that  the  chairman  does  not  mean  to  inten- 
tionally equate  certain  offices  with  others.  I  should  think  that  you 
talk  about  the  President  and  Vice  President  of  these  United  States 
in  some  little  different  terms  than  you  might  think  about  city 
council  and  mayor  or  even  a  Member  of  the  House  of  Representa- 
tives. I  think  that  the  Founding  Fathers  recognized  this  unique 
difference  and  that  is  why  we  in  fact  have  an  electoral  college,  and 
the  process  by  which  other  elected  officials,  other  than  Vice  Presi- 
dent or  President  have  been  elected  has  worked  well  for  200  years, 
as  well  as  electoral  college,  and  providing  for  a  process  by  which 
we  elect  the  two  highest  offices  in  this  country. 

Believe  it  or  not,  Mr.  Chairman,  we  are  arguing  here  for  the 
status  quo. 

Senator  Bayh.  That  is  rather  surprising. 

Mr.  Jordan.  It  should  not  be  surprising  to  you,  Mr.  Chairman. 

Senator  Bayh.  You  have  been  out  there  leading  the  charge  when 
there  are  obvious  inequities,  and  I  think  there  are  inequities  in 
this,  and  to  suggest  that  the  Founding  Fathers  intended  it  that  way 
is  to  ignore  the  fact  that  the  electoral  college  system  does  not  work 
today  the  way  the  Founding  Fathers  intended  it  to  work. 

Mr.  Jordan.  I  think  that  is  probably  a  matter  of  opinion. 

Senator  Bayh.  It  is  not  a  matter  of  opinion.  We  had  to  come 
along  with  the  12th  amendment  almost  before  the  ink  was  dried  on 
the  Constitution  to  change  the  way  we  elected  our  President.  Let 
us  look  further,  if  we  might. 

There  is  speculation  as  to  what  is  going  to  happen  out  there.  I've 
got  to  tell  you  I  do  not  know  for  sure  and  you  do  not  know  for  sure. 
You  assume  the  worst  and  I  assume  the  best.  Perhaps  it  is  some- 
where in  between.  I  guess  I  sort  of  look  on  what  has  happened  in 
other  direct  election  situations  to  reach  my  conclusion.  You  use 
another  barometer.  Everybody  is  entitled  to  do  that.  But  there  are 
some  dangers  that  I  think  are  real  right  now  that  I  think  we  do 
not  have  to  speculate  about. 

One  of  those  in  my  judgment  is  the  fact  that  there  is  the  ever- 
ready  possibility  that  we  will  elect  a  President  who  had  fewer  votes 
than  the  person  he  is  running  against.  As  person  who  at  one  time 
was  a  great  espouser  of  one-man-one-vote,  and  the  winner  be  the 
one  who  gets  the  most  votes  in  other  elections,  does  that  concern 
you  that  we  might  have  a  President  who  has  fewer  votes  than  the 
person  he  runs  against? 

Mr.  Jordan.  It  is  interesting  it  has  happened  only  once  in  the 
history  of  this  country. 

Senator  Bayh.  Three  times,  depending  upon  whose  figure  you 
use.  The  facts  are  three  times. 

Mr.  Jordan.  My  information.  Senator,  is  that  it  happened  with 
Benjamin  Harrison  and  Grover  Cleveland.  There  was  the  incident 
with  John  Quincy  Adams  and  Andrew  Jackson. 
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Senator  Bayh.  Also  Tilden  and  Hayes. 

Mr.  Jordan.  That  was  a  compromise  where  black  people,  the 
same  people  I  am  concerned  about,  got  the  short  end  of  the  stick. 

Senator  Bayh.  Under  what  system? 

Mr.  Jordan.  The  Hayes-Tilden  compromise. 

Senator  Bayh.  The  electoral  college  system. 

Mr.  Jordan.  I  learned  that  in  Indiana. 

Senator  Bayh.  I  think  we  need  to  look  very  carefully  at  what 
happens  under  the  present  system,  and  Hayes-Tilden,  in  which 
black  people  got  the  old  shaft,  was  a  product  of  that  wheeling  and 
dealing  with  electoral  votes  that  in  essence  made  the  war  between 
the  States  sort  of  a  lost  cause. 

We  talk  about  disenchantment.  There  is  a  lot  of  disenchantment 
in  the  country.  I  think  you  are  probably  right.  It  is  very  high 
among  black  voters.  In  1976,  Mr.  Williams'  figures  tell  us,  and  I 
assume  they  are  reasonably  accurate,  that  about  93  percent  of  the 
black  voters  voted  for  President  Carter. 

Mr.  Williams.  About  90  percent. 

Senator  Bayh.  About  90  percent,  plus  or  minus.  Yet,  if  there  had 
been  a  change,  less  than  10,000  black  voters,  all  of  those  voters 
would  have  seen  their  efforts  to  try  to  elect  a  President  from  the 
South  for  the  first  time  since  modern  history 

Mr.  Jordan.  That  will  continue,  Mr.  Chairman.  The  fact  of  the 
matter  is,  we  did  make  the  difference. 

Senator  Bayh.  It  is  sort  of  like  my  house  is  not  on  fire  right  now, 
but  I  sure  have  an  insurance  policy  in  case  it  does  catch  on  fire. 

Mr.  Jordan.  We  view  the  electoral  college  in  its  present  form  as 
our  insurance  policy. 

Senator  Bayh.  What  do  you  think  about  the  disenchantment  of 
90  percent  of  the  black  voters  who  found  their  vote  cast  their  vote 
for  one  candidate  in  their  State  and  found  the  other  candidate  on 
the  opposite  side  of  the  issue  winning  the  State's  electoral  votes? 

Do  you  not  think  that  would  have  done  a  little  disenchanting? 

Mr.  Jordan.  I'm  prepared  to  take  my  chances. 

Senator  Bayh.  All  right.  So  be  it.  You  express  concern  about 
splinter  parties.  You  talk  about  George  Wallace  running  rampant. 
Now  that  is  speculation.  The  fact  of  the  matter  is  that  we  do  have 
in  both  of  our  memories  three  candidates,  one  of  whom  was  a 
distinguished  member  of  this  committee,  and  the  other  one  Gover- 
nor Wallace,  who,  under  the  safety  mechanism  of  the  electoral 
college  system,  almost  brought  the  Presidential  process  to  its 
knees. 

Mr.  Jordan.  I  think  the  key  word  was  almost. 

Senator  Bayh.  Almost.  That  is  right.  Here  again,  I  am  taking  out 
an  insurance  policy.  As  I  recall  it  at  that  time  you  and  others  were 
speaking  in  hardly  glowing  terms  about  what  Mr.  Wallace  was  all 
about.  I  happened  to  be  one  of  those  others. 

Mr.  Jordan.  We  do  not  pick  them. 

Senator  Bayh.  How  soon  we  forget.  The  fact  of  the  matter  is  also 
if  we  look  at  the  safety  mechanism  of  this  system,  we  have  to 
understand  that  if  a  fellow  by  the  name  of  Gene  McCarthy  had 
gotten  himself  on  the  ballot  in  New  York,  with  1  percent  of  the 
popular  vote  in  this  country,  he  would  have  been  able  to  negate  the 
i^ercent  black  vote  which  was  cast  for  Carter  because  if  that  had 
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happened,  there  is  every  reason  to  believe  that  Mr.  Ford  would 
have  been  in  the  White  House.  That  does  not  concern  you? 
That  is  a  possibility. 

Mr.  Jordan.  I  repeat,  Mr.  Chairman.  I  am  prepared  to  take  my 
chances  based  on  history  and  based  on  what  has  happened,  and 
what  you  allude  to  is  in  fact  an  illusion.  It  has  not  happened.  It  is  a 
hypothetical  case. 

Senator  Bayh.  It  came  very  close  to  happenmg.  If  somethmg 
comes  within  10,000  votes,  out  of  80  million  cast,  that  is  a  rather 
slim  reed  to  rest  on,  is  it  not? 

Mr.  Jordan.  I'm  prepared  to  take  my  chances. 

Senator  Bayh.  I  find  that  this  is  one  of  the  few  places  that  I  have 
had  the  chance  to  be  involved  with  you  in  political  issues  where 
you  want  to  take  that  big  a  chance.  That  is  the  way  it  is.  You  say 
there  is  no  constitutional  crisis. 

What  constitutes  a  constitutional  crisis? 

Mr.  Jordan.  What  constitutes  a  constitutional  crisis? 

I  would  think  there  are  many  things  that  constitute  a  constitu- 
tional crisis.  I  do  not  see  in  1979  a  crisis,  nor  have  I  seen  as  I  look 
back  over  history  a  crisis  as  relates  to  the  electoral  college.  I  see  no 
clear  and  present  danger. 

As  I  said,  Mr.  Chairman,  we  like  it.  We  see  our  vested  interest  m 
it.  We  choose  to  retain  it. 

Senator  Bayh.  I  want  to  deal  with  that  vested  interest  momen- 
tarily, but  in  the  meantime,  I  just  want  to  see  how  big  the  test  is 
we  have  to  meet  in  your  mind  before  there  is  a  crisis.  If  you  have 
another  Wilson,  say,  with  a  disability,  where  nobody  runs  the 
country,  is  that  a  constitutional  crisis? 

Mr.  Jordan.  Well,  it  was  viewed  at  that  time,  and  we  got  a 
constitutional  amendment  dealing  with  that  as  a  result  of  that. 

Senator  Bayh.  We  were  told  then  by  other  people,  not  you,  but 
others,  using  the  Vernon  Jordan  argument  today  that  "It  ain't 
never  happened.  Senator." 

Mr.  Jordan.  Well,  I  tell  you,  Mr.  Chairman,  I'm  prepared  on  this 
issue  to  risk  it. 

Senator  Bayh.  Well,  if  the  same  logic  would  have  followed,  we 
would  not  have  had  the  25th  amendment.  We  would  have  had  to 
impeach  Richard  Nixon.  Some  say  that  would  be  good.  I  think  the 
country  was  saved  a  lot  of  turmoil  by  the  25th  amendment.  I 
suppose  we  would  not  have  had  the  26th  amendment  giving  young 
people  the  right  to  vote  because  there  was  not  a  constitutional 
crisis  there. 

Mr.  Jordan.  I  think  you  are  talking  about  another  issue.  You 
are  talking  about  a  group  of  people,  denying  a  group  of  people  the 
right  to  vote. 

We  voted  at  18  a  long  time  ago  in  Georgia. 

Senator  Bayh.  I  am  on  the  same  side  of  those  issues  and  if  you 
had  to  meet  a  test  of  a  constitutional  crisis,  as  far  as  the  18-year- 
old  vote,  as  far  as  ERA  is  concerned  and  as  far  as  the  District  of 
Columbia  representation  is  concerned,  all  of  which  I  have  as  you 
know  worked  very  vigorously  to  support,  I've  got  to  say  I  do  not 
think  we  had  a  constitutional  crisis  if  that  is  point  No.  2  on  your 
list  of  reasons  not  to  support  direct  election.  But  that  is  my  assess- 
ment. You  may  of  course  think  otherwise. 
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Let  us  look,  if  we  may,  to  the  influence  of  black  voters  decreas- 
ing. I  guess  this  is  the  nub  of  your  concern  here.  Let  me  summa- 
rize, and  if  I  summarize  inaccurately,  you  correct  me. 

In  listening  and  reading  earlier  your  statement,  you  feel  that 
under  the  present  electoral  college  system  the  large  States  because 
of  the  unit  rule  have  an  advantage,  that  voters  who  live  in  those 
States  have  a  greater  advantage  than  the  voters  who  live  in  other 
States,  is  that  accurate? 

Mr.  Jordan.  Right. 

Senator  Bayh.  Because  of  the  large  numbers  of  blacks  who  live 
in  those  States 

Mr.  Jordan.  Metropolitan  area. 

Senator  Bayh.  Well,  within  the  States.  They  do  not  count  elector- 
al votes  by  metropolitan  areas,  they  count  them  by  States,  do  they 
not? 

Mr.  Jordan.  Would  you  believe — well,  go  right  ahead,  Mr.  Chair- 
man. 

Senator  Bayh.  The  reason  I  asked  this  is  because  you  did  empha- 
size metropolitan  areas.  You  talked  about  one  of  the  studies  talking 
about  metropolitan  areas.  Without  being  overly  critical  of  that 
study  and  certainly  not  critical  of  you  at  all  and  without  any 
disrespect,  that  study  totally  ignored  the  fact  that  a  lot  of  metro- 
politan areas  are  in  places  like  Mobile  and  Montgomery  and  places 
like  that  in  the  South,  and  not  in  the  largest  States  at  all. 

Mr.  Jordan.  Called  metropolitan  areas. 

Senator  Bayh.  But  electors  are  not  counted  by  metropolitan 
areas.  They  are  counted  by  States. 

Mr.  Jordan.  We  are  talking  about,  Mr.  Chairman,  the  concentra- 
tion of  blacks  and  their  impact  in  a  given  situation.  I  think  that 
that  has  been  demonstrated  certainly  in  the  1976  election,  demon- 
strated in  Louisiana  and  Texas,  Mississippi,  where  you  had  a  com- 
bination of  both  rural  and  metropolitan  votes.  It  is  a  matter  of  how 
to  maximize  in  this  process  our  influence. 

Senator  Bayh.  I  do  not  blame  you.  I  guess  if  I  had  been  subject  to 
the  kind  of  discrimination  that  you  and  other  black  leaders  have 
had,  I  suppose  I  might  be  tempted  to  say,  OK,  one-man,  one-vote 
except  where  I  have  more  than  one  vote,  I  am  going  to  take 
advantage  of  that  to  make  up  for  the  other  times. 

I  do  not  feel  that  way.  But  I  can  understand  how  you  would.  But 
to  show  where  we  are  coming  from  then,  I  just  do  not  want  to 
misrepresent  your  argument  that  large  States  have  the  advantage 
and  large  numbers  of  blacks  live  in  large  States,  thus  blacks  have 
an  advantage  under  the  electoral  college  system  that  they  would 
not  have  under  the  direct  popular  vote  system. 

Is  that  an  accurate  assessment?  Let  us  examine  the  influence  of 
black  voters.  I  hate  to  be  so  detailed  about  this.  I  think  you  have  to 
look  at  the  sinew  of  this  picture,  the  fiber  of  muscle  of  the  electoral 
system  to  really  see  how  it  works.  There  are,  I  guess,  two  basic 
ways  you  could  have  influence  as  a  black  or  white  voter.  One  is 
under  the  electoral  college  system  where  the  influence  comes  from 
choosing  electors.  The  other  would  come  the  way  all  other  officials, 
black  and  white,  are  elected  by  being  able  to  cast  a  vote  which 
would  count  in  the  national  total.  I  assume  you  accept  that  but 
believe  that  black  voters  have  more  influence  under  the  electoral 
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college  than  th^  would  have  influence  under  a  direct  popular  vote 
system? 

Mr.  Jordan.  Recent  influence. 

Senator  Bayh.  Pardon  me? 

Mr.  Jordan.  Recent  influence.  We  have  not  been  voting  very 
long  in  this  country. 

Senator  Bayh.  Present  influence.  Recent  influence.  Under  the 
electoral  college  system,  the  blacks  in  large  metropolitan  areas, 
large  electoral  States  of  course  have  been  more  active  in  the  politi- 
cal process  for  some  time  and  have  had  influence  in  the  system 
longer  than  some  of  their  southern  brothers  and  sisters? 

Mr.  Jordan.  I  am  not  sure  what  the  chairman  is  saying. 

You  might  want  to  explain  it. 

Senator  Bayh.  It  is  a  moot  point.  I  should  not  even  have  alluded 
to  it.  Because  the  fact  of  the  matter  is  as  far  as  popular  vote  is 
concerned,  particularly  in  the  South,  blacks  are  just  now  beginning 
to  get  involved  in  the  system. 

Mr.  Jordan.  That  is  true  historically,  whether  you  are  talking 
about  white  primaries  or  whether  you  are  talking  about  general 
elections  or  Presidential  elections. 

Senator  Bayh.  OK.  I  am  accepting  that.  I  just  was  saying  that 
before  the  Voting  Rights  Act  the  blacks  did  have  significant  influ- 
ence in  those  large  electoral  vote  States. 

Mr.  Jordan.  Before  the  Voting  Rights  Act,  Mr.  Chairman,  there 
were  only  20,000  black  people  registered  in  the  entire  State  of 
Mississippi. 

Senator  Bayh.  I  am  talking  about  large  electoral  vote  States. 

Mr.  Jordan.  Blacks  in  large  electoral  States,  what  you  have  to 
understand,  Mr.  Chairman,  is  that  when  we  got  to  Chicago  and 
New  York  and  Boston  and  Detroit,  we  carried  with  us  all  of  the 
legacy  and  all  of  the  negativism  and  all  of  the  neglect  that  has 
been  experienced  in  the  South.  It  was  not  by  virtue  of  our  being  in 
the  North  of  mass  political  participation  on  the  part  of  the  blacks. 
I  think  the  Senator  knows  that  and  understands  that. 

Senator  Bayh.  I'm  very  much  aware  of  it.  That  is  why  I  was  a 
strong 

Mr.  Jordan.  Even  in  Indiana. 

Senator  Bayh.  That  is  why  I  was  a  strong,  enthusiastic  supporter 
of  the  Voting  Rights  Act,  and  why  I  still  feel  the  philosophy  that  is 
espoused  there  that  everybody  ought  to  have  a  chance  to  vote, 
everybody's  vote  ought  to  count  the  same,  is  right. 

Now  you  first  mentioned  that  blacks  live  in  the  large  States.  You 
also  emphasize  the  closeness  of  the  elections  there.  You  say  here,  I 
think  it  is  on  page  6: 

These  Census  Bureau  figures  gave  additional  significance  from  the  fact  that  in 
the  last  two  decades  no  Presidential  candidate  has  been  elected  without  winning  at 
least  five  of  these  nine  States.  In  1960,  1968,  1976  the  winning  margin  in  most  of 
these  States  was  less  than  1  percent  of  the  total  vote. 

I  do  not  know  what  figures  we  all  are  using  here.  Could  you  tell 
me  in  the  1976  election  which  of  those  nine  pivotal  States  were 
decided  by  one  vote  margin? 

I  have  Ohio. 

Mr.  Jordan.  Ohio  is  clearly  one.  We  have  the  information  some- 
where. 
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Senator  Bayh.  Well,  let  me  just  give  you  the  results  of  our  study 
of  the  statistics,  and  you  can  put  additional  information  on  the 
record.  We  are  not  trying  to  hoodwink  anybody.  But  our  study 
shows  that  in  looking  at  election  data,  specifically  that  in  1968— 
none  were  decided  by  that  close  a  margin.  In  1960,  California, 
Illinois,  Michigan,  and  New  Jersey.  Not  Michigan?  Let  us  throw  in 
Michigan  for  good  measure.  So  in  that  brief  period 

Mr.  Jordan.  That  is  not  the  way  to  do  research. 

Senator  Bayh.  That  is  just  because  you  are  a  friend.  I  am  going 
to  give  you  Michigan,  which  is  more  than  Jimmy  Carter  got,  de- 
spite all  those  blacks  from  Coleman  Young  excuse  me,  I  did  not 
mean  to  slip  that  in  there. 

What  I'm  trying  to  get  at  is  I  want  to  make  sure  we  are  all 
looking  at  the  same  set  of  figures,  that  in  those  3  election  years  in  9 
States  there  were  27  opportunities  for  close  elections,  and  where 
you  say  that  most  of  them  were  decided,  by  less  than  1  percent,  we 

only  have  5. 
Mr.  Jordan.  We  are  looking  for  the  documentation.  I  stand  by 

our  testimony,  Mr.  Chairman. 

Senator  Bayh.  I  will  be  anxious  to  see  where  the  documentation 
comes  from  because  it  isn't  clear  to  me  by  looking  at  these  fig- 
ures—of course,  this  ignores  the  fact  that  in  1964  and  1972,  none  of 
those  nine  States  were  decided  by  one-vote  margin. 

Mr.  Jordan.  1964  and  1972  were  two  landslide  elections  as  I 
recollect. 

Senator  Bayh.  That  is  right. 

Mr.  Jordan.  What  is  your  point? 

Senator  Bayh.  What  I'm  saying  is  if  you  are  looking  at  how  close 
these  elections  are  in  large  electoral  vote  States,  you  cannot  make 
a  very  good  case  that  most  of  them  were  decided  by  1  percent. 

Mr.  Jordan.  But  to  cite  two  landslide  elections  does  not  make 
your  point  either. 

Senator  Bayh.  No.  I  added  that  to  the  three  other  elections  that 
you  had  used:  1968,  1960  and  1976.  I  added  in  1964  and  1972,  both 
of  which  were  landslides. 

Mr.  Jordan.  Mr.  Chairman,  I  have  confidence  in  our  own  figures 
and  am  willing  to  stand  by  our  statement,  and  we  will  submit 
documentation  of  that  particular  statement  on  page  5  for  your 
edification. 

Senator  Bayh.  Fine.  I  need  lots  of  edification. 

If  we  look  at  black  influence  now  under  the  electoral  college 
versus  direct  popular  vote,  you  cited  Longley  and  Yunker,  and  I 
think  it  is  important  to  look  at  what  Longley  and  Yunker  said  and 
what  they  did  not  say. 

First  of  all,  they  did  not  deal  with  nine  States.  I  do  not  know 
where  you  got  the  nine  States.  They  dealt  with  six  States,  not  nine. 
They  dealt  with  six  States.  They  concluded  that  those  six  States  by 
their  figures  were  advantaged.  When  you  got  below  that  level  of 
electoral  votes,  they  called  the  other  States  disadvantaged,  which 
would  put  some  in  your  group  of  nine  in  the  disadvantaged  catego- 
ry. They  said  that  there  were  more  black  voters  living  in  the 
disadvantaged  States  than  lived  in  the  advantaged  States.  In  other 
words,  that  would  be  more  black  voters  living  in  those  than  in  the 
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six  that  they  called  advantaged.  If  we  look  further,  and  if  you  have 

other  figures,  I  am  again  looking  at  the  census  figures 

Mr.  Jordan.  I  think  we  both  looked  at  the  same  census  figures. 
Senator  Bayh.  Sort  of  like  the  blind  man  looking  at  an  elephant. 
It  depends  on  whether  he  is  looking  at  the  ear  or  the  tail. 

Mr.  Jordan.  And  from  what  point  of  view  he  wants  to  take. 
Senator  Bayh.  If  we  look  at  the  six  States  of  Longley,  and  this  is 
what  I  want  to  impress  on  you  because  I  think  you  know  where 
your  heart  is  on  this  kind  of  thing,  and  it  really  worries  me  that 
Vernon  Jordan  and  Birch  Bayh  would  be  on  different  tracks  on 
this,  but  if  we  look  at  those  six  States  that  Longley  and  Yunker 
called  advantaged  we'll  find  that  37  percent  of  the  blacks  in  the 
country  live  in  those  six  States. 

Mr.  Jordan.  Which  six  States  are  you  talking  about? 

Senator  Bayh.  We  are  talking  about  the  six  largest  States:  Cali- 
fornia, Illinois,  New  York,  Ohio,  Pennsylvania,  and  Texas.  Those 
are  the  six  largest  States. 

Mr.  Jordan.  I  think  the  difference  may  be,  Mr.  Chairman,  we 
are  using  nine  States  and  you  were  using  six. 

Senator  Bayh.  You  can  prove  the  same  thing  regardless.  There  is 
some  misinterpretation,  I  think,  as  to  what  Longley  was  trying  to 
point  out  here.  If  you  look  at  his  six  States,  you  can't  just  look  at 
numbers  of  blacks  instead  of  numbers  of  blacks  versus  numbers  of 
whites.  If  you  have  to  compare  the  influence  a  black  voter  has,  you 
have  to  say  compared  to  whom  or  what,  and  Longley  concludes 
that  in  the  six  States 

Mr.  Jordan.  There  is  a  misunderstanding  in  that  process.  We 
assume  in  almost  every  situation  that  the  enormous  majority  vote 
will  be  a  split  vote  and  that  is  where  our  leverage  is.  You  under- 
stand that.  You  have  seen  enough  analysis  to  understand  how  that 
works.  We  could  not  ever  win  if  it  were  clearly  a  black-white 
situation  simply  by  virtue  of  the  numbers.  Our  leverage  is  in  the 
fact  that  you  all  split. 

Senator  Bayh.  I'm  glad  there  is  that  much  leverage  in  Indiana 
when  the  Senate  race  comes  along. 

I  hate  to  be  so  tedious  about  this,  but  I  think  you  will  see  you 
would  really  have  a  bigger  advantage  under  a  direct  popular  vote 
system.  Frankly,  I  do  not  think  anybody  ought  to  have  an  advan- 
tage, but  I  will  accept  your  proposition  on  the  thing. 

Mr.  Jordan.  It  is  not  a  matter  of  advantage,  Mr.  Chairman.  It  is 
a  matter  of  power.  That  is  what  we  are  talking  about. 

Senator  Bayh.  All  right,  power.  The  six  largest  States,  37  percent 
of  the  blacks  live  in  just  six  States.  But  the  census  shows  us  that  41 
percent  of  the  whites  nationwide,  live  in  those  six  States,  so  a 
higher  percentage  of  the  whites  in  the  country  live  in  those  six 
States  than  the  blacks. 

Mr.  Jordan.  Therefore? 

Senator  Bayh.  I  am  going  to  go  down  to  the  nine  States  you've 
talked  about.  You  say  almost  52  percent  of  the  blacks  live  there; 
the  census  figures  show  49  percent,  and  we  can  check  this  out. 
Nevertheless,  in  those  nine  States  there  are  about  half  the  blacks 
in  the  whole  country. 

Mr.  Jordan.  Mr.  Chairman,  you're  talking  about  voting  age  pop- 
ulation? 
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Senator  Bayh.  That  is  right.  That  is  the  only  thing  that  matters 
here  right  now.  About  half,  49  percent  of  the  voting  age  blacks  live 
in  those  nine  States.  But  53  percent  of  the  voting  age  whites  live  in 
those  States.  So  it  seems  to  me  that  it  is  hard  to  conclude  since 
there  is  a  smaller  percentage  of  voting  age  blacks  out  of  the  total 
population  of  blacks  that  live  in  those  nine  States  than  there  are 
whites  that  live  in  those  nine  States;  I  do  not  see  how  anybody  can 
conclude  that  blacks  have  the  advantage  there. 

Mr.  Jordan.  Mr.  Chairman,  that  is  because  you  are  looking  at 
the  elephant  one  way  and  I  am  looking  at  the  elephant  another. 

Senator  Hatch.  You  are  looking  at  coalition,  bloc  voting,  where 
Birch  is  looking  only  at  numbers? 

Mr.  Jordan.  The  only  way  we  have  ever  got  a  chance  in  this 
country. 

Senator  Hatch.  Of  course. 

Senator  Bayh.   Let  us  look  at  this  bloc  voting  and  coalition. 

Give  me  the  total  numbers  here— here  again  I  apologize  for  the 
tediousness,  but  I  think  if  you  look  at  how  this  advantage  or  the 
power  really  works,  it  works  the  opposite  way. 

For  example,  if  you  look  at  the  percentage  of  blacks  in  the 
country  they  are  about  what?  Ten  percent  black  voters  in  the 
country? 

Mr.  Jordan.  That  is  right.  We  do  not  want  that  10  percent  lost 
in  that  great  big  maze. 

Mr.  Chairman,  we  have  a  problem  of  procedure,  and  that  prob- 
lem of  procedure  is  that  I  absolutely  have  to  catch  the  3  o'clock 
shuttle.  I  am  not  ducking  any  inquiry,  but  the  fortunes  of  the 
Urban  League  ride  upon  my  catching  the  3  o'clock  shuttle. 

Senator  Bayh.  Well,  I  hope  the  other  fortunes  are  better  found- 
ed. I  hope  that  shuttle  leaves  on  time  and  you  are  on  it.  I  think 
you'll  find  that  the  percentage  of  blacks  in  those  largest  States  is  a 
little  less  than  10  percent. 

What  I  wanted  to  point  out  was  if  one  takes  into  consideration — 
let  us  take  some  of  the  times  that  you  mentioned  here — what 
influence  in  1968  did  the  243,000  black  votes  in  California,  most  of 
which  went  for  Hubert  Humphrey,  have  when  the  State  went  for 
Richard  Nixon? 

Mr.  Jordan.  We  lost. 

Senator  Bayh.  You  lost.  All  of  those  did  not  count,  right? 

Mr.  Jordan.  We  lost. 

Senator  Bayh.  All  of  those  were  Humphrey  votes.  In  Illinois, 
there  were  249,000  black  votes  and  Illinois  went  as  we  know  for 
Nixon.  We  lost  those.  Ohio,  154,000,  lost.  New  Jersey,  132,000  black 
voters — who  went  for  Humphrey,  who  had  their  votes  cast  for 
Nixon — who  cast  it  for  Humphrey. 

Mr.  Jordan.  Mr.  Chairman,  I  cite  to  you  the  1976  election  when 
in  fact  Mr.  Carter  got  45  percent  of  the  white  vote  in  the  South 
and  Mr.  Ford  got  55  percent  of  the  white  vote  in  the  South,  and  the 
difference  was  us.  In  Louisiana,  Texas,  Mississippi,  Missouri,  Penn- 
sylvania, and  North  Carolina,  the  difference  was  us.  That  is  the 
difference  we  are  talking  about.  We  in  that  process  might  lose  a 
few  as  we  did  in  1968,  but  we  won  in  1976  and  that  is  important 
and  that  is  what  we  are  trying  to  get  you  to  understand. 
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Senator  Bayh.  Yes,  but  you  won  in  1976  with  about  the  same 
number  of  black  votes  in  each  of  those  Southern  States  that  you 
had  in  1968  and  1972  when  almost  all  were  lost.  That  is  what  I 
apparently  cannot  get  through  to  you.  You  look  at  the  figures  and 
there  are  about  the  same  number  of  blacks  who  actually  voted  in 
1968  in  those  Southern  States  of  Alabama,  Arkansas,  Georgia, 
Louisiana,  Mississippi,  South  Carolina,  Tennessee,  Virginia,  as 
voted  in  1976.  I  will  put  all  this  in  the  record,  and  you  can  look  at 
the  figures  and  you  can  rebut  them  if  you  like.  All  of  those  votes 
either  went  for  George  Wallace  or  Richard  Nixon,  all  of  them  lost. 
The  same  thing  in  1972  which  we  admit  was  a  landslide,  but  none 
of  them  counted.  All  of  those  votes  were  lost. 

Mr.  Jordan.  Mr.  Chairman,  we  are  prepared  to  take  that  risk  as 
I  have  said  earlier.  We  did  win  in  1976.  We  made  the  difference 
under  the  system  and  we  are  prepared  to  take  our  chances  to  make 
this  difference  in  future  elections. 

Mr.  Chairman,  I  must  excuse  myself  from  this  table. 

Senator  Bayh.  Well,  all  right.  You  run  and  catch  the  shuttle.  I'm 
sorry  I  have  monopolized  this. 

Senator  Thurmond.  Can  I  ask  one  question  before  he  goes. 

Mr.  Jordan,  I  received  a  mailgram  dated  March  6,  1979,  about 
which  you  were  a  signator.  There  were  other  organizations  on  that 
mailgram  which  expressed  opposition  to  direct  election. 

Did  the  other  signatories  to  the  mailgram  concur  in  your  testi- 
mony today? 

Mr.  Jordan.  Yes.  Before  you  came  in,  Senator,  I  listed  those 
persons  who  in  fact  agreed.  It  is  a  matter  of  record.  We  do  not  have 
a  unanimous  agreement  here  in  the  Black  Leadership  Forum  and 
those  persons  who  did  in  fact  agree  to  this  testimony  are  in  fact 
listed. 

Senator  Thurmond.  Thank  you  very  much  for  you  appearance 
here. 

Has  this  mailgram  been  put  in  the  record?  If  not,  I  ask  unani- 
mous consent  that  it  be  placed  in  the  record. 

Senator  Bayh.  I  think  it  has  been  put  in  twice  before  and  prob- 
ably in  the  Congressional  Record  once  or  twice. 

Let  us  put  it  in  another  time. 

[The  mailgram  referred  to  follows:] 

[Mailgram] 

National  Urban  Coalition, 
Washington  D.C.,  February  16,  1979. 
Hon.  Strom  Thrumond 
Washington,  D.C. 

We  are  disturbed  by  reports  in  the  media  and  elsewhere  that  Senator  Birch  Bayh 
Plans  to  by-pass  Judiciary  Committee  hearings  on  his  proposed  constitutional 
amendment  to  abolish  the  electoral  college  (S.J.  Res.  28)  and  to  seek  an  early  vote 
on  the  floor  of  the  U.S.  Senate. 

The  black  leadership  forum  opposes  S.J.  Res.  28  on  the  grounds  that  it  could  not 
only  result  in  the  dilution  of  the  votes  of  blacks  and  other  minority  groups  but  it 
would  have  negative  consequences  for  the  nation's  political  process  as  a  whole. 
Moreover,  there  has  not  yet  been  developed  persuasive  evidence  to  show  that 
abolition  of  the  electoral  college  is  needed  or  that  direct  popular  elections  would  be 
in  the  best  interests  of  the  country.  Therefore,  we  strongly  urge  you  to  oppose  any 
attempt  to  by-pass  public  hearings  in  the  Judiciary  Committee  where  we  and  others 
would  have  an  opportunity  to  express  our  concerns  and  to  seek  greater  clarity  on 
this  matter. 

M.  Carl  Holman,  President 

(And  13  others). 
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Mr.  HoLMAN.  Since  there  seems  to  be  such  a  great  interest  in 
how  these  heads  of  organizations  arrived  at  their  decisions,  I  think 
I  would  like  to  make  one  small  correction. 

The  names  of  the  persons  who  are  listed  were  listed  this  morning 
and  are  people  whom  we  had  reached  and  who  agreed,  and  the 
testimony  got  to  them  on  Monday  and  you're  holding  this  meeting 
today.  I  would  not  like  for  it  to  appear  that  a  couple  of  people  who 
did  not  answer  at  all  would  be  seen  as  either  in  opposition  or  in 
support  because  we  do  not  know  that. 

Senator  Hatch.  I  would  like  to  add  my  compliments  to  you  for 
the  effectiveness  of  your  statement  here  today  and  for  your  articu- 
lateness.  Minorities  with  tendencies  to  bloc  vote,  particularly  when 
they  are  concentrated  in  large  States,  are  probably  the  most  highly 
advantaged  groups  of  all  by  the  electoral  college  system.  That 
includes  the  blacks,  Jewish  people,  and  other  minority  groups  in 
this  society.  You  happen  to  be  right  on  this.  Frankly,  I  would  hate 
to  see  the  system  changed.  The  most  powerful  point  you  made  is 
that  the  burden  of  proof  is  on  the  proponents  who  want  to  change 
the  Constitution.  They  have  not  met  the  burden  nor  have  they 
shown  any  compelling  reason  that  justifies  changing  the  Constitu- 
tion in  such  a  wholesale  fashion. 

I  want  to  thank  you.  I  will  not  ask  any  questions  so  you  can 
catch  your  plane. 

Senator  Thurmond.  Mr.  Chairman,  could  we  send  him  several 
questions  to  answer  for  the  record? 

Senator  Bayh.  Of  course,  we  may  all  submit  written  questions 
and  summarize. 

I  just  might  leave  you  with  one  parting  thought,  that  although 
you  espouse  the  large  State  theory,  those  who  have  thrown  out 
accolades  to  you  in  abundance  do  not  agree  with  you  on  this  at  all, 
and  they  feel  small  States  have  an  advantage  under  the  present 
system. 

Senator  Hatch.  I  think  every  State  has  an  advantage  under  the 
present  system. 

Mr.  Jordan.  I  leave  that  to  the  viewpoint  of  the  committee  to 
debate  among  themselves. 

[The  following  responses  were  subsequently  submitted  by  Senator 
Bayh:] 

Mr.  Bayh.  Because  there  was  not  time  to  cover  all  the  issues 
raised  by  Mr.  Jordan's  testimony,  I  would  like  to  summarize  briefly 
several  points  I  feel  should  be  made. 

First,  the  crux  of  Mr.  Jordan's  argument  that  the  present  system 
works  to  the  advantage  of  blacks  is  that  black  voters  are  heavily 
concentrated  in  the  large,  electorally  advantaged  States  and  there- 
fore are  able  to  wield  a  disproportionate  "swing"  vote  in  national 
elections.  I  would  like  to  point  out  that  the  black  community  is  not 
concentrated  in  these  States.  The  percentage  of  black  voting  age 
population  in  the  nine  largest  States  cited  by  Mr.  Jordan  averages 

9.6  percent.  The  national  average  of  black  voting  age  population  is 

9.7  percent.  How  then  can  Mr.  Jordan  claim  that  this  less  than  10 
percent  in  the  largest  States  constitutes  a  critical  swing  vote,  and 
at  the  same  time  disclaim  the  voting  influence  of  the  same  percent- 
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age  of  black  voting  power  nationwide?  The  concentration  of  black 
voting  power  would  simply  not  be  diluted  by  direct  popular  elec- 
tion; it  would  remain  the  same. 

Second,  it  is  absolutely  clear  that  where  the  black  community  is 
heavily  concentrated  is  in  the  South,  a  fact  which  Mr.  Jordan  sees 
fit  to  ignore.  The  average  black  voting  age  population  is  21.3  per- 
cent in  the  nine  Southern  States  (see  chart  II).  There  is  virtually 
no  doubt  that  the  States  of  the  Deep  South  are  electorally  disad- 
vantaged under  the  electoral  college  system,  as  small-  to  medium- 
sized  States,  if  we  are  to  believe  the  string  of  analyses  of  inherent 
biases  of  the  electoral  college  beginning  with  Banzhaf  in  1968.  It 
would  appear  that  Mr.  Jordan  is  more  willing  to  risk  the  defects  of 
the  electoral  college  in  the  South  than  he  is  in  the  North. 

Further,  it  is  next  to  impossible  to  argue  that  the  black  voter  in 
the  South  has  done  well  in  Presidential  elections.  In  the  three 
elections  since  the  Voting  Rights  Act  went  into  effect  and  black 
voters  were  able  to  come  forward  and  exercise  their  franchise, 
black  voters  in  the  South  have  seen  their  votes  thrown  away  by  the 
electoral  college  system  in  two  of  the  Presidential  races.  Chart  III 
shows  the  story.  In  all  three  of  those  elections,  the  black  population 
voted  at  about  90  percent  ratio  Democratic.  Yet,  the  mechanism  of 
the  winner  take  all  rule  of  the  electoral  college  has  meant  that  all 
these  black  voters  have  been  disfranchised,  their  votes  wasted,  and 
even  in  effect  recast  for  the  other  candidates.  In  1968,  almost  a 
million  black  votes  were  cast  for  Mr.  Humphrey,  but  in  the  entire 
South,  only  the  electoral  votes  in  Virginia  went  to  him.  In  1972, 
1,061,234  black  votes  were  cast  for  McGovern,  but  every  electoral 
vote  went  to  Mr.  Nixon. 

Let  us  look  a  little  closer  at  the  Presidential  election  in  1976. 
According  to  the  Joint  Center's  figures,  87  percent  of  black  voters 
cast  their  ballots  for  McGovern  in  1972,  yet  McGovern  lost  by  18 
million  popular  votes.  In  1976,  blacks  again  voted  at  a  ratio  of  9  to 
1  Democratic.  Mr.  Carter  won  with  a  plurality  of  1.7  million  votes. 
Therefore,  there  was  a  net  shift  of  20  million  votes  between  the  two 
elections.  Both  the  percentage  of  black  voter  preference  and  abso- 
lute numbers  of  votes  remain  almost  the  same  in  1976  as  in  1972. 
Some  other  factor  than  the  black  vote  would  have  had  to  change  to 
explain  the  electoral  vote  victory  for  President  Carter.  I  am  unable 
to  confirm  Mr.  Jordan's  figures  of  55  percent  of  Mr.  Carter's  vote 
in  the  South  being  attributable  to  black  voters  and  45  percent  to 
white  voters,  but  it  seems  only  reasonable  to  assume  that  more 
whites  voting  in  1976  chose  to  support  the  Democratic  candidate 
than  had  in  either   1968  or   1972  in  the  South  and  nationwide. 

Third,  Mr.  Jordan  in  his  prepared  statement  has  dismissed  the 
importance  of  the  black  voters  in  the  South  with  these  words: 

(However)  the  real  issue  is  not  only  one  of  how  many  black  voters  are  located  in 
which  States,  but  where  blacks  can  reasonably  expect  to  build  coalitions  with  other 
minorities  and  whites  to  achieve  justice  and  equality.  History  and  experience  tell  us 
that  these  expectations  are  more  likely  to  be  realized  in  the  larger  States,  especially 
the  industrial  States  of  the  North  and  West.  It  is  in  these  States  that  more  white 
voters  can  be  expected  to  empathize  with  issues  of  major  concern  to  blacks  and 
where  black-white  coalition  have  influenced  the  outcome  of  many  presidential  elec- 
tions since  1936.  *  *  ' 

As  a  matter  of  fact,  southern  blacks  have  relied  heavily  upon  the  ability  of  blacks 
outside  the  South  to  express  their  views  in  presidential  politics  through  the  leverag- 
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ing  effect  afforded  by  the  electoral  college  and  through  the  empathy  factor  which 
lead  to  black- white  coalitions  outside  the  South. 

In  making  this  evaluation,  Mr.  Jordan  ignores  the  fact  that  black 
voters  in  the  South  have  achieved  real  success  in  the  political 
arena  in  the  last  10  years,  at  least  in  the  direct  elections  of  local 
and  Statewide  offices.  At  the  present  time  fully  60  percent  of  the 
elected  black  officials  in  the  country  serve  in  the  South,  as  opposed 
to  33.2  percent  in  the  northeast  and  north-central  regions.  One 
must  again  question  Mr.  Jordan's  assumptions  based  on  these  fig- 
ures. (Chart  V.)  •  •       i. 

It  is  a  sad  fact  that  black  as  well  as  white  voter  registration  has 
gone  down  in  recent  years.  Yet  it  should  be  noted  that  black 
registration  in  1976  decreased  by  10.9  percent  in  the  North  while  it 
decreased  by  only  5.2  percent  in  the  South.  (Chart  VI.)  Despite  the 
assertion  that  blacks  in  the  North  understand  the  political  process 
better  than  blacks  in  the  South,  these  figures  would  seem  to  indi- 
cate that  blacks  in  the  South  have  learned  and  are  learning  to  use 
the  political  process  very  well. 

This  subcommittee  has  been  told  by  Presidential  compaign  man- 
agers and  candidates  that  in  their  opinion  direct  election  would 
serve  to  direct  attention  by  both  national  parties  to  black  voters  in 
the  North  as  well  as  the  South.  The  essential  fact  of  direct  election 
is  that  every  vote  counts.  None  is  written  off,  none  is  taken  for 
granted,  just  because  it  happens  to  be  in  a  State  which  the  party 
can  assume  it  will  either  win  or  lose.  Because  every  vote  counts, 
turnout  becomes  of  highest  importance.  What  could  assist  black 
leadership  more  in  increasing  registration  and  voter  participation 
in  the  Democratic  process  than  the  efforts  and  resources  of  the 
national  parties  to  go  after  every  voter?  In  this  very  practical 
sense,  direct  election  is  an  extension  of  the  Voting  Rights  Act  and 
the  fight  for  reapportionment  for  which  the  black  leadership,  in- 
cluding Mr.  Jordan,  fought  so  well.  In  the  philosophic  sense,  as. 
well,  it  again  is  another  step  in  the  200-year-old  process  to  give 
everyone  a  share  in  the  election  of  the  country's  leaders. 

CHART  l.-PERCENTAGE  OF  BLACK  VOTING  AGE  POPULATION  IN  THE  LARGE  STATES ' 


Difference 

between 

Electoral  National 

States  votes  State  and  State 


California 45 

Illinois 26 

New  York 41 

Ohio 25 

Pennsylvania 27 

Texas 26 

Michigan 21 

New  Jersey 17 

Florida 17 

Average 9.6 

■  Based  on  1975  estimates  of  Black  voting  age  population  from  ttie  Congressional  Research  Service. 
'  States  with  black  percent  voting  age  population  less  than  national  black  percent  voting  age  population. 
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CHART  ll.-BLACK  VOTING  AGE  POPULATION  IN  THE  SOUTH  ' 

State  Electoral  vote  Percent 

Alabama 9  22.57 

Arkansas 6  15.07 

Georgia 12  22.48 

Louisiana 10  26.26 

Mississippi 7  30.84 

North  Carolina 13  19.01 

South  Carolina 8  25.78 

Tennessee 10  13.62 

Virginia 12    16.40 

Average 21.33 

'  Based  on  1975  estimates  of  Black  voting  age  population  from  the  Congressional  Research  Service 

CHART  lll.-WASTED  BLACK  VOTE  IN  THE  SOUTHERN  STATES ' 

1976  1972                            1968 

Alabama D  125,081  126,974 

Arkansas D  48,141  48,870 

Georgia D  165,973  168,484 

Louisiana D  147,388  148,618 

Mississippi D  98,216  99,702 

South  Carolina D  157,344  159,725 

Tennessee D  88,773  90,117 

Virginia 112,167  125,894  D 

Total: 

Republican 112,167  1,061,234  355,847 

AlP 593,648 

Total 112,167  1,061,234  949,495 

'  All  figures  based  on  1975  census  projections  for  black  voting  age  population  and  on  registration  and  percentage  of  Democratic  votes  estimated  by 
the  Joint  Center  for  Political  Studies 

CHART  IV.-WASTED  VOTES  FOR  THE  BLACK  COMMUNITY  IN  THE  NINE  LARGEST  STATES ' 

1976  1972                            1968 

California 197,943  215,397  243,451 

New  York D  347,411  D 

Pennsylvania D  161,575  D 

Illinois 195,083  212,285  249,559 

Ohio D  149,969  154,064 

Texas D  210,870  D 

Subtotal 393,026  1,297,507  647,074 

Michigan 138,693  150,923  D 

New  Jersey 107,279  116,738  132,136 

Florida 0  151,575  171,317 

Total 638,998  1,716,743  950,527 

•  All  figures  based  on  1975  census  projections  for  black  voting  age  population  and  on  registration  and  percentage  of  Democratic  votes  estimated  by 
the  Joint  Center  for  Political  Studies. 

Chart  V 
All  based  on  estimates  of  the  Joint  Center  for  Political  Studies. 
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Percentage  of  black  elected  officials:  In  the  South— 60.7;  in  the  Northeast— 11.7; 
in  the  North  Central— 21.5;  and  in  the  West  (including  Alaska  and  Hawaii)— 6.1; 

Number  of  black  elected  officials  in  specific  States  (no  percentages  available): 
Mississippi— 303;  Alabama— 207;  Georgia— 228;  Louisiana— 333;  Tennessee— 117;  Ar- 
kansas—223;  New  York— 183;  Pennsylvania— 123;  Illinois— 279;  Michigan— 256; 
California — 213;  and  Indiana — 67. 

CHART  VI  —PERCENT  OF  VOTING  AGE  POPULATION  ACTUALLY  REGISTERED  BY  REGION  AND  ELECTION  ■ 

YEAR 


1976 

1972 

1968 

North: 

Black 

White 

South: 

Black 

White 

60.9 

69.0 

56.4 

66.7 

67.0 
74.9 

64.0 
69.8 

71.8 
77.2 

61.6 
70.8 

DIFFERENCE  IN  PERCENT  BETWEEN 

1968  AND  1976  VOTER  REGISTRATION  BY  REGION  AND  RACE 

Black 

White 

North                                      

-10.9 

-5.2 

-8.2 

South                        

-4.1 

[The  prepared  statement  of  Vernon  E.  Jordan,  Jr.,  follows:] 

Prepared  Statement  of  Vernon  E.  Jordan,  Jr. 

Mr.  Chairman  and  members  of  the  subcommittee,  thank  you  for  inviting  me  to 
comment  on  S.J.  Res.  28,  a  proposed  constitutional  amendment  to  abolish  the 
electoral  college  and  to  substitute  in  its  place  a  procedure  for  the  direct  popular 
election  of  the  President  and  Vice  President  of  the  United  States. 

On  behalf  of  the  Black  Leadership  Forum,  which  I  am  representing  today,  I  want 
to  thank  you  also  for  agreeing  to  hold  further  hearings  on  this  important  subject. 

The  Black  Leadership  Forum  was  formed  in  1977  to  represent  the  collective 
interests  of  a  broad  spectrum  of  the  black  community.  It  is  composed  of  the  heads  of 
16  national  civil  rights  and  political  organizations. 

We  commend  the  efforts  by  the  Chairman  and  members  of  the  Subcommittee  to 
assure  the  broadest  possible  citizen  participation  in  the  presidential  selection  proc- 
ess. We  are  also  aware  of  the  consideration  given  during  the  deliberations  of  this 
Subcommittee  to  the  fate  of  black  voters  in  this  process. 

After  careful  examination  of  S.J.  Res.  28,  after  much  soul  searching  and  weighing 
of  available  evidence,  including  our  own  knowledge  and  experience,  we  must  voice 
the  strongest  opposition  to  the  proposal  to  abolish  the  electoral  college.  Our  reasons 
are  as  follows: 

1.  The  proposed  reform  could  be  far  more  injurious  to  the  political  process  of  this 
country  than  are  the  problems  it  seeks  to  solve. 

2.  There  is  no  constitutional  crisis  which  necessitates  emergency  legislation  in  the 
face  of  foreboding  uncertainties  about  the  effects  of  direct  elections. 

3.  The  precious,  though  limited,  political  influence  of  black  Americans  would  be 
curtailed  or  diluted  under  direct  elections. 

4.  The  major  flaw  in  the  presidential  selection  process,  namely  the  possibility  of  a 
faithless  elector,  can  be  corrected  by  simply  doing  away  with  the  electors  while 
maintaining  the  electoral  college. 

In  our  view,  a  persuasive  case  has  already  been  made  in  support  of  these  proposi- 
tions, and  there  is  no  need  for  me  to  repeat  the  arguments  here.  They  are  well 
known  to  this  body.  However,  I  would  like  to  comment  specifically  on  what  we 
believe  would  be  the  disastrous  impact  of  direct  elections  on  black  people. 

Over  the  years  much  persuasive  testimony  and  evidence  have  been  submitted  to 
this  Subcommittee  to  show  that  by  virture  of  their  residential  and  voting  patterns 
racial  and  ethnic  minorities  derive  some  political  advantage  under  the  electoral 
college  system,  thereby  offsetting  some  of  the  historical  economic,  social  and  politi- 
cal deprivations  imposed  on  these  minorities.  As  the  Subcommittee  knows,  the  late 
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Professor  Alexander  M.  Bickel  of  Yale  Law  School  was  a  major  proponent  of  this 
view.  The  1970  Brookings  Institution  study  on  "The  Electoral  College  and  the 
American  Political  System"  also  makes  this  point.  The  American  Jewish  Congress, 
the  NAACP,  the  National  Urban  League,  and  the  Joint  Center  for  Political  Studies, 
among  others,  share  this  view. 

In  the  landmark  Brookings  study,  Sayre  and  Parris  oppose  direct  elections,  m 
part,  on  the  following  grounds: 

"Just  as  the  direct-vote  plan  would  reduce  the  voting  power  of  the  most  populous 
states,  it  would  also  end  the  ability  of  their  metropolitan  areas  to  swing  an  entire 
bloc  of  votes  from  one  column  to  another.  With  this  change,  the  metropolis  would 
lose  its  most  important  point  of  leverage  in  the  total  political  system.  Smaller  cities, 
towns,  and  rural  areas  would  gain  relative  to  metropolitan  areas." 

On  the  whole,  the  proponents  of  direct  popular  elections  agree  with  this  analysis. 
However,  there  is  a  marked  difference  of  opinion  on  the  question  of  whether  Blacks 
would  gain  or  lose  under  direct  elections  as  compared  to  the  electoral  college 
system.  Proponents  of  direct  elections,  including  Longley  and  Yunker,  say  that 
racial  and  ethnic  minorities,  especially  Blacks,  are  disadvantaged  by  the  electoral 
college  but  would  be  advantaged  by  direct  elections  which  favor  smaller  states  and 
rural  areas  where,  they  claim— incorrectly  in  our  view— Blacks  tend  to  reside. 

The  Brookings  study  and  others,  including  the  Black  Leadership  Forum,  disagree. 
The  study  says: 

"The  balance  of  power  in  Presidential  elections  would  be  tipped  from  the  more 
progressive  metropolitan  dwellers  to  the  conservatives,  who  tend  to  dominate  in 
small  towns  and  rural  areas.  For  similar  reasons,  the  ethnic  politics  of  the  presiden- 
cy would  change.  Since  ethnic  groups  living  in  urban  and  suburban  areas  would  be 
of  less  strategic  importance,  their  pressures  on  policy  formation  would  be  less 
effective.  These  groups  prominently  include  Negroes,  Jews,  Irish,  Puerto  Ricans,  and 
Italians,  among  others." 

The  key  element  in  the  argument  that  the  electoral  college  works  against  the 
interests  of  Blacks  is  that  Blacks  tend  to  be  concentrated  not  in  the  metropolitan 
areas  of  large  states,  but  in  smaller  states  and  rural  areas. 

It  is  on  this  question  of  where  Blacks  live  and  how  they  derive  their  political 
influence  that  the  proponents  of  direct  elections  fail  to  make  their  case.  As  a  matter 
of  fact,  it  is  on  this  point  that  the  strongest  argument  can  be  made  for  retaining  the 
electoral  college. 

On  the  question  of  where  Blacks  live,  I  have  read  with  utter  amazement  the 
Subcommittee's  1977  statement  "that  more  blacks  than  whites  are  rural  dwellers;  4 
to  5  percent  of  the  national  population  is  classified  as  'rural'—  18  percent  of  blacks, 
however,  live  in  'rural'  areas,  according  to  the  U.S.  census." 

It  is  inaccurate  to  say  that  only  4  to  5  percent  of  the  national  population  is  rural. 
The  U.S.  Census  Bureau  says  that  in  1970  26.5  percent  of  the  national  population 
was  rural. 

We  are  concerned  also  because  in  testimony  before  this  Subcommittee,  Mr. 
Yunker  made  the  following  statement  on  which  the  chairman  placed  particular 
emphasis, 

"Whereas  a  direct  election  of  the  President  results  in  equal  voting  power  for  all 
voters  of  the  United  states,  we  find  that  the  electoral  college  enables  voters  in  large 
states,  in  central  cities,  or  in  urbanized  areas  to  cast  votes  which  are  more  likely  to 
elect  a  President  than  votes  that  are  cast  in  small  States  or  rural  areas  or  by 
blacks. "  (emphasis  added) 

This  statement,  with  respect  to  Blacks,  is  ambiguous,  but  in  the  light  of  Mr. 
Yunker's  testimony,  we  take  it  to  mean  that  Blacks  are  concentrated  in  the  smaller 
states  and  rural  areas  which  would  be  favored  in  direct  elections. 

This  is  not  supported  by  the  data  that  we  received  from  the  Census  Bureau. 

The  official  1970  census  of  population  records  that  19  percent  of  Blacks,  compared 
to  28  percent  of  whites,  reside  in  rural  areas.  In  the  northeast,  north  central  and 
western  states,  only  3  percent  of  the  total  black  population  resides  in  rural  areas, 
compared  to  between  17  and  36  percent  of  the  white  population.  Even  in  the  deep 
South,  where  a  small  majority  of  all  Blacks  reside,  only  33  percent  of  Blacks  live  in 
rural  areas  compared  to  36  percent  of  Whites. 

Census  Bureau  data  show  the  following  distribution  of  the  rural  population  in  the 
9  most  populous  states  which  are  crucial  to  this  debate: 
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[In  percent] 


State  Rural  white  Rural  black 


California 

Florida 

Illinois 

Michigan 

New  Jersey- 
New  York 

Ohio 

Pennsylvania. 
Texas 


31 

3 

20 

17 

19 

2 

29 

3 

12 

5 

16 

2 

27 

3 

31 

3 

21 

16 

According  to  the  U.S.  Census  Bureau,  in  1976  almost  52  percent  of  the  total  black 
voting  age  population  resided  in  these  nine  states  which  have  a  total  of  245  elec- 
tors—just 25  short  of  the  number  needed  to  elect  a  President.  The  Census  Bureau 
also  reported  that  in  1976,  75  percent  of  the  black  voting  age  population  lived  in 
metropolitan  areas  and  that  75.5  percent  of  registered  black  voters  lived  in  metro- 
politan areas. 

It  seems  to  us,  therefore,  to  be  obvious  that  the  black  population,  especially  the 
black  electorate,  tends  to  be  more  concentrated  in  the  metropolitan  areas  of  the 
nine  largest  states  w^hich  are  favored  by  the  present  electoral  college  system. 

These  Census  Bureau  figures  gain  additional  significance  from  the  fact  that  in  the 
last  two  decades,  no  presidential  candidate  has  been  elected  without  winning  at 
least  five  of  these  9  states.  In  1960,  1968  and  1976  the  winning  margin  in  most  of 
these  states  was  less  than  1  percent  of  the  total  vote.  Therefore,  the  black  vote, 
given  its  characteristics,  took  on  even  greater  significance  as  a  swing  vote. 

The  black  vote  has  played  a  similar  role  in  a  number  of  small  and  medium-sized 
states  and  is  enhanced  there,  as  well,  by  the  system  of  weighting  provided  by  the 
electoral  college. 

In  addition  to  the  evidence  provided  by  these  data,  there  is  yet  another  reason 
why  blacks  prefer  to  see  the  Presidential  election  system  tilt  in  favor  of  the  most 
populous  states.  It  is  what  I  call  the  empathy  factor. 

What  is  particularly  significant  in  this  debate  and  what  the  Longley-Yunker 
computer  did  not  show  is  that  in  the  final  analysis  Blacks'  success  in  presidential 
politics  is  dependent  upon  their  ability  to  leverage  their  minority  votes  and  views 
into  the  will  of  the  majority.  Thus,  the  real  issue  is  not  only  one  of  how  many  black 
voters  are  located  in  which  states,  but  where  Blacks  can  reasonably  expect  to  build 
coalitions  with  other  minorities  and  whites  to  achieve  true  justice  and  equality. 
History  and  experience  tell  us  that  these  expectations  are  more  likely  to  be  realized 
in  the  large  states,  especially  the  industrial  states  of  the  North  and  West.  It  is  in 
these  states  that  more  white  voters  can  be  expected  to  empathize  with  issues  of 
major  concern  to  Blacks  and  where  black-white  coalitions  have  influenced  the 
outcome  of  many  presidential  elections  since  1936. 

Why,  then,  one  might  ask,  would  not  these  coalitions  exist  under  direct  elections? 
They  would  not  exist  because  direct  elections  would  change  many  of  the  political 
parameters  which  make  such  coalition-building  possible.  They  would  not  exist  be- 
cause the  two-party  system  would  undergo  radical  transformation.  They  would  not 
exist  because  a  proliferation  of  splinter  parties  and  single  issue  candidates — Black 
and  white — would  polarize  or  fractionate  our  voters.  They  would  not  exist  because  a 
long  drawn  out  election  process  would  discourage  low  income  voters.  Direct  elections 
also  would  dilute  the  influence  of  major  white  groups  and  organizations  which  have 
historically  helped  to  protect  black  interests. 

And,  finally,  Mr.  Chairman,  direct  elections  would  eliminate  the  interplay  be- 
tween state  politics  and  federal  politics,  which  gives  minorities  some  leverage  in  the 
decision-making  process  nationally  as  well  as  at  the  state  level. 

This  empathy  factor  is  much  too  important  to  be  overlooked.  On  the  whole,  it  does 
not  yet  exist  in  the  deep  south  where  black  politics  and  white  politics  still  collide, 
where  white  backlash  voting  often  washes  out  attempts  by  Blacks  to  exert  them- 
selves politically,  and  where  subtle  forms  of  political  discrimination  persist  despite 
the  Voting  Rights  Act.  Therefore,  to  argue  that  direct  elections  would  give  an 
advantage  to  Blacks  in  some  southern  states  is  tantamount  to  arguing  that  the  fox 
is  the  appropriate  guard  for  the  chicken  coop. 

This  is  not  to  suggest  that  the  black  voters  who  reside  in  small  and  medium-sized 
southern  states  have  no  influence  at  all  under  the  electoral  college  system.  They  do. 
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However,  their  relative  influence  is  not  as  great  as  that  of  their  brothers  and  sisters 

in  the  North  and  West.  .....  .,       .-,„      r  ui     i 

As  a  matter  of  fact,  southern  blacks  have  relied  heavily  upon  the  ability  ot  Blacks 
outside  the  South  to  express  their  views  in  presidential  politics  through  the  leverag- 
ing effect  affored  by  the  electoral  college  and  through  the  empathy  factor  which 
leads  to  black-white  coalitions  outside  the  South. 

It  is  this  combination  of  factors  which  is  the  greatest  bulwark  against  a  modern- 
day  Hayes-Tilden  compromise  in  presidential  politics.  It  is  this  combination  ot 
factors  and  not  the  black  vote  alone,  which  is  critically  important  to  the  welfare  ot 
black  Americans  and  which  we  believe  would  be  lost  if  the  electoral  college  were 

abolished.  ^,     ,      .       ^.,,         ^,  ,,  ,, 

The  direct  election  plan  would  work  against  Blacks  in  still  another  way.  It  would 
magnify  the  political  weakness  Blacks  already  suffer  in  terms  of  their  relatively  low 
registration  and  turnout  rates,  especially  in  the  South.  As  Sayre  and  Parris  point 
out  "groups  lower  in  socio-economic  status,  who  are  less  likely  to  vote  than  are  the 
more  affluent,  would  stand  to  lose  under  the  direct-vote  plan.  This  is  because  voting 
would  be  the  basis  for  representation  in  the  nationwide  tally;  under  the  existing 
system,  population  is  the  basis  of  the  size  of  a  state's  representation  in  electoral 

Mr  Chairman,  this  prompts  me  to  correct  another  myth  about  the  black  elector- 
ate It  is  that  since  passage  of  the  Voting  Rights  Act,  Blacks  have  made  it  in  the 
political  system.  This  simply  is  not  so.  Black  registration  and  turnout  rates  continue 
to  be  10  to  15  percentage  points  below  that  of  whites.  Black  registration  has 
declined  from  66  per  cent  in  1968  to  58.5  per  cent  in  1976.  There  is  apathy  because 
there  is  economic  deprivation  and  disillusionment.  Where,  then,  are  the  black  votes 
to  make  Blacks  competitive  in  direct  elections? 

I  submit  they  do  not  exist.  That  is  why  we  tend  to  agree  with  those  scholars  who 
argue  that  "abolition  of  the  electoral  college  would  create  the  appearance  of  direct 
mass  election  and  the  reality  of  indirect  elite  manipulation." 

In  conclusion,  Mr.  Chairman,  we  want  to  make  it  absolutely  clear  to  our  friends 
on  this  Subcommittee  and  in  the  Congress  that  we  do  feel  strongly  about  this 
matter  and  that  our  opposition  to  direct  elections  is  not  capricious. 

In  the  final  analysis— after  all  the  statistics  and  arguments  have  been  present- 
two  hard  and  disturbing  facts  stare  us  in  the  face: 

1.  We  all  know  how  the  electoral  college  system  works.  There  is  no  clear  and 
present  danger  here,  no  emergency,  no  threat  so  great  as  to  warrant  discarding  a 
system  which  has  served  all  Americans  well  for  more  than  200  years.  In  the  words 
of  President  Kennedy,  "If  it  is  not  necessary  to  change,  it  is  necessary  not  to 
change."  . 

2.  None  of  us  knows  with  any  degree  of  certainty  what  will  be  the  impact  ot  direct 
elections.  Black  Americans,  who  have  only  recently  begun  to  use  the  political 
process  to  pursue  their  interests,  cannot  afford  to  gamble  on  the  unknown. 

Do  not  strip  us  of  our  emerging  political  influence  in  your  pursuit  of  a  noble 
principle— one-person,  one-vote— which  has  never  been  and  probably  cannot  ever  be 
applied  fully,  uniformly,  and  equitably  in  our  governmental  solar  system. 

Do  not  change  the  rules  just  when  we  are  learning  to  play  the  game. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  March  29,  1979. 

Hon.  Birch  Bayh, 

Russell  Senate  Office  Building, 

Washington,  D.C. 

Dear  Senator  Bayh:  After  carefully  reviewing  the  arguments  on  both  sides  of 
the  issue,  I  have  concluded  that  I  cannot,  at  this  time,  support  your  legislation  (S.J. 
Res.  1),  to  provide  for  the  direct  election  of  the  President  and  Vice  President  of  the 
United  States. 

As  you  know,  there  is  considerable  interest  among  those  who  represent  Black 
Americans  over  the  possible  consequences  of  such  a  drastic  change  in  the  electoral 
process  on  the  poltical  participation  and  impact  of  Black  voters.  Having  only  recent- 
ly begun  to  exercise  the  franchise  on  a  large  scale,  Black  Americans  are  still  greatly 
under-represented  in  proportion  to  our  numbers  and  must,  therefore,  remain  ex- 
tremely vigilant  against  measures  which  may  either  intentionally  or  inadvertently 
have  the  effect  of  reducing  our  power  at  the  polls. 

With  these  considerations  in  mind,  S.J.  Res.  1  has  been  subjected  to  the  most 
rigorous  analysis  by  political  scientists  concerned  with  the  issue  of  minority  repre- 
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sentation;  and  while  there  remains  room  for  further  discussion,  the  general  consen- 
sus among  Black  leaders  is  that  direct  election  of  the  President  would  most  likely 
have  the  effect  of  reducing  the  significance  of  the  Black  vote. 
In  particular,  I  find  the  following  arguments  persuasive. 

1.  Since  Black  voters  are  strategically  concentrated  in  the  metropolitan  areas  of 
popular  states  will  large  number  of  electoral  votes,  a  decline  in  the  relative  influ- 
ence of  such  metropolitan  areas  under  a  system  of  direct  election,  would  have  as  its 
corollary  a  decrease  in  the  influence  of  urban  Black  voters. 

2.  Due  to  their  common  interests  and  historical  condition  of  under-representation, 
Black  communities  tend  to  vote  along  cohesive  lines.  The  proliferation  or  parties 
and  interest  groups  that  would  be  expected  to  accompany  the  abolition  of  the 
electoral  college  would,  therefore,  be  likely  to  have  a  similar  effect  on  the  Black 
constituency,  generating  factions  in  place  of  the  unity  that  we  need. 

3.  The  expected  increase  in  the  number  of  candidates  for  office  would  result  in  a 
greater  number  of  run-off  elections,  further  diluting  the  impact,  as  well  as  compli- 
cating the  expression,  of  the  Black  vote. 

I  appreciate  your  interest  in  soliciting  my  views  on  this  important  matter.  Al- 
though we  are  not  in  agreement  on  this  particular  issue,  I  am  sure  that  there  are 
many  other  subjects  on  which  we  do  concur. 
Yours  truly, 

Cardiss  Collins, 
Member  of  Congress. 

Senator  Bayh.  Our  next  witness  this  morning  is  Mr.  Howard 
Squadron,  president  of  the  American  Jewish  Congress. 
Mr.  Squadron,  good  to  have  you  with  us. 

TESTIMONY  OF  HOWARD  M.  SQUADRON,  PRESIDENT,  AMERI- 
CAN JEWISH  CONGRESS,  NEW  YORK,  N.Y.,  ACCOMPANIED  BY 
NATHAN  DERSHOWITZ,  DIRECTOR,  COMMISSION  ON  LAW 
AND  SOCIAL  ACTION  OF  THE  AMERICAN  JEWISH  CONGRESS 

Mr.  Squadron.  Thank  you.  Good  afternoon.  Senator. 

Senator,  I  simply  want  to  introduce  the  director  of  the  commis- 
sion on  law  and  social  action  of  the  American  Jewish  Congress, 
sitting  to  my  left,  Mr.  Nathan  Dershowitz. 

Senator  Bayh.  Glad  to  have  Mr.  Dershowitz  here. 

Mr.  Squadron.  Mr.  Chairman,  the  American  Jewish  Congress 
welcomes  this  opportunity  to  present  to  this  committee  its  views  on 
the  pending  proposals  to  amend  the  Constitution  so  as  to  change 
the  method  of  electing  the  President  and  Vice  President. 

The  American  Jewish  Congress  is  a  national  organization  of 
American  Jews  formed,  in  part,  to  protect  the  religious,  civic, 
political,  and  economic  rights  of  Jews,  to  strengthen  Jewish  life 
and  values  and,  more  broadly,  to  promote  and  extend  the  ideals  of 
democracy.  We  believe  the  security  of  the  American  Jewish  com- 
munity depends  on  preservation  of  democratic  values  within  this 
country.  We  are  therefore  actively  concerned  with  insuring  that 
our  Federal  Government  is  truly  responsive  to  the  needs  of  its 
citizens. 

Before  proceeding,  Mr.  Chairman,  I  want  to  thank  you  personal- 
ly for  giving  me  the  opportunity  to  testify  on  behalf  of  my  organi- 
zation today.  I  want  to  echo  the  words  of  the  prior  witness,  Mr. 
Vernon  Jordan,  with  regard  to  the  deep  respect  in  which  the 
chairman  of  this  committee  is  held  by  the  American  Jewish  Con- 
gress, indeed  by  Jewish  community  relations  organizations  across 
this  country. 

We  have  shared  many  positions,  fought  many  battles  side  by 
side,  and  you  have  our  admiration,  and  it  will  continue  to  be  that 
way  regardless  of  how  this  particular  issue  is  resolved. 
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Senator  Bayh.  Thank  you,  Mr.  Squadron.  You  have  19  minutes 
to  catch  the  3  o'clock  shuttle.  [Laughter.] 

Mr.  Squadron.  Senator,  the  fortunes  of  the  American  Jewish 
Congress  fortunately  do  not  depend  on  my  catching  the  shuttle  at 
any  hour  today.  I'm  at  your  disposal  for  as  much  of  this  afternoon 
as  you  care  to  have  me  sit  here. 

Senator  Bayh.  I  think  you  know  me  well  enough,  as  does  Vernon 
Jordan,  that  we  can  jest  even  when  we  are  discussing  very  serious 
business. 

Mr.  Squadron.  Mr.  Chairman,  I  do  not  think  it  is  necessary  for 
me  to  read  into  the  record  every  word  of  the  testimony  we  have 
prepared.  We  will  submit  to  the  reporter  or  to  the  committee  the 
written  testimony,  but  I  will,  if  the  committee  is  willing,  read  some 
sections  of  the  testimony  and  then  be  willing  to  submit  questions 
on  the  entire  testimony. 

Senator  Bayh.  We  will  put  the  entire  statement  in  the  record  at 
the  end  of  your  oral  testimony  and  you  may  handle  that  testimony 
anyway  you  want. 

Mr.  Squadron.  Fine. 

Mr.  Chairman,  I  will  then  skip  the  beginning  of  the  written 
statement  with  respect  to  existing  infirmities  of  the  electoral  col- 
lege system.  Those  infirmities  have  been  testified  to  many  times 
before  and  the  weaknesses  of  the  system  are  exactly  the  reason 
why  we  are  here. 

We  have  in  the  past  given  testimony  on  this  subject  as  far  back 
as  1969  and  we  have  indeed  had  the  privilege  of  having  the  chair- 
man debate  with  one  of  our  leaders  at  one  of  our  governing  council 
meetings  as  recently  as  1976.  I  will  concentrate  therefore  on  the 
position  the  American  Jewish  Congress  takes  on  this  matter  and 
on  the  principal  issue  that  seems  to  me  to  be  before  the  Senate  at 
this  time  and  before  the  American  people,  and  that  is  the  question 
of  whether  the  President  of  the  United  States  should  be  elected  by 
direct  popular  vote. 

With  respect  to  the  position  of  the  American  Jewish  Congress,  I 
turn  to  page  5  of  our  written  statement.  We  have  given  deep  and 
repeated  consideration  since  1967  to  the  proposals  to  revise  or 
eliminate  the  electoral  college.  As  I  stated,  we  testified  in  1969  and 
the  debate  is  mentioned  in  our  written  statement.  Our  conclusion 
was  and  is  that  the  manifest  evils  of  the  present  Electoral  College 
system  should  be  corrected,  particularly  the  opportunity  for  power 
plays  by  unfaithful  electors  and  the  vagaries  of  the  procedure  for 
the  contingent  election  when  an  electoral  majority  fails.  Beyond 
this,  however,  we  advocate  caution.  We  oppose  further  change  lest 
certain  positive  byproducts  of  an  acknowledgedly  imperfect  ar- 
rangement be  unwittingly  jettisoned. 

Specifically,  we  make  the  following  recommendations: 

We  would  eliminate  the  electors,  as  human  agents,  while  retain- 
ing the  system  of  electoral  votes.  We  continue  to  urge  as  we  have 
in  the  past  that  a  candidate  winning  a  plurality  of  electoral  votes, 
if  it  reaches  40  percent,  should  be  able  to  become  the  President. 

Finally  with  respect  to  a  contingent  election,  we  think  it  would 
be  desirable  in  the  event  that  no  candidate  received  40  percent  of 
the  total,  if  the  election  were  held  in  the  House  of  Representatives, 
for  each  Representative  to  cast  a  single  vote  for  one  of  the  two 
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candidates  receiving  the  largest  number  of  electoral  votes,  and  not 
for  the  Representatives  to  vote  by  State  as  they  now  do.  Then 
repeating  the  process  with  respect  to  the  Vice  President. 

Mr.  Chairman,  we  go  along  with  the  testimony  that  was  given  in 
the  past  by  Professor  Bickel  and  with  the  Brookings  Institution 
report.  They  are  quoted  in  our  written  statement.  Mr.  Jordan  has 
already  referred  to  them.  Again,  I  will  not  take  the  time  of  the 
committee  by  repeating  those  arguments. 

I  do  point  out  to  the  committee  that  they  are  contained  between 
pages  5  and  11  of  our  written  testimony. 

I  now  want  to  get  to  the  question  of  the  popular  vote  for  the 
President.  That  question  it  seems  to  me  rests  essentially  on  the 
single  argument  that  there  is  the  possibility  that  somebody  who 
does  not  get  the  most  popular  votes  cast  in  an  election  may  none- 
theless become  President  by  virtue  of  getting  the  most  electoral 
college  votes.  We  do  not  regard  that  possibility  as  a  sufficient 
reason  for  upsetting  a  system  that  has  so  many  other  sound  rea- 
sons for  supporting  it. 

The   New  York  Times   in   a   1977   editorial   said,   and   I   quote: 

There  are  risks  in  abolishing  the  Electoral  College  and  subverting  the  two-party 
system.  The  risks  are  at  least  as  serious  as  the  remote  contingency  that  the  popular 
vote  loser  might  squeeze  out  an  Electoral  College  victory. 

I  know,  Mr.  Chairman,  from  the  colloquy  with  Mr.  Jordan,  that 
there  is  a  question  about  whether  this  has  happened  once  or  twice 
or  three  times,  but  we  would  point  out  that  it  does  not  make  any 
difference.  The  ordinary  statistical  error  in  a  national  vote  count  is 
great  in  any  event.  It  would  be  greater  than  any  minute  discrepan- 
cy between  majority  and  minority  in  an  election  in  which  electoral 
college  vote  determines  the  outcome.  There  is  only  one  situation  we 
believe  in  which  a  candidate  having  a  substantial  lead  in  the 
popular  vote  is  likely  to  lose  the  electoral  vote.  That  occurs  if  the 
candidate  wins  by  a  landslide  in  one  region,  while  losing  others  by 
a  narrow  margin.  The  electoral  college,  as  it  has  developed  over 
two  centuries  of  use,  would  deny  that  candidate  a  victory.  Its  effect 
has  been  to  compel  candidates  to  seek  support  not  from  one  region, 
not  from  one  race  or  religious  group,  not  from  one  economic  class 
or  ideology,  but  to  seek  support  across  the  country  from  all  groups. 

It  requires  what  John  Calhoun  called  concurrent  majorities  in 
which  vital  interests  of  important  minority  segments  across  the 
country,  blacks  and  Jews  included,  but  not  exclusively  blacks  and 
Jews — there  are  many  other  minority  groups  in  this  country  and 
many  other  regional  and  sectional  groups — cannot  be  disregarded. 
Our  political  system  is  based  on  what  we  regard  as  a  wholesome 
unwillingness  to  entrust  the  fate  of  minority  segments  of  the  popu- 
lation to  the  caprice  of  a  transitory  majority  that  may  well  be 
appealed  to  on  a  demagogic  basis  in  the  age  of  television  for  the 
wrong  reasons. 

In  1976,  which  is  our  most  recent  election,  the  numbers  are 
instructive.  President  Carter's  popular  margin  over  President  Ford 
was  1,605,905.  His  popular  majority  in  Georgia  in  one  State,  his 
home  State,  was  487,000,  more  than  a  quarter  of  his  total  margin. 
That  vote  in  his  home  State  was  enough  to  outweigh  Ford's  margin 
of  victory  in  22  States  combined. 
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Conversely,  in  his  home  State,  President  Ford  in  Michigan  won 
by  191,000  votes.  This  plurality  exceeded  his  popular  margin  in  15 
of  the  22  States  referred  to  before  where  he  got  a  victory  margin. 
That  example,  that  analysis,  is  sufficient  to  demonstrate  that  a 
candidate  who  appeals  on  a  narrow  basis  in  a  particular  section  or 
region  or  on  a  narrow  basis  to  a  particular  group  or  on  the  basis  of 
a  backlash  could  in  a  popular  vote  across  the  country  quite  possibly 
garner  a  majority  of  the  popular  vote,  whereas  it  would  be  impossi- 
ble for  him  ignoring  and  disregarding  the  sectional  or  religious  or 
whatever  other  interests  he  has  on  the  other  side  to  win  the 
electoral  vote. 

The  genius  of  our  political  system  is  that  it  recognizes  that  a 
Federal  Government  does  not  operate  like  a  New  England  town. 
Several  aspects  of  our  Constitution  are  at  odds  with  the  concept 
that  the  majority  must  have  its  way.  We  do  not  have  a  majoritar- 
ian  democracy  in  this  country.  On  the  contrary,  we  have  a  Federal 
Republic.  Our  political  system  includes  a  life-tenured  Supreme 
Court  which  is  appointed,  and  which  has  the  power  to  invalidate 
laws  that  contravene  constitutional  guarantees,  regardless  of  popu- 
lar will  or  popular  election. 

In  sum,  if  our  Federal  Government  is  to  be  changed  in  a  manner 
which  wipes  out  the  necessity  for  Presidential  candidates  to  appeal 
to  all  sections  and  all  groups  equally  in  order  to  win  electoral 
votes,  then  we  ought  to  reconsider  all  the  aspects  of  the  system. 
None  of  the  system  should  be  regarded  as  sacred. 

Now  the  proposal  that  the  electoral  vote  concept  be  eliminated 
entirely  in  favor  of  direct  popular  vote  has  received  wide  support. 
We  believe  that  the  problems  that  would  ensue  have  largely  been 
ignored.  Indeed,  they  seem  to  have  been  answered  by  saying  it  is 
speculative.  Well,  some  things  it  seems  to  me  are  not  speculative. 
In  a  system  of  direct  election,  for  example,  narrowly  based  parties 
would  be  encouraged  to  enter  Presidential  candidates  in  the  hopes 
of  gathering  enough  strength  to  prevent  a  majority  or  plurality 
choice,  thereby  giving  them  a  bargaining  position  in  any  runoff 
procedure.  If  enough  such  parties  enter  the  process,  there  will  be  a 
proliferation  and  a  fractionalization  of  the  electorate.  Eventually, 
the  winner  would  represent  a  smaller  share  of  the  popular  vote 
than  is  expected  by  those  who  urge  this  change.  Ironically,  the 
proposal  of  the  popular  vote  system  offers  the  possibility  that  an 
elected  candidate  most  reflective  of  the  popular  will  would  not  be 
elected,  but  rather  he  would  have  a  smaller  proportion  of  the 
popular  votes  eventually  getting  together  to  elect  quite  possibly  the 
minority  candidate  in  the  first  election. 

Furthermore,  under  a  direct  election  scheme  when  a  candidate 
fails  to  achieve  a  stipulated  percentage  of  the  vote,  a  runoff  elec- 
tion is  necessary.  Of  course,  that  runoff  election  gives  exaggerated 
bargaining  power  to  minor  candidates. 

Furthermore,  the  present  balance  of  Federal-State  power  would 
be  upset. 

It  is  not  true  that  we  would  simply  eliminate  the  electoral  col- 
lege and  count  popular  votes  as  they  are  now  cast.  Such  a  count 
would  be  unacceptable.  At  the  very  least,  the  Federal  Government 
would  have  to  lay  down  uniform  standards  as  to  who  could  vote 
and  what  candidates  and  parties  would  be  on  the  ballot,  taking 
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away  from  the  States  the  power  that  they  now  have  in  that  regard. 
Indeed,  section  2  of  Senate  Resolution  28  by  reiterating  that  "elec- 
tors of  President  and  Vice  President  in  each  State  shall  have  the 
qualifications  requisite  for  electors  of  the  most  numerous  branch  of 
the  State  legislature,"  seems  to  be  encouraging  competition  among 
the  States  to  so  structure  their  voting  requirements  as  to  maximize 
the  number  of  voters,  either  by  lowering  voting  age  or  changing 
other  requirements. 

On  the  other  hand,  it  would  cease  to  make  any  sense  for  persons 
to  be  deprived  of  their  right  to  vote  in  a  national  election  merely 
because  they  moved  from  one  State  to  another.  Therefore,  the 
Federal  Government  would  have  to  handle  residency  qualifications 

as  well. 

The  Senate  joint  resolution  does  recognize  that  problem  by  pro- 
viding that  Congress  may  establish  residency  qualification,  but  it 
does  not  state  categorically  that  Congress  would  have  to. 

I  suggest  to  you,  Mr.  Chairman,  that  would  have  to  be  done. 

With  respect  to  the  ballot,  it  will  obviously  be  illogical  in  a  single 
unitary  election  to  permit  any  State  to  exclude  from  the  ballot 
parties  or  candidates  who  appear  in  other  parts  of  the  country.  We 
are  now  talking  about  a  popular  vote  across  the  country.  It  would 
no  longer  be  a  matter  of  qualifying  State-by-State  to  get  on  the 
ballot.  This  aspect  of  the  electoral  process  would  also  have  to  be 
taken  from  the  States  and  controlled  by  the  Federal  Government. 
More  than  merely  candidates  and  voters  are  involved.  It  is  doubtful 
that  the  country  could  long  permit  State  control  oyer  the  actual 
balloting  process  when  every  vote  counted  in  a  single  national 
election.  Under  our  present  system,  occasional  fraud  or  other  irre- 
gularities in  the  vote  usually  do  not  affect  the  result,  even  in  a 
close  election.  In  a  popular  election,  they  would  be  intolerable.  The 
Federal  Government  would  have  to  supervise  and  ultimately  con- 
duct the  entire  voting  process.  It  would  soon  be  seen  that  a  uni- 
form, federally  managed  system  of  counting  and  reporting  election 
results  was  required. 

In  this  regard,  the  electoral  college  is  vastly  superior.  With  a 
popular  vote  of  80  million,  a  plurality  of  50,000  or  100,000  will 
certainly  not  necessarily  convince  the  American  public  as  to  who 
has  been  elected.  With  the  electoral  college  system,  the  effect  is 
magnified.  The  victory  for  the  winner  adds  stability  and  reduces 
suspicion. 

In  this  regard,  Theodore  H.  White,  author  of  "The  Making  of  the 
President"  series,  has  pointed  out  and  I  quote: 

If  States  are  abolished  as  voting  units,  TV  becomes  absolutely  dominant.  Instead 
of  courting  regional  party  leaders  by  compromise,  candidates  will  rely  on  media 
matters.  Issues  will  be  shaped  in  national  TV  studios,  and  the  heaviest  swat  will  go 
to  the  candidate  who  raises  the  most  money  to  buy  the  best  time  and  most  creative 
TV  talent. 

Mr.  Chairman,  I  would  add,  and  who  is  prepared  to  make  the 
most  demagogic  appeal,  who  happens  at  that  moment  to  be  most 
popular   in   his  opinion  with  the   largest   number  of  Americans. 

We  submit  we  have  made  some  proposals  to  correct  the  electoral 
college  system  inequities.  They  would  eliminate  the  potential  dan- 
gers of  the  faithless  elector.  They  would  eliminate  some  of  the 
problems  of  contingent  elections,  but  they  would  not  abandon  the 
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single  feature  of  the  electoral  college  system  that  make  it  absolute- 
ly vital  to  the  health  of  this  country,  to  democracy  as  we  know  it. 
It  would  not  eliminate  the  abilities  of  States  to  have  electoral  votes 
cast  on  the  basis  of  a  unit  rule  so  that  all  candidates  for  the 
Presidency  of  the  United  States  are  obliged  to  take  into  account 
every  section  of  the  country,  every  region  of  the  country,  every 
minority  in  the  country. 

Thank  you  very  much,  Mr.  Chairman  and  members  of  the  com- 
mittee. 

Senator  Bayh.  I  would  like  to  yield  to  my  colleague  from  Utah 
since  I  almost  caused  our  first  witness  to  miss  his  shuttle. 

Senator  Hatch,  proceed,  if  you  would. 

Senator  Hatch.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Squadron,  in  your  prepared  statement,  you  quote  one  of  the 
towering  figures  of  modern  constitutional  law,  the  late  Alexander 
Bickel,  to  the  effect  that  "The  Constitution  of  a  State  is  not  a 
problem  of  arithmetic  *  *  *  there  are  different  ways  of  counting 
heads." 

This  seems  to  conflict  with  the  views  of  others;  for  example,  the 
League  of  Women  Voters  who  have  stated  that  'The  bottom  line  is 
whether  or  not  we  are  willing  to  remove  the  final  obstacle,  the 
fulfillment  of  the  principle  of  one  person-one  vote." 

Is  "one  person-one  vote"  the  principle  toward  which  all  legisla- 
tive and  constitutional  actions  should  be  aimed  or  are  there  coun- 
tering principles  and  considerations  that  ought  also  to  be  included? 
What  might  some  of  these  be? 

Mr.  Squadron.  Senator,  ours  is  an  organization  that  has  supported 
the  concept  of  one  man-one  vote  in  many  situations.  We  believe 
that  in  many  instances,  either  by  virtue  of  outright  disenfranchise- 
ment  as  with  the  blacks  in  many  of  the  sections  of  the  country 
before  the  Voting  Rights  Act  or  by  virtue  of  gerrymandered  con- 
gressional districts,  the  purpose  of  the  election  was  being  subvert- 
ed, that  in  fact  people  were  not  getting  an  equal  vote  because  of 
artificial  restrictions  put  on  those  votes.  We  urged  reapportionment 
plans.  We  supported  the  Voting  Rights  Act.  We  supported  in  effect 
one  man-one  vote  in  those  instances  where  purported  outcome  of 
the  election  was  in  fact  being  distorted.  People  were  being  prom- 
ised that  they  were  electing  Congressmen  on  an  equal  basis.  Blacks 
were  being  promised  they  were  having  votes,  but  they  really  were 
not.  This  situation  is  quite  different.  This  is  not  a  situation  in 
which  anybody  is  being  promised  anything  that  he  is  not  getting. 
What  is  being  promised  here  is  a  system  for  electing  the  President 
of  the  United  States  by  electoral  votes  which  requires  the  candi- 
dates who  run  for  that  office  to  appeal  to  all  sections  of  the 
country. 

To  urge  one  man-one  vote  in  this  instance  and  to  apply  it  to  the 
situations  in  which  we  urged  one  man-one  vote  would  be  analogous 
to  feeding  into  a  computer  the  total  population  of  the  United 
States  and  the  total  number  of  Congressmen  that  are  to  be  elected 
and  possibly  the  total  number  of  Senators  and  to  have  it  feed  out 
contiguous  voting  districts  across  the  country,  ignoring  State  lines, 
eliminating  in  other  words  the  Federal  system  entirely,  so  that 
Congressmen  would  represent  on  a  one  man-one  vote  basis  their 


193 

constituencies   and   maybe   Senators   should   as   well   under   that 

theory.  i     r.    i  ^    t-u  4.  • 

If  you  carry  one  man,  one  vote  to  the  end  of  the  road,  that  is 
where  you  get.  We  do  not  urge  that.  We  believe  the  States  and 
representation  by  States,  a  minimum  representation  in  the  House 
of  Representatives  no  matter  how  much  population,  we  believe  that 
the  senatorial  system  where  there  are  two  Senators  for  each  State, 
regardless  of  the  population 

Senator  Hatch.  That  is  hardly  one  man,  one  vote. 

Mr.  Squadron.  That  is  not.  We  believe  are  valuable  parts  of  an 
entire  solar  system  that  make  up  the  structure  of  our  Federal 
Government  of  which  the  electoral  college  is  equally  a  part. 

Senator  Hatch.  I  presume  you  also  accept  the  concept  of  a 
Presidential  veto,  where  a  President  can  veto  the  decisions  of  an 
overwhelming  majority  of  Congress. 

Mr.  Squadron.  And  where  after  the  President  and  the  Congress 
have  agreed,  the  Supreme  Court  of  the  United  States,  nine 
men 

Senator  Hatch.  Veto  that. 

Mr.  Squadron.  Indeed,  it  could  be  done  by  a  vote  of  5  to  4— only 

five  men. 

Senator  Hatch.  There  are  a  number  of  checks  and  balances  in 
our  society  that  our  Founding  Fathers  set  up  that  should  be  pre- 
served and  this  is  one  of  them. 

Mr.  Squadron.  Yes,  indeed.  Very  importantly,  this  is  one  of 
them  that  gives  the  minority  groups  that  tend  to  reside  in  the 
large  urban  areas  a  capacity  to  influence  the  outcome  of  elections 
in  a  way  that  makes  it  necessary  for  candidates  to  be  responsive  to 
their  concerns.  Otherwise,  they  can  be  discarded. 

Senator  Hatch.  That  also  holds  true  with  regard  to  small  States. 

Mr.  Squadron.  Exactly. 

Senator  Hatch.  In  the  last  election,  we  had  a  Presidential  candi- 
date and  Vice-Presidential  candidate  come  to  Utah,  a  State  with 
only  four  electoral  college  votes.  We  would  hardly  ever  see  any- 
thing like  that  if  there  were  not  some  compelling  reason  to  go  out 
and  visit  all  of  the  regions  of  this  country  rather  than  just  the  8, 
10,  or  12  largest  States. 

Mr.  Squadron.  I  think.  Senator,  they  would  reach  Utah  by  tele- 
vision and  hope  the  vote  would  split. 

Senator  Hatch.  I  think  you  are  right.  A  lot  of  people  say  that  it 
is  merely  democracy  in  action  to  have  one  man,  one  vote  and  to 
have  a  guaranteed  majority,  or  plurality,  winner,  but  as  I  see  the 
Bayh  proposal,  a  direct  election  winner  who  could  win  40  percent 
and  not  carry  the  majority  in  a  single  State.  In  fact,  I  can  see  a 
direct  election  winner  wins  40  percent  and  does  not  even  carry  a 
plurality  in  a  single  State.  Then  again,  there  is  the  situation  that 
you  have  brought  up.  A  direct  election  majority  winner  could  carry 
only  a  few  of  the  50  States  and  still  become  the  President  of  the 
United  States.  These  are  all  matters  that  are  not  often  brought  up 
with  regard  to  direct  election. 

Let  me  ask  you  this.  You  made  the  interesting  point  that  direct 
election  would  differ  from  the  current  electoral  system  by  delaying 
the  normal  coalition  and  accommodation  process  from  the  precon- 
vention  period  to  the  post-general  election  period. 
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Could  you  please  elaborate  on  this  point? 

What  are  implications  for  the  two-party  system?  What  are  the 
implications  for  what  are  essentially  a  moderate  two-party  system? 

Mr.  Squadron.  Well,  obviously,  if  a  candidate  that  is  running  on 
a  single  issue — well,  there  are  many  single  issue  groups  in  this 
country,  and  if  one  of  those  groups  were  to  nominate  a  candidate 
on  that  issue  alone,  it  would  be  in  their  interest  under  a  popular 
vote  system  to  garner  as  many  votes  across  the  country  as  possible 
in  the  hope  that  the  leader  in  that  election  would  not  have  40 
percent  plurality  and  at  that  point  only  that  group  would  have  the 
incentive  to  bargain  with  respect  to  what  would  happen  in  the 
runoff  as  to  which  candidate  would  support  that  particular  issue. 

It  is  possible  that  the  two  leading  candiates  who  would  be  in- 
volved in  the  runoff  might  neither  one  of  them  previously  have 
supported  that  issue,  but  one  would  argue  for  that  issue  in  order  to 
get  its  support.  We  would  regard  this  as  most  unfortunate.  Right 
now,  what  happens  is  that  when  the  candidates  are  trying  to  get 
nominated,  they  come  into  a  State  where  there  is  a  primary  and 
they  have  to  appeal  to  as  broad  a  base  as  possible. 

Mr.  Jordan  in  his  testimony  stated  one  thing  that  I  would  like  to 
bring  to  the  attention  of  the  Senators  again.  I  think  it  deserves 
emphasis.  "The  real  issue,"  he  said — I  am  quoting  from  page  7  of 
his  testimony^ "is  not  one  of  how  many  black  voters  are  located  in 
which  State,  but  where  blacks  can  reasonably  expect  to  build  coali- 
tions with  other  minorities  and  whites  to  achieve  true  justice  and 
equality." 

History  and  experience  tell  us  these  expectations  are  more  likely 
to  be  realized  in  the  large  States,  especially  the  industrial  States  of 
the  North  and  West.  Those  coalitions.  Senator,  are  formed  on  an 
ongoing  basis.  We  also  have  differences  between  organizations  in 
the  Jewish  community  between  the  Jewish  community  and  the 
black  community. 

As  Mr.  Jordan  indicates,  sometimes  within  the  black  community 
there  are  differences.  But  on  an  issue  of  significance,  of  real  impor- 
tance to  the  minority  groups  of  this  country,  we  have  fought  to- 
gether, starting  with  the  primary  election.  We  have  not  waited  for 
those  coalitions  to  be  built  based  on  the  outcome  of  the  Presiden- 
tial election. 

Senator  Hatch.  You  speak  of  the  need  of  the  Federal  Govern- 
ment to  lay  down  uniform  standards  as  to  who  can  vote  and  what 
candidates  and  parties  could  be  on  the  ballot.  In  your  opinion,  what 
areas  of  election  administration  currently  the  responsibility  of  the 
States  would  remain  inviolately  their  areas  of  responsibility? 
Would  a  national  election  code  promulgated  by  Congress  be  a 
necessity  under  the  Bayh  amendment? 

Mr.  Squadron.  In  my  testimony,  I  believe  I  stated  that  I  thought 
it  would  be  a  necessity.  Senator,  and  I  believe  that  there  would  be 
no  areas  with  respect  to  Federal  election  that  would  remain  invio- 
late as  far  as  the  States  are  concerned.  Indeed,  I  think  it  would 
lead  to  chaos  if  anything  were  left  to  the  States  under  a  popular- 
election  system  for  election  of  the  President. 

Senator  Hatch.  I  thank  you  for  your  testimony.  It  has  been,  as  I 
say,  very  intelligent  testimony. 

Let  me  ask  one  question  on  behalf  of  Senator  Thurmond. 
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Has  your  organization  checked  with  other  Jewish  organizations 
regarding  their  position  on  this  issue? 

Mr.  Squadron.  Well,  Senator,  I  am  here  speaking  today  only  for 
the  American  Jewish  Congress  with  respect  to  my  testimony.  I 
believe  testimony  has  been  submitted  by  other  Jewish  community 
relations  organizations.  However,  I'm  able  to  say  that  in  the  joint 
program  plan  of  the  National  Jewish  Community  Relations  Adviso- 
ry Council  for  1978  and  1979,  a  position  has  been  taken.  The 
NJCRAC,  Mr.  Chairman,  consists  of  in  excess  of  100  Jewish  Com- 
munity Relations  Councils  around  the  country,  in  addition  to  the 
following  national  agencies:  The  American  Jewish  Committee,  the 
American  Jewish  Congress,  B'nai  B'rith,  ADL,  Jewish  Labor  Com- 
mittee, Jewish  War  Veterans  of  the  United  States,  the  National 
Council  of  Jewish  Women,  the  Union  of  American  Hebrew  Congre- 
gations, Union  of  Orthodox  Union  Congregations  of  America, 
United  Synagogues  of  America — and  the  joint  program  plan  for 
1978-79,  without  dissent — there  is  a  way  in  which  an  agency  can 
indicate  its  dissent  to  any  portion  of  the  joint  program  plan,  but 
none  of  these  agencies  did  so — and  it  states  as  follows: 

We  deem  the  electoral  system  to  be  preferable  on  a  number  of  grounds,  including: 
7(a)  The  electoral  college  undergirds  our  two-party  system  and  discourages  the 
formation  of  splinter  parties,  thus  is  a  stabilizing  influence. 

(b)  By  tending  to  inhibit  the  nomination  of  candidates  likely  to  be  objectionable  to 
sizable  minority  groups,  the  electoral  system  assures  attention  to  the  needs  and 
desires  of  groups  whose  interests  might  be  given  much  less  consideration  under  a 
system  of  direct  popular  election. 

(c)  This  is  notably  true  of  the  influence  exerted  by  the  Jewish  group,  whose 
concentration  in  large  urban  centers  magnifies  the  effect  of  its  vote  under  the 
electoral  system. 

(d)  We  are  a  Federal  republic  and  there  are  no  compelling  reasons  to  change  that 
structural  relationship  among  the  States  and  between  them  and  the  Federal  Gov- 
ernment. 

(e)  The  Senate  reflects  the  Federal  character  of  the  union,  consisting  of  two 
members  from  each  State,  regardless  of  population;  and  there  has  been  no  demand 
for  change. 

(f)  The  oft-heard  contention  that  the  electoral  system  may  result  in  the  election  of 
a  minority  President  has  been  supported  historically  by  only  one  such  outcome — in 
1888. 

We  deem  these  considerations  to  outweigh  any  advantages  that  may  reside  in 
direct  election.  Accordingly, 

We  oppose  all  proposed  constitutional  amendments  that  would  substitute  direct 
popular  election  of  the  President  for  the  electoral  method  of  electing  Presidents. 

Senator  Hatch.  In  what  States  would  the  Jewish  vote  have  its 
most  impact? 

Mr.  Squadron.  Well,  the  largest  concentration  of  Jewish  voters. 
Senator,  is  in  New  York  and  California,  a  substantial  number  of 
others  in  Ohio  and  Illinois,  and  I  suppose  somewhat  smaller  but 
still  significant  in  Pennsylvania — and  Florida  as  well. 

In  the  State  of  New  York,  with  its  large  electoral  college  vote, 
because  in  addition  to  there  being  a  substantial  number  of  Jewish 
residents  of  that  State,  they  tend  to  vote  disproportionately;  that  is, 
more  of  the  Jewish  population  goes  to  the  polls  than  the  other 
populations.  The  Jewish  vote  can  be  quite  significant  in  determin- 
ing the  outcome  of  the  State  election,  whether  it  be  for  the  Gover- 
nor or  for  the  President  or  for  a  Senator. 

Senator  Hatch.  Thank  you  so  much.  I  appreciated  your  testi- 
mony. It  is  certainly  reflective  and  carefully  thought  out. 

Mr.  Squadron.  Thank  you,  sir 


196 

Senator  Hatch.  Thank  you,  Mr.  Chairman. 

Senator  Bayh.  I  always  like  to  listen  to  my  distinguished  col- 
league, because  he  is  very  perceptive  in  asking  the  right  questions 
and  eliciting  the  right  responses. 

I  notice  with  a  bit  of  amusement,  in  reading  your  statement,  that 
NJCRAC  and  you  concur  that  the  Federal  system  is  based  on  the 
Senate  representation;  is  that  accurate? 

Mr.  Squadron.  I'm  sorry,  Senator. 

Senator  Bayh.  That  the  Federal  system  representation  is  based 
by  the  equal  representation  in  each  State  in  the  Senate? 

Mr.  Squadron.  No,  I  think  there  are  many  aspects  to  it.  That's 
one  of  them. 

I  think  the  Federal  system  also  insures  that  in  each  State  there 
will  be  some  representation  in  the  House  regardless  of  population. 
I  think  the  Federal  system  also  insures  that  the  election  of  the 
President  will  be  by  an  electoral  system  that  reflects  State  repre- 
sentation. I  think  the  entire  method  of  establishing  congressional 
districts.  State  by  State,  and  not  nationwide  is  part  of  the  Federal 
system. 

Senator  Bayh.  I  do  gather  from  your  statement  that  at  least  you 
feel  the  large  States  with  their  unit  rule  potential  does  have  a 
significant  impact  on  the  electoral  college  system;  is  that  accurate? 

Mr.  Squadron.  Yes,  indeed. 

Senator  Bayh.  I  note  with  some  interest  the  article  quoting  you 
in  the  Jerusalem  Post,  in  which  you  say  that  "The  electoral  college 
is  a  venerable  institution  that  gives  greater  weight  to  Jews  in  the 
heavily  populated  States." 

Do  you  still  feel  that  way? 

Mr.  Squadron.  What  date  is  that.  Senator? 

Senator  Bayh.  July  18,  1978. 

Mr.  Squadron.  In  1978?  It's  possible  I  said  it,  Senator.  I  certainly 
am  not  going  to  contest  such  a  reliable  publication  as  the  Jewish 
Post — Is  that  the  Jerusalem  Post? 

Senator  Bayh.  The  Jerusalem  Post. 

Mr.  Squadron.  Oh,  I  see. 

Senator  Bayh.  Judy  Seigal  was  the 

Mr.  Squadron.  She's  a  very  accurate  reporter.  Senator.  I  think  if 
she  said  that  I  probably  said  it. 

Senator  Bayh.  I  just  point  that  out  also  to  note  that  our  late 
distinguished  constitutional  scholar,  Alexander  Bickel,  was  a 
strong  advocate  of  maintaining  the  present  electoral  college  system 
because  he  thought,  as  apparently  you  do,  that  large  States  had  the 
advantage  with  the  unit  rule. 

If  I  could  just  get  my  friend  from  Utah  not  only  to  praise 
Alexander  Bickel  but  to  recognize  his  philosophy  as  to  where  the 
influence  is  in  the  system,  rather  than  to  follow  the  small  State 
advantage  theory,  we  might  be  able  to  persuade  him  to  vote  for 
direct  elections. 

Senator  Hatch.   I  think  it  will  take  a  little  more  than  that. 

Senator  Bayh.  I  think  it  will  probably  take  a  good  deal  more 
than  that.  I  guess  we  all  have  a  tendency  to  quote  that  part  of 
expert  testimony  that  supports  our  wisdom  and  maybe  to  ignore 
the  others. 
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Senator  Hatch.  I  will  say  this,  Senator.  I  do  like  to  recognize 
people  of  opposing  viewpoints  who  are  exceptionally  well-recog- 
nized in  the  field. 

Senator  Bayh.  I  salute  you  for  it.  I  just  always  find  it  interesting 
to  see  that,  although  Bickel  was  for  the  electoral  college  because  he 
thought  the  large  States  have  an  advantage  under  it,  my  friend 
from  Utah  supports  the  electoral  college  because  he  thinks  the 
small  States  have  the  advantage. 

Senator  Hatch.  I  think  all  States  have  an  advantage  under  the 
electoral  college  system.  I  think  that's  the  point  I  have  been 
making. 

Senator  Bayh.  I  guess  anybody  who  gets  out  of  bed  and  votes  on 
election  day  has  an  advantage  over  someone  who  doesn't. 

Senator  Hatch.  I  suppose. 

Senator  Bayh.  I  note  with  interest — and,  of  course,  this  is  an 
observation  of  one  of  Utah's  Senators  and  not  our  distinguished 
colleague  here — but  Senator  Garn,  who  supports  direct  popular 
vote,  suggested  that  the  reasons  those  Presidential  and  Vice  Presi- 
dential stops  occurred  in  Utah  was  not  because  of  the  number  of 
electoral  votes  there,  but  because  of  the  number  of  Morman  votes 
that  had  significant  voting  power  outside  of  Utah. 

Senator  Hatch.  That  may  be,  but  I  doubt  if  they  would  stop  at 
all  if  it  weren't  for  the  electoral  college  system. 

Senator  Bayh.  Well,  it's  unfortunate  that  they  didn't  stop  at  a 
lot  of  other  places,  because  there  were  a  lot  of  other  places  that 
had  the  same  number  of  electoral  votes  where  no  candidate 
stopped. 

Senator  Hatch.  Let  me  say  this:  They  stopped  at  a  lot  more 
places  than  Grover  Cleveland  did,  when  he  lost  the  electoral  vote 
to  Harrison  in  1888  despite  having  seven-tenths  of  1  percent  more 
popular  vote. 

Senator  Bayh.  Poor  old  Grover  Cleveland  and  Tammany  Hall. 
I'll  tell  you,  I  have  heard  that  to  the  point  where  I  think  old 
Grover  Cleveland  has  turned  over  in  his  grave. 

Senator  Hatch.  In  fact,  he  only  went  to  regions  where  Benjamin 
Harrison,  consistent  with  the  underlying  principles  of  the  electoral 
college,  campaigned  on  a  widespread,  national  basis. 

Senator  Bayh.  Well,  you  know,  you're  absolutely  right.  You're 
absolutely  right.  And  they  were  all  operating  under  the  electoral 
college  system.  You  talk  about  nationwide  support,  under  the  elec- 
toral college  you  can  be  elected  President  of  the  United  States  by 
carrying  10  States  plus  a  small  one.  You  don't  have  to  have  a 
nationwide  campaign. 

In  fact,  if  you  talk  to  people  like  Doug  Bailey  or  if  you  talk  to 
people  like  Gerry  Ford,  who  supports  direct  election,  and  talk  to 
people  like  Bob  Dole  and  Hubert  Humphrey,  they  don't  go  to  all 
parts  of  the  country.  Jimmy  Carter  didn't  carry  a  State  west  of  the 
Rocky  Mountains.  All  those  Jewish  votes  that  you  mentioned  in 
California,  most  of  which  went  for  Mr.  Carter,  were  cast  for  Mr. 
Ford. 

Senator  Hatch.  We're  not  complaining  about  that.  We're  com- 
plaining about  what  would  happen  under  the  Pandora's  box  that 
you  would  open. 
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Senator  Bayh.  Well,  I'm  going  to  try  to  get  to  the  questioning  of 
the  witness  here 

Mr.  Squadron.  I  have  enjoyed  the  debate'  Senator.  Please  don't 
stop  on  my  account.  [Laughter.] 

Senator  Hatch.  I  always  enjoy  debating  this  with  my  colleague 
because  he  is  so  articulate  on  this  issue.  He  has  had,  I  don't  know 
how  many  years,  to  try  to  bring  it  to  fruition  in  the  U.S.  Senate,  all 
to  no  avail.  Now,  this  may  be  a  successful 

Senator  Bayh.  Articulate  but  not  persuasive.  [Laughter.] 

Let's  look  at  some  of  the  points  you  raised,  Mr.  Squadron.  You 
and  I  have  discussed  this  before,  but  I  have  seldom  heard  more 
articulate  and  almost  Thomas  Payne  rhetoric  than  the  following: 

A  citizen's  right  to  vote  free  of  arbitrary  dilution  by  State  action  has  long  been 
recognized  as  fundamental  to  the  democratic  form  of  government.  Anything  less 
than  equality  is  an  invitation  to  arbitrary  discrimination.  Further,  the  sanctity  of 
the  right  to  vote  and  the  principle  that  one  citizen's  vote  carries  as  much  weight  as 
every  other  citizen's  vote  distinguishes  our  Nation  from  the  totalitarian  state.  We 
oppose  any  effort  to  declare  that  some  citizens  are  superior  to  others,  by  giving 
them  a  greater  voice  in  the  control  of  their  government. 

So  spoke  our  distinguished  witness  on  a  previous  day,  and  appar- 
ently he  applies  that  criteria  to  other  elections,  other  bodies  of 
representation,  but  not  to  the  Presidential  election. 

Is  that  accurate? 

Mr.  Squadron.  Senator,  I  don't  know  what  you're  quoting  from. 
Could  you  tell  me,  just  so  we  can  be  talking  about  the  same  thing? 

Senator  Bayh.  Yes.  I  am  quoting  Mr.  Squadron  on  May  7,  1965, 
when  you  were  testifying  on  behalf  of  the  American  Jewish  Con- 
gress on  reapportionment. 

Mr.  Squadron.  Yes.  As  I  explained  before.  Senator,  putting  the 
rhetoric  aside  for  the  moment,  the  reapportionment  arguments 
that  we  advanced  are  arguments  that  we  continue  to  advance  in 
every  instance  where  the  intent  of  an  election  is  being  distorted, 
either  by  failure  of  giving  people  the  right  to  vote  at  all,  or  by 
gerrymandering  or  changing  the  election  districts  in  such  a  way  as 
to  make  their  vote  meaningless. 

Of  course,  the  substance  of  our  point  was  that  congressional 
districts  within  a  State  should  be  essentially  equal.  The  substance 
of  our  testimony  to  the  Voting  Rights  Act  was  that  blacks  should 
be  allowed  to  vote.  We  continue  to  believe  that. 

We  also  continue  to  believe  that  the  system  we  have  in  this 
country  is  not  a  pure  majoritarian  system  in  any  aspect,  that, 
indeed,  the  rights  of  minorities  are  intended  to  be  protected  and 
that  that  intent  is  one  of  the  most  important  aspects  of  the  country 
that  we  all  support. 

We  believe  the  electoral  college  vote,  with  the  unit  rule  that 
most  States  apply — that  all  but  one  State  applies — helps  in  that 
purpose,  because  what  it  does  is  it  requires  a  Presidential  candi- 
date to  appeal  to  a  broad  cross  section  of  groups  in  order  to  win, 
who  cannot  afford  to  lose  either  a  large  industrial  State  or,  indeed, 
a  small  State  such  as  Utah,  by  just  a  few  votes,  by  offending  a 
particular  religious  group,  or  by  being  unresponsive  to  the  needs  of 
that  group,  or  by  offending  a  particular  group  of  blacks,  Mexican- 
Americans,  or  Italian-Americans  or  any  other  group,  or  by  appeal- 
ing sectionally  only  to  that  geographic  section  of  the  country  where 
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he  knows  he  has  the  most  strength  and  hoping  for  a  standoff  in 
other  sections. 

We  would  regard  that  result,  which  would  inevitably  follow  on 
the  adoption  of  a  popular  election  system,  as  most  unfortunate.  We 
do  not  regard  the  two  positions  as  inconsistent. 

Senator  Bayh.  I  must  say  that  I  do.  I  sat  in  the  State  legislature 
and  listened  to  people  from  out  in  what  we  call  the  boondocks, 
discuss  their  very  real  problems  that  are  different  from  the  cities', 
and  make  an  eloquent  plea  for  rocks  and  cows  and  trees  and  acres 
being  represented,  but  the  Supreme  Court  fortunately,  and  the 
Senate,  with  the  support  of  the  American  Jewish  Congress,  fortu- 
nately turned  down  an  effort  led  by  Senator  Dirksen  to  do  away 
with  Baker  v.  Carr. 

It  seems  to  me  you  can  make  that  same  argument,  that  there  are 
differing  interests  in  States  that  ought  to  be  represented  instead  of 
people,  and  it  seems  to  me  the  best  criteria  for  electing  a  President 
is  to  let  the  people  do  it.  You  disagree,  however,  and  of  course  you 
have  the  right  to  do  that. 

Mr.  Squadron.  I  just  believe  that  if  you  follow  it  to  its  conclu- 
sion you  would  get  the  result  with  respect  to  the  election  of  the 
Congress  of  the  United  States  that  I  described  before  as  well.  I 
can't  believe  that  we  intend  to  change  the  structure  of  our  Govern- 
ment so  thoroughly. 

I  believe  that  changing  this  particular  aspect  of  it,  without  any 
suggestion  as  to  the  implications  that  it  holds  for  the  other  aspects 
of  it,  is  a  mistake.  We  do  disagree.  Senator. 

Senator  Bayh.  When  I  listen  to  you  talk  about  the  transient 
majority,  the  demagogic  approach,  the  mass  reliance  on  television, 
the  destruction  of  the  two-party  system,  the  masses  of  black  bags  in 
which  fraud  is  permeated  throughout  the  country,  with  the  Tam- 
many Halls — you  know,  I  wonder  maybe  if  you  don't  also  believe 
that  if  we  had  a  direct  popular  vote  it's  going  to  snow  in  July  or 
something. 

It's  amazing.  The  things  that  are  happening  right  now  to  our 
system  are  all  attributed  to  the  direct  popular  vote.  Let's  look  at 
the  transient  majority,  the  demagog — you  know,  there's  only  one 
thing  worse  than  a  demagog  appealing  to  a  transient  majority  in 
winning;  it's  if  the  demagog  appeals  to  a  transient  minority.  That's 
exactly  what  George  Wallace  did  and  darned  near  got  himself  in. 
the  position  of  naming  the  President  of  the  United  States. 

Doesn't  that  concern  you,  under  the  present  system? 

Mr.  Squadron.  It  would  have  concerned  me  had  Governor  Wal- 
lace been  in  a  position  to  name  the  President  of  the  United  States. 
In  fact,  that  did  not  happen. 

It  would  concern  me  much  more  if  a  white  backlash,  such  as 
occurred  in  this  country  some  years  ago,  were  played  on  by  a 
candidate  such  as  Governor  Wallace,  nationwide,  with  the  ability 
to  get  a  majority  of  the  popular  vote.  Instead  of  naming  the  Presi- 
dent of  the  United  States,  he  would  have  become  the  President  of 
the  United  States. 

Senator  Bayh.  Let  me  just  suggest  to  you,  Mr.  Squadron,  I  don't 
know  where  you  were  in  1968  but  I  happened  to  be  out  in  Indiana 
running  for  reelection.  Let  me  tell  you  a  little  bit  about  white 
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backlash  and  what  the  Wallace  people  were  trying  to  do.  It  was 
real. 

Mr.  Squadron.  I  know  that. 

Senator  Bayh.  He  only  got  13  percent  of  the  popular  vote,  and 
yet,  because  he  had  those  46  electors,  almost  was  in  a  position  of 
electing  a  President.  That's  not  the  kind  of  thing  that  I  rest  very 
comfortably  with,  and  I  wouldn't  think  you  would,  either. 

Mr.  Squadron.  As  I  said,  Senator,  I  don't  rest  comfortably  with 
that  notion,  but  I  rest  even  less  comfortably  with  the  notion  that 
somebody  like  Governor  Wallace  might,  indeed,  become  the  Presi- 
dent. 

I  understand  what  white  backlash  is,  and  I  was  also  in  this 
country  in  1968.  I  was  one  of  your  supporters  then,  as  I  have  been 
in  each  of  your  elections,  although  I'm  not  a  resident  of  the  State 
of  Indiana. 

I  would  think  it  most  unfortunate  if  the  result  of  that  would  be, 
in  a  State,  the  defeat  of  a  worthy  candidate  such  as  yourself;  but  I 
would  think  it  a  disaster,  an  absolute  catastrophe,  if  it  would  result 
in  the  election  of  a  President  of  the  United  States  on  that  basis. 

Senator  Bayh.  The  thing  is — apparently  the  thing  I  can't  get 
across  here  is  that  demagogs  are  bad,  no  matter  what  their  stripe. 
Under  a  direct  popular  vote,  a  demagog  would  have  to  get  a  major- 
ity or  a  plurality  of  popular  votes;  he  would  have  to  have  more 
people  voting  for  him  than  the  person  he  was  running  against. 

Under  the  electoral  college  system,  he  doesn't  have  to  get  a 
plurality  of  votes. 

Mr.  Squadron.  We  were  talking  about  a  transient  majority,  Mr. 
Chairman,  across  the  United  States,  and  under  your  resolution  it 
would  only  have  to  be  a  transient  plurality.  I  suggest  to  you  that 
Governor  Wallace  had  much  more  strength  in  certain  areas  of  this 
country  than  he  did  in  others,  and  that  most  demagogs  do  not 
appeal  uniformly  to  all  sectional  interests;  that  most  demagogs 
would  not  have  the  opportunity  under  the  electoral  college  system 
to  do  more  than  garner  a  few  votes  with  which  they  might,  under 
the  present  system,  influence  the  eventual  outcome  if  things  were 
so  evenly  balanced  among  the  others. 

But  under  the  popular  vote  system,  the  transient  majority,  if  it 
just  happened  to  hit  at  the  right  moment,  could  elect  that  dema- 
gog. 

Senator  Bayh.  You  know,  we  had,  with  all  respect,  what  I  would 
call  a  rather  demagogic  approach  to  the  Presidency,  with  people 
being  called  pusillanimous  pussyfooters  and  nattering  nabobs  of 
negativism  and  raddy  libs  and  all  that  kind  of  thing,  which  under 
the  present  system  resulted  in  getting  a  majority  of  the  electoral 
vote  as  well  as  a  majority  of  the  popular  vote.  So  I  don't  think  this 
present  system  is  immune  from  it. 

But  I  get  back  to  what  I  said,  that  I  agree  with  you,  that 
demagogs  usually  have  more  influence  in  a  region  than  nationally. 
That's  what  gives  them  more  power  than  they're  entitled  to,  under 
the  present  system.  Governor  Wallace,  with  13  percent  of  the  popu- 
lar vote,  just  came  within  an  eyelash  of  being  able  to  dictate  who 
was  going  to  be  President  of  the  United  States  under  the  electoral 
college  system. 
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On  the  opposite  side  you  have  a  person  who  could  be  described  as 
a  demagog— I  personally  don't  describe  him  as  a  demagog,  but  you 
could  have  a  demagog  that  fills  the  criteria  of  "I  just  don't  like 
that  guy  and  I'm  going  to  keep  him  from  being  elected  President  of 
the  United  States",  who  could  get  into  the  race  not  to  win,  but  to 
get  a  handful  of  votes  away  from  one  of  the  candidates  and  let  the 
third  candidate  actually  win. 

That  parallels  what  happened,  absent  the  descriptive  words,  this 
last  time  under  the  electoral  college  system,  when  Gene  McCarthy, 
with  1  percent  of  the  popular  vote,  almost  made  it  possible  for 
Gerry  Ford  to  be  President.  That's  under  the  present  system. 

Mr.  Squadron.  Well,  Senator,  I  think  we  are  talking  about  two 
different  things.  I  think  that  insofar  as  the  dangers  of  the  two 
systems  are  manifest  with  respect  to  demagogic  appeals  we  do  have 
disagreement. 

With  respect  to  the  issue  of  whether  it  is  absolutely  necessary 
that  there  be  a  majority  and  that  there  be  an  electoral  vote,  that 
there  be  a  perpetuation  of  the  present  contingent  system  for  elect- 
ing in  the  event  of  a  failure,  we  would  seem  to  agree  more  than 
disagree.  You  would  have  it  by  popular  vote,  and  we  would  agree 
that  a  candidate  who  was  able  to  garner  a  few  electoral  votes  ought 
not  to  be  able  to  throw  the  thing  into  the  House  of  Representatives. 
We  have  suggested  techniques  for  framing  an  amendment  that 
would  accomplish  that. 

It  seems  to  me  we  ought  not  to  talk  about  that  as  if  we  have  a 
disagreement  on  that  subject.  Our  disagreement  is  on  the  method 
of— is  on  the  remedy.  You,  Mr.  Chairman,  would  remedy  the 
system  by  jettisoning  it  entirely,  trying  a  new  system,  notwith- 
standing all  the  perils  that  we  portray. 

Senator  Bayh.  In  the  system  that  is  used  in  every  other  election 
except  that  of  President. 

Mr.  Squadron.  Yes — well,  I  don't  know  what  "every  other  elec- 
tion" means,  Mr.  Chairman.  The  chief  executive  officers  of  most 
countries  of  this  world  that  are  democratic  are  not  elected  by 
simple  popular  vote.  They  are  elected  out  of  coalitions  that  come 
out  of  parliamentary  majority;  they  are  elected,  indeed,  sometimes 
where  their  own  parties  have  barely  squeaked  through  with  a 
majority,  and  maybe  haven't  gotten  more  popular  votes  than  the 
other  party  that  may  have  elected  a  few  people  with  huge  major- 
ities in  particular  districts  and  constituencies. 

Senator  Bayh.  I'm  not  suggesting  we  go  to  the  parliamen- 
tary  

Mr.  Squadron.  There  is  no  magic  in  the  chief  executive  officer 
being  somebody  who  has  gotten  the  most  popular  votes,  any  more 
than  there  is  any  magic  in  a  Chief  Justice  of  the  Supreme  Court 
being  popularly  elected. 

Senator  Bayh.  I  believe  that  anyone  who  doesn't  believe  that 
getting  the  most  popular  votes  is  important  is  entitled  to  that  view. 
I  think  that's  one  of  the  major  differences  of  opinion  we  have. 

As  one  looks  at  your  plan  here,  just  for  a  moment,  you  could  be 
elected  President  of  the  United  States  even  if  you  are  soundly 
defeated  in  the  popular  vote,  as  long  as  j'ou  get  40  percent  of  the 
electoral  college  vote;  is  that  accurate? 
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Mr.  Squadron.  It's  inconceivable  to  me  that  you  could  be  sound- 
ly defeated  in  the  popular  vote  and  get  40  percent  of  the  electoral 
vote. 

But,  Senator,  even  that  is  an  issue  on  which  we  could  have 
discussion,  to  possibly  link  the  two  in  some  way  to  where  you  had 
to  have  some  minimum  amount  of  the  popular  vote.  But  we're  not 
talking  about  that.  We  are  talking  about  eliminating  an  electoral 
college  system  entirely,  which  requires  Presidential  candidates  to 
go  into  State  after  State  in  this  country  and  worry  about  the  voters 
that  carry  the  balance,  the  voters  that  can  swing  the  election  in 
that  State,  because  it  has  electoral  votes  of  significance,  one  way  or 
the  other,  to  be  responsive  to  their  needs  and  their  concerns  and 
not  disregard  them.  We  are  not  prepared  to  have  that  system 
changed. 

Senator  Bayh.  I  would  just  like  to  put  in  the  record  at  this  time 
a  list  of  those  States  to  which  either  one  of  the  Presidential  candi- 
dates went  in  1976.  And  if  the  electoral  college  system  guarantees 
a  national  election,  as  you  hope  it  would,  I  would  be  interested  to 
an  explanation  as  to  why  there  were  wide  areas  of  the  country 
where  the  candidates  didn't  go. 

Your  plan,  as  I  envision  it — we  did  some  rather  quick  mathemat- 
ics here — would  permit  a  candidate  to  win  seven  of  the  large  States 
and  one  small  one  to  win  the  Presidency.  You  wouldn't  even  have 
to  win  11  States  to  get  40  percent  of  the  electoral  college.  I  would 
like  to  insert  this  chart  in  the  record. 

[The  following  charts  were  submitted  for  the  record:] 

CANDIDATE  STOPS  ALONG  CAMPAIGN  TRAIL— 1976 


Former 

Vice 

President 

Senator 

President 

President 

Ford 

Dole 

Mondale 

Carter 

Electoral 

Sept.  15  to 

Aug.  20  to 

Aug.  15  to 

Sept.  1  to 

State 

voles 

Oct.  31 

Nov.  2 

Nov.  2 

Nov.  2 

Total 

Alaska 

Wyoming 

Vermont 

Nevada 

Delaware 

North  Dakota 

South  Dakota 

Montana 

Idaho 

Hew  Hampshire . 

Hawaii 

Rhode  Island 

Maine 

New  Mexico 

Utah 

Nebraska 

West  Virginia 

Arizona 

Arkansas 

Oregon 

Colorado 

Mississippi 

Kansas 

Oklahoma 


3 

0 

0 

0 

0 

0 

3 

0 

0 

0 

0 

0 

3 

0 

1 

0 

0 

1 

3 

0 

0 

2 

0 

2 

3 

0 

0 

0 

1 

3 

0 

0 

1 

2 

4 

0 

0 

1 

2 

4 

0 

1 

1 

3 

4 

0 

0 

0 

0 

4 

0 

1 

0 

2 

4 

0 

0 

0 

0 

4 

0 

0 

0 

2 

4 

0 

1 

1 

4 

4 

0 

1 

1 

4 

4 

0 

0 

1 

2 

5 

0 

1 

0 

5 

6 

0 

0 

0 

1 

6 

0 

0 

1 

1 

6 

0 

0 

0 

1 

6 

1 

2 

1 

6 

7 
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2 

1 

5 

7 

4 

0 

1 

6 

7 

0 

8 

1 

0 

9 

8 

1 

2 

0 

2 

5 
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CANDIDATE  STOPS  ALONG  CAMPAIGN  TRAIL— 1976— Continued 


state 


Electoral 
votes 


South  Carolina .. 

Iowa 

Connecticut 

Kentucky 

Washington 

Alabama 

Louisiana 

Minnesota 

Maryland 

Tennessee 

Wisconsin 

Georgia 

Virginia 

Missouri 

North  Carolina . 

Indiana 

Massachusetts . 

Florida 

New  Jersey 

Michigan 

Ohio 

Illinois 

Texas 

Pennsylvania.... 

New  York 

California 


8 

8 

8 

9 

9 

9 

10 

10 

10 

10 

11 

12 
12 
12 
13 
13 
14 
17 
17 
21 
25 
26 
26 
27 
41 
45 


Former 
President 

Ford 
Sept.  15  to 

Oct,  31 


Senator 

Dole 

Aug  20  to 

Nov.  2 


Vice 

President 

Mondale 

Aug.  15  to 

Nov  2 


President 
Carter 

Sept.  1  to 
Nov.  2 


1 

3 
0 
0 
1 
1 
5 
0 
0 
0 
1 
0 
2 
2 
1 
1 
0 
2 
3 
1 
2 
11 
2 
4 
11 
11 


4 
5 
2 
1 
2 
1 
6 
1 
2 
2 
3 
2 
4 
10 
4 
3 
1 
7 
3 
3 
11 
9 
8 
7 
8 
11 


0 
4 
2 
0 
2 
0 
0 
4 
1 
0 
8 
1 
1 
4 
1 
5 
0 
3 
4 
5 

16 
10 
2 
8 
13 
10 


2 
0 
2 
0 
0 
1 
1 
2 
1 
1 
3 
11 
3 
3 
1 
4 
1 
4 
1 
4 
9 
7 
7 
8 
10 
11 


Total 


7 

12 

6 

1 

5 

3 

12 

7 

4 

3 

15 

14 

10 

22 

7 

13 
2 

16 
11 
13 
38 
37 
19 
27 
41 
43 


Total 

535              71             153            118 

116 

452 

TOTAL  VOTE 

Candidate  A        Candidate  B 

Candidate  C 

Total 

Electoral  vote 217  211 

Popular  Vote 18,133,613  40,050,859 

Percent  of  popular  vote 22.64  50.00 

Number  of  States  won 8  32 


110  538 

21,917,220  80,101,692 

27.36  100.00 

11  51 


Note.— This  example,  utilizing  the  election  returns  from  the  1976  race,  demonstrates  that  under  the  reform  plan  submitted  by  the  American  Jewish 
Congress  it  would  be  possible,  in  a  3  man  race,  for  a  candidate:  (a)  to  win  the  election  carrying  only  8  large  States  and  receiving  a  mere  22.6  percent 
of  the  popular  vote.  Moreover,  a  second  candidate:  (b)  amassing  a  plurality  in  32  States  and  winning  half  of  the  popular  vote  cast  would  nevertheless 
be  declared  the  loser. 

Senator  Bayh.  Now,  you  say  you're  not  wed  to  that,  but — 
Mr.  Squadron.  No;  I  said  I  was  not  wed  to  a  particular  number, 
even  with  respect  to  a  minimum  of  popular  vote.  Your  suggestion 
that  somebody  could  get  an  overwhelming  popular  majority  and  at 
the  same  time  lose  on  the  electoral  college  basis  just  seems  to  me 
to  be  entirely  remote. 

But  even  assuming  that  it  had  some  validity,  Mr.  Chairman,  I 
think  it  can  be  met  by  some  formula  that  is  less  radical  and  drastic 
than  eliminating  the  electoral  college  altogether,  with  the  benefits 
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the  electoral  college  brings  to  small  groups  in  this  country  to  get 
heard  and  who  could  not  be  ignored  under  the  present  system. 

Senator  Bayh.  Well,  I  guess  we're  each  fighting  the  other's  posi- 
tion by  horror  stories,  and  I  envision  the  largest  horror  story  about 
your  plan,  and  you  envision  the  largest  horror  story  about  what 
would  happen  in  a  direct  popular  vote  system.  I  find  it  inconceiv- 
able that  the  kinds  of  things  you  suggest  and  others  have  suggested 
would  happen  in  a  direct  popular  vote  inasmuch  as  we  have  seen 
direct  popular  votes  in  this  country  for  about  200  years.  These 
things  haven't  really  developed. 

I  think  it  would  be  wise,  for  consistency  in  the  record,  just  to 
remind  those  who  may  be  following  this  rather  either  spirited  or 
dreary,  as  they  might  care  to  characterize  it,  exchange,  that  people 
like  Doug  Bailey,  who  have  run  campaigns,  people  like  Hubert 
Humphrey  and  Bob  Dole,  who  have  been  involved  in  campaigns, 
are  of  the  judgment  that  if  there  is  a  direct  popular  vote  rather 
than  concentrating  their  campaigns  more,  they  would  go  into  large 
population  centers  of  small  electoral  vote  States  that  now  nobody 
touches,  not  because  there  aren't  250,000  people  there,  but  simply 
because  there  are  only  3  or  4  electoral  votes  there. 

In  a  letter,  that  has  been  submitted  after  Mr.  Bailey's  statement 
in  the  March  30th  hearing,  Mr.  Bailey  has  pointed  out  that  as  far 
as  television  is  concerned,  candidates  are  already  putting  all  the 
money  they  can  in  television  today  under  the  present  system.  They 
get  all  the  time  they  can.  Under  direct  election,  according  to  Mr. 
Bailey,  they  would  reallocate  the  resources  and  put  larger  amounts 
into  organization  rather  than  media. 

Senator  Bayh.  Here  again,  I  think  it's  unfortunate  to  confuse 
some  of  the  shortcomings  of  the  present  system  with  what  might 
happen  in  a  future  system. 

You  talk  about  fraud,  that  you  actually  believe  in  a  direct  popu- 
lar vote  there  would  be  more  fraud  than  in  an  electoral  college 
system. 

Mr.  Squadron.  I  didn't  suggest  there  would  be  more  fraud  or  less 
fraud.  I  simply  suggested  that  the  charge  of  fraud  would  require  a 
national  recount,  and  not  as  it  now  stands,  a  matter  of  State-by- 
State,  where  within  each  State  the  rules  are  applied.  I  simply 
suggested  that  the  possibility  of  a  difficult  situation  in  deciding 
whether  the  President  had  been  properly  elected  is  much  more 
likely  because  the  popular  vote  could  be  very  narrow,  as  it  has 
been  in  some  of  our  elections,  and  it  would  be  in  the  interest  of  the 
candidate  who  apparently  lost  to  claim  fraud  in  several  areas  or 
across  the  board  and  demand  a  national  recount. 

Right  now,  with  the  electoral  college  system,  there  is  a  magnifi- 
cation of  whatever  small  majority  anybody  has  in  a  particular 
State  by  virtue  of  the  electoral  college  votes  of  that  State  going  en 
bloc  to  the  candidate,  and  the  candidate  has  to  prove  fraud  in 
specific  States  in  order  to  win,  and  is  always  at  the  disadvantage 
that  it  isn't  under  the  Federal  system  or  the  Federal  Government's 
aegis  but  is  within  the  State,  and  the  State  parties  are  controlling 
the  system. 

I  was  simply  suggesting  that  in  the  event  of  a  claim  of  fraud, 
that  under  a  popular  vote  system  you  would  have  a  much  more 
chaotic  situation. 
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Senator  Bayh.  Would  you  agree  that  whereas  a  small  vote  differ- 
ence can  have  a  significant  multiplier  effect  on  the  electoral  college 
benefits,  the  same  could  be  said  about  a  little  fraud,  that  a  little 
fraud  that  results  in  swaying  a  large  electoral  vote  State  has  more 
consequences  in  the  outcome  than  a  little  fraud  commingled  with 
the  national  vote  plurality? 

Mr.  Squadron.  I  would  say  that  it  has  the  same— if,  in  fact, 
there  is  fraud,  and  if,  in  fact,  it  made  the  difference,  it  has  the 
same  influence.  I  am  only  suggesting  that 

Senator  Bayh.  The  same  influence?  You  mean  the  same  multipli- 
er, the  same  increase 

Mr.  Squadron.  It  would  have  the  same  unfortunate  result.  In 
either  case,  I  would  be  very  unhappy  about  it  if,  in  fact,  fraud  were 
demonstrated.  I  am  simply  suggesting  that  the  demonstration  of 
fraud  in  a  national  popular  election,  particularly  in  a  close  vote,  is 
going  to  be  much  more  tempting  to  the  losing  candidate  and  much 
more  chaotic  for  the  body  politic. 

Senator  Bayh.  Well,  I  have  never  been  involved  in  fraudulent 
voting,  but  I  assume  that  if  one  were  going  to  get  involved  in 
fraudulent  voting,  you  would  like  to  think  you  could  get  more  out 
of  it  than  you  put  into  it.  That's  what  fraudulent  voting  is  all 
about. 

The  electoral  college  system  is  tailormade  for  that,  where  10,000 
electoral  votes  in  New  York  could  get  you  41  electoral  votes 

Mr.  Squadron.  You  mean  10,000  popular  votes.  You  said  elector- 
al, and  you  mean  10,000  popular  votes. 

Senator  Bayh.  Yes,  popular  votes,  that  that  can  get  you  41 
electors,  which  has  a  much  greater  impact  on  the  electoral  college 
system  than  10,000  popular  votes  in  81  million  cast. 

Mr.  Squadron.  I  wasn't  talking  about  temptation  to  fraud.  Sena- 
tor. I  was  talking  about  the  challenge  to  the  election  afterwards. 

You're  probably  right  about  the  temptation  to  fraud.  I  wouldn't 
argue  with  you  on  that.  Indeed,  at  the  beginning  of  our  testimony 
we  talk  about  the  infirmities  in  the  present  system.  We  recognize 
that  there  are  infirmities. 

We  have  done  what  we  regarded  as  a  reasonable  balance  of  the 
values,  positive  values,  and  the  problems  in  the  present  system, 
and  have  concluded  the  present  system  is  better  than  the  one  that 
is  being  suggested  in  its  place. 

Senator  Simpson.  Mr.  Chairman,  I  must  leave,  and  before  I  do  I 
would  like  to  just  express,  if  I  might,  for  one  moment,  that  as  a 
new  Member  of  the  Senate,  as  a  new  member  of  this  panel,  I 
suppose  that  I  was  at  the  forefront  of  seeking  further  information 
with  regard  to  this  particular  legislation.  I  think  I  am  coming  to 
the  point  after  several  hearings  that  I  am  learning  almost  more 
than  I  really  wanted  to  know.  [Laughter.] 

The  threads  of  debate  have  deteriorated  severely  from  my  stand- 
point as  to  trying  to  gain  information — and  that  is  perhaps  my  own 
error. 

But  I  commend  you  on  a  very  excellent  presentation.  If  I  were  in 
the  dock  on  this  issue,  I  would  hire  you  to  represent  me,  I  think. 
You  present  the  opponents'  case  very  well. 

I  have  the  real  sense  that  emotion  will  always  prevail  over 
reason — but  reason  will  always  persist.  That's  why  I  think  we  will 


206 

not  likely  see  this  particular  thing  come  to  pass — once  again  in  this 
session  of  the  Congress.  And  that  is  certainly  what  I  concur  would 
be  the  best. 

Mr.  Squadron.  Thank  you  very  much. 

Senator  Bayh.  I  guess  that  is  why  I  have  been  persisting  for  12 
years,  Senator. 

Senator  Simpson.  You  are  persistent. 

Senator  Bayh.  Yes,  sir,  and  I  intend  to  be  persistent  even  though 
some  of  the  questions  I  ask  may  not  be  too  enlightened  from  your 
perspective.  I  must  confess  that  I  find  it  difficult  to  deal  with  some 
of  the  concerns  that  are  expressed  about  a  popular  vote  system 
that  has  done  very  well  in  other  instances.  But  that  is  my  concern. 

Let  me  just  ask  you  one  question  about  the  demography  of  the 
situation. 

Are  you  familiar  with  the  Census  Bureau  study  by  Mr.  Bien- 
stock? 

Mr.  Squadron.  Bienstock. 

Senator  Bayh.  Yes,  s-t-o-c-k. 

Mr.  Squadron.  Mr.  Bienstock  is  a  member  of  our  task  force  on 
priorities. 

Senator  Bayh.  Is  it  fair  to  assume  that  the  demographic  data 
would  tend  to  show  that  in  New  York,  the  population  in  the  last  12 
years  has  gone  from  44  percent  of  the  total  Jewish  population  to  36 
percent.  The  general  assessment  by  Mr.  Bienstock  was  that  the 
Jewish  voters  are  tending  to  move  out  of  the  large  cities  of  the 
Northeast. 

[The  following  was  received  for  the  record:] 
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JEWISH  CONCENTRATIONS  IN  THE  LARGE,  ELECTORALLY  ADVANTAGED  STATES 

[In  percent] 


Change 
State  Population  since  1964 

California 3.1  +1.5 

Illinois* 2.4  -0.9 

New  York 11.9  -4.0 

Ohio* 1-5  -0-2 

Pennsylvania 4.0  +0.2 

Texas* 0-6                      0 

Note— The  national  concentration  of  Jewish  people  in  the  population  is  2  7  percent.  An  asterisk  indicates  those  States  with  a  concentration  less  than 
the  national  average    it  is  interesting  to  note  that  in  3  of  the  6  largest  States  the  concentration  of  Jewish  people  is  actually  declining. 

Source;  Summarization  of  relevant  data  contained  in  study  by  Hertwrt  Bienstock. 

Mr.  Squadron.  Mr.  Chairman,  Herb  Bienstock  was  a  member  of 
a  group  that  participated  in  Israel  this  past  summer  in  a  dialog 
that  is  annually  sponsored  by  our  organization.  The  nature  of  his 
presentation  was  exactly  that  study  and  that  report,  so  I  happen  to 
be  quite  familiar  with  it. 

Senator  Bayh.  Is  that  an  accurate  assessment? 

Mr.  Squadron.  Mr.  Bienstock  is  an  excellent  social  scientist, 
statistician,  demographer,  and  I  am  sure  he's  accurate. 

Senator  Bayh.  I  mean,  you  concur  that  that  was  the  conclusion 
you  reached 

Mr.  Squadron.  He  went  through  the  entire  analysis  this  past 
summer,  and  I  was  most  impressed  by  it.  I  believe  that  his  figures 
are  quite  accurate. 

Senator  Bayh.  All  right.  We'll  let  others  who  read  it  answer  that 
question,  even  if  Mr.  Squadron  won't. 

Mr.  Squadron.  I'm  sorry.  Did  I  miss  the  question.  Senator?  I 
thought  you  were  asking  whether  the  figures  were  accurate. 

The  figures  make  no  difference,  if  that's 

Senator  Bayh.  Mr.  Bienstock  concludes,  as  I  look  at  the  figures, 
that  the  Jewish  population  is  moving  out  of  traditional  neighbor- 
hoods in  the  large  metropolitan  areas  in  the  Northeastern  part  of 
the  country  into  other  parts  of  the  country. 

Mr.  Squadron.  That's  absolutely  so.  We  don't  disagree  about 
that.  We  just  disagree  about  the  importance  of  that  conclusion  in 
terms  of  the  electoral  college. 

So  long  as  we  do  exercise  enough  influence,  as  Mr.  Jordan  said 
more  articulately  than  I  can,  before  I  sat  down  here,  that  is  where 
we  get  some  power.  It's  when  we  get  submerged,  the  whole  group, 
that  we  have  no  power,  Mr.  Chairman. 

Senator  Bayh.  I  guess  that's  where  I  have  concern,  where  I  see 
those  hundreds  of  thousands  of  black  voters,  both  in  the  South  and 
in  this  past  election,  in  those  large  electoral  vote  States,  that 
happened  to  go  for  Mr.  Ford  instead  of  Mr.  Carter — to  have  those 
hundreds  of  thousands  of  black  voters  cast  for  persons  for  whom 
they  did  not  vote.  It  causes  me  to  question  just  how  much  safe- 
guard there  is  in  the  system  as  far  as  minority  votes  are  concerned. 

You  could  say  the  same  about  the  Jewish  vote  in  California,  the 
Jewish  vote  in  New  Jersey,  the  Jewish  vote  in  Illinois,  the  Jewish 
vote  in  Michigan. 
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Mr.  Squadron.  Mr.  Chairman,  I  think  that's  a  fair  comment,  and 
a  fair  analysis,  except  that  I  must,  with  great  respect,  say  to  you 
that  I  think  we  are  in  a  better  position  to  judge  that.  Those  of  us 
who  are,  indeed,  directly  concerned  with  this  matter,  our  own 
power,  concluded  that  we  are  better  served  by  the  present  system. 

Senator  Bayh.  Mr.  Squadron,  you  know  I  think  of  you  as  a 
friend,  who  has  only  one  brief  flaw  in  what  is  otherwise  sound 
logic — and  I  hope  you're  that  kind  to  me,  probably  kinder  than  I 
deserve.  But  it  is  interesting  that  apparently  Jewish  leaders  and 
black  leaders  have  the  same  temptation  as  Republican  and  Demo- 
cratic leaders,  to  think  they  know  more  about  what  the  good  is  for 
the  people  they  represent  than  the  people  they  represent. 

You  look  at  Harris  or  Gallup  polls  when  I  last  saw  them,  they 
said  that  91  percent  of  the  Jewish  respondents  who  had  an  opinion, 
said  "sure,  we  ought  to  have  a  direct  popular  vote".  The  same  with 
a  big  majority  of  the  black  people. 

Yet  we  have  black  leaders  and  Jewish  leaders  suggesting  what  is 
really  in  the  interest  of  these  groups.  That's  rather  strange,  isn't 
it? 

Mr.  Squadron.  Well,  Mr.  Chairman,  if  those  figures  are  accu- 
rate, I  suppose  we  have  failed  in  our  educational  efforts.  [Laugh- 
ter.] 

But  I  must  say  to  you  that  I  was  elected  president  of  the  Ameri- 
can Jewish  Congress  approximately  a  year  ago  in  a  contested  elec- 
tion, and  I  can  be  defeated  if  I'm  wrong  on  issues.  My  expectation 
is  that  Mr.  Jordan  and  I  are  stating  not  only  what  the  leadership 
believes,  but  what,  indeed,  is  best  for  our  community. 

Senator  Bayh.  As  expressed  by  you,  not  them. 

Mr.  Squadron.  Well,  Senator,  I  would  not  regard  the  Gallup  poll 
as  an  expression  of  what  is  expressed  by  them.  I  can  tell  you, 
because  you  know  it  yourself  and  can  confirm  it,  you  appeared 
before  our  governing  council  in  Chicago  and  you  presented  very 
articulately  and  persuasively  your  position  on  this  subject.  The 
governing  council  reaffirmed  the  position  the  American  Jewish 
Congress  had  taken.  That  was  a  vote  of  our  governing  body. 

We  have  had  convention  after  convention,  every  2  years,  ever 
since  this  issue  came  up  for  the  first  time  in  1968,  and  we  have 
reaffirmed  our  position.  Our  executive  committee  has  discussed  it 
quite  recently  and  we  have  reaffirmed  our  position.  I  assure  you,  I 
am  not  speaking  for  myself. 

Senator  Bayh.  Well,  I  didn't  suggest  you  were  speaking  for  your- 
self. What  I  did  say  was  you  weren't  speaking  for  the  average 
Jewish  voter  out  there. 

You  know,  we  tend  to  say  that  the  person  really  isn't  educated 
and  doesn't  know  what  he's  talking  about  unless  he  agrees  with  us. 
I  am  tempted  to  feel  that  same  way  about  people  whom  I  represent 
who  may  disagree  with  me. 

The  fact  of  the  matter  is,  most  people  in  this  country,  whether 
Republicans  or  Democrats,  Jews  or  blacks,  or  whites,  are  for  direct 
popular  vote.  Yet  the  leadership  says  "No,  no,  it's  bad  for  them." 

Mr.  Squadron.  I  think  popular  vote  is  a  nice  phrase — indepen- 
dence, freedom,  liberty.  Maybe  when  it's  put  that  way,  that  every- 
body you  ask  will  come  to  that  conclusion.  But,  Mr.  Chairman,  I 
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don't  know  what  the  average  voter  is.  I  sometimes  think  the  aver- 
age voter  is  the  fellow  who  doesn't  agree  with  us. 

Senator  Bayh.  Well,  I'm  not  prepared  to  suggest  that  the  average 
voter  knows  less  than  I  do.  The  people  out  there  have  a  pretty 
innate  sense  of  what  justice  and  equality  is,  and  if  we  get  very  far 
from  what  they  really  believe  the  democratic  process  to  be,  on  a 
one-man,  one-vote  basis,  at  least  in  the  Senate,  there's  a  pretty  good 
way  to  take  care  of  us. 

I'm  not  suggesting  that  be  changed  in  any  way,  shape  or  form 
just  because  1980  happens  to  be  the  year  in  which  my  term  expires. 

Senator  Hatch,  you  have  been  sitting  there  very  patiently.  Do 
you  have  further  questions? 

Senator  Hatch.  No.  I  just  want  to  compliment  Mr.  Squadron  for 
what  has  been  an  excellent  presentation  of  your  viewpoints,  with 
which  I  wholeheartedly  agree. 

I  would  say  this,  that  you're  fortunate  to  only  have  one  flaw, 
because  I  presume  you  disagree  with  my  distinguished  colleague 
and  friend  on  this  one  issue.  I  have  many,  because  I  disagree  with 
him  on  many,  many  issues. 

But  I  will  say  this,  that  Birch  is  a  very  articulate  spokesman  for 
his  side  of  this  matter.  I  would  also  suggest  that  you're  correct, 
that  if  the  average  voter  could  really  understand  this  issue,  and 
would  get  away  from  this  business  that  "well,  we  could  have  a 
minority  vote-getter  get  elected  President",  that's  certainly  true 
under  the  electoral  college  system.  But  the  Pandora's  box  that  this 
approach  would  open  needs  to  be  explained  also.  And  like  has  been 
eloquently  said,  this  system  has  worked  well  for  200  years,  and  it 
will  work  well  for  another  200  years.  And  as  you  have  said,  it  has 
proven  to  be  the  best  vote  system  in  the  world  as  of  right  now. 

But  I  am  very  impressed  with  your  testimony.  In  my  opinion,  it 
has  been  probably  the  most  fruitful  testimony  against  the  direct 
election  of  the  President  which  I  have  heard  since  I  have  been  in 
the  Senate.  So  I  am  very  pleased  that  you  have  taken  the  time  to 
come.  I  think  you  have  persuasively  articulated  your  viewpoint  and 
the  viewpoint,  I  believe,  of  your  constituency,  which  happens  to  be 
the  constituency  of  a  lot  of  us.  So  I  appreciate  what  you  have  done 
here  today  and  I  appreciated  the  way  you  handled  your  testimony. 

Mr.  Squadron.  Thank  you  very  much,  Senator,  and  thank  you, 
Mr.  Chairman.  I  deeply  appreciate  the  opportunity  to  testify,  and  I 
also  want  to  say  to  you  that  I  feel  in  very  friendly  circumstances, 
testifying  between  Vernon  Jordan,  with  whom  I  agree,  and  the 
next  witness,  who  is  another  friend  of  mine  from  New  York,  with 
whom  I  disagree.  It  was  very  comfortable  being  here. 

Senator  Bayh.  Thank  you. 

[The  prepared  statement  of  Howard  M.  Squadron  follows:] 

Prepared  Statement  of  Howard  M.  Squadron 

The  American  Jewish  Congress  welcomes  this  opportunity  to  present  to  this 
Committee  its  views  on  the  pending  proposals  to  amend  the  Constitution  so  as  to 
change  the  method  of  electing  the  President  and  Vice-President. 

The  American  Jewish  Congress  is  a  national  organization  of  American  Jews 
formed,  in  part,  to  protect  the  religious,  civic,  political  and  economic  rights  of  Jews, 
to  strengthen  Jewish  life  and  values  and,  more  broadly,  to  promote  and  extend  the 
ideals  of  democracy.  We  believe  the  security  of  the  American  Jewish  community 
depends  on  preservation  of  democratic  values  within  this  country.  We  are  therefore 
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actively  concerned  with  ensuring  that  our  Federal  Government  is  truly  responsive 
to  the  needs  of  its  citizens. 

The  procedure  for  the  election  of  the  Chief  Executive  of  our  nation  directly  shapes 
the  manner  in  which  our  democratic  system  operates.  It  is  for  that  reason  that  we 
submit  this  statement  on  the  pending  proposals. 

THE  INFIRMITIES  OF  THE  PRESENT  SYSTEM 

Few  would  deny  that  our  present  method  of  electing  a  President  has  serious 
infirmities.  It  has  been  criticized  on  numerous  counts  and  efforts  to  reform  it  were 
first  made  back  in  the  18th  century.  I  will  emphasize  only  those  criticisms  that 
seem  most  significant. 

First,  because  each  state  has  electors  equal  to  its  number  of  representatives  and 
senators,  the  number  of  electors  is  not  directly  proportional  to  the  population  of  the 
states.  Small  states  are  thus  overrepresented  in  the  Electoral  College.  If  each  state's 
electoral  votes  were  divided  in  proportion  to  the  popular  votes  cast  for  each  candi- 
date in  each  state,  the  effect  of  this  overrepresentation  would  be  real.  However, 
since  each  state,  except  for  Maine,  has  for  nearly  a  century  and  half  employed  the 
unit  rule,  the  overrepresentation  of  the  smaller  states  is  more  apparent  than  real. 

Second,  since  an  election  under  our  present  system  is  determined  by  the  number 
of  electoral  rather  than  popular  votes,  it  is  possible  for  a  candidate  to  achieve  an 
electoral  majority  without  garnering  a  majority  or  even  a  plurality  of  the  nation- 
wide popular  vote.  In  fact,  it  has  been  estimated  that  a  candidate  with  a  minority  of 
25  percent  of  the  popular  vote  could  yet  receive  the  necessary  majority  of  the 
electoral  vote.'  Thus,  the  will  of  the  majority  can  be  subverted.  It  has  even  been 
suggested  that  in  a  very  close  election  there  is  a  50-50  chance  that  the  candidate 
who  squeezes  out  a  victory  in  the  popular  vote  will  not  squeeze  out  such  a  victory  in 
the  electoral  vote.  The  1976  election  presented  a  very  dramatic  example  of  the 
possibility  of  a  candidate  receiving  a  majority  of  the  popular  vote  losing  the  Elector- 
al College  vote.  As  Senator  Bayh  noted  in  his  opening  remarks  at  the  hearings  held 
on  this  subject  in  January  of  1977,  a  switch  of  only  9,245  votes  in  Ohio  and  Hawaii 
would  have  denied  an  electoral  majority  to  President  Carter  despite  his  1.7  million 
popular  vote  plurality. 

Third,  the  will  of  the  voters  can  be  disregarded  by  the  electors  themselves,  since 
they  are  not  legally  obligated  to  cast  their  ballots  for  the  candidate  to  whom  they 
stand  pledged.  Although  a  rare  occurrence  during  the  first  165  years  of  our  history, 
the  "faithless  elector"  seems  to  have  become  a  common  practice  since  1956. 

Fourth,  if  no  candidate  receives  a  majority  of  the  electoral  vote,  the  election  of 
the  President  is  referred  to  the  House  of  Representatives  while  the  Senate  considers 
the  election  of  a  Vice-President.  The  procedure  in  the  House  is  even  more  undemo- 
cratic than  that  of  the  Electoral  College.  Each  state  is  entitled  to  one  vote,  regard- 
less of  its  size.  There  are  also  other  objections.  Each  state  delegation  has  full 
discretion  of  choice;  it  is  in  nowise  bound  by  the  vote  of  its  constituency.  If  a  state 
delegation  is  evenly  divided,  it  cannot  cast  its  vote.  Finally,  should  the  House  itself 
be  deadlocked,  the  Constitution  is  not  clear  as  to  how  such  a  deadlock  may  be 
resolved. 

PROPOSED  CHANGES 

In  view  of  these  criticisms,  it  is  understandable  that  pressure  to  alter  or  even 
abolish  the  electoral  vote  system  has  mounted.  Critics  of  the  system  offer  four 
general  routes  for  change,  with  variations  within  each  possible  route. 

The  most  radical  of  these  proposals,  in  the  sense  of  moving  farthest  from  the 
present  constitutional  scheme,  is  that  calling  for  the  direct  or  popular  election  of 
President  and  Vice-President.  (See  S.J.  Res.  28.)  The  other  three  proposals  (which 
over  the  past  10  years  have  often  been  contained  in  bills  pending  before  one  or  the 
other  House)  would  abolish  the  Electoral  College  but  would  retain  the  electoral  vote 
system,  with  the  same  number  of  electoral  votes  being  assigned  to  each  state  as  the 
states  now  have  electors.  One  of  these  proposals  would  divide  each  state's  electoral 
vote  proportionately  to  the  popular  votes  cast  in  the  state,  using  fractions;  the 
second  would  allocate  one  electoral  vote  to  each  Congressional  district,  with  two 
additional  electoral  votes  in  each  state  to  be  determined  at  large;  and  the  third, 
which  would  involve  the  smallest  change  in  the  present  system,  would  assign  all  the 
electoral  votes  of  the  state  to  the  candidate  receiving  the  most  popular  votes  in  that 
state.  Coupled  with  each  of  these  proposals  is  a  variety  of  methods  of  determining 


'  Realistically,  a  minority  candidate  would  only  be  elected  in  a  close  popular  election.  If  there 
is  real  concern,  despite  20()  years  of  experience,  about  the  possibility  of  a  candidate  with  only  25 
percent  of  the  j)opular  vote  becoming  president,  consideration  could  be  given  not  to  a  sweeping 
change  but  to  an  amendment  directly  dealing  with  that  problem. 
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whether  a  candidate  has  sufficient  electoral  (or  popular)  votes  to  be  declared  elected, 
as  well  as  a  variety  of  methods  of  conducting  a  second  elective  process  (sometimes 
called  the  "contingent  election")  if  no  candidate  is  elected  in  the  first  election.^ 

THE  POSITION  OF  THE  AMERICAN  JEWISH  CONGRESS 

The  American  Jewish  Congress  has  given  deep  and  repeated  consideration  since 
1967  to  the  proposals  to  revise  or  eliminate  the  Electoral  College.  In  1969  we 
submitted  testimony  before  this  same  Subcommittee  and  about  a  year  and  a  half 
ago  Senator  Bayh  was  our  honored  guest  at  a  Governing  Council  Meeting  of  the 
AJCongress  at  which  this  subject  was  discussed.  Our  conclusion  was  and  is  that  the 
manifest  evils  of  the  present  Electoral  College  system  should  be  corrected,  particu- 
larly the  opportunity  for  power-plays  by  "unfaithful"  electors  and  the  vagaries  of 
the  procedure  for  the  contingent  election  when  an  electoral  majority  fails.  Beyond 
this,  however,  we  advocate  caution.  We  oppose  further  change  lest  certain  positive 
byproducts  of  an  acknowledgedly  imperfect  arrangement  be  unwittingly  jettisoned. 

Specifically,  we  make  the  following  recommendations:  We  would  eliminate  the 
electors,  as  human  agents,  while  retaining  the  system  of  electoral  votes.  These  votes 
would  be  allocated  among  the  various  states  as  they  are  now  and  would  be  cast,  as 
they  now  are,  in  a  bloc  for  the  candidate  within  each  state  winning  a  plurality  of 
the  popular  vote.  A  candidate  winning  a  simple  plurality  of  the  electoral  vote,  if  it 
reached  as  much  as  40  percent  of  the  total,  would  become  President.  If  no  candidate 
received  40  percent  of  the  total,  a  contingent  election  would  be  held  in  the  house  of 
Representatives  (not  the  House  and  Senate  together,  as  is  sometimes  suggested).  In 
this  election,  each  Representative  would  cast  a  single  vote  for  one  of  the  two 
candidates  receiving  the  largest  number  of  electoral  votes.  The  candidate  receiving 
a  majority  of  the  vote  in  the  House  would  be  declared  President.  The  House  would 
then  conduct  a  similar  election  of  Vice-President  between  the  top  two  candidates  in 
the  Electoral  College  for  that  office. 

THE  ADVANTAGES  OF  THE  PRESENT  SYSTEM 

Although  the  system  of  electing  Presidents  that  has  been  in  effect  in  this  nation 
since  its  origin  undoubtedly  has  faults,  it  would  be  a  mistake  to  assume  that  it  has 
no  virtues.  Indeed,  its  virtues  are  proved  by  its  successful  operation  for  nearly  two 
centuries. 

To  begin  with  we  must  remember  that  our  system  of  democracy  is  tempered  by 
principles  of  federalism.  The  Founding  Fathers  adopted  the  Electoral  College  as  a 
compromise  plan — one  that  was  acceptable  to  those  on  both  sides  of  the  Federal- 
State  conflict,  the  Presidential-Congressional  conflict  and  the  big  state-small  state 
conflict.  Within  this  context  a  major  feature  of  the  Electoral  College  system  is  that 
it  acts  to  counterbalance  the  underrepresentation  of  the  large  states  in  the  Senate. 
In  addition,  the  Electoral  College  acts  to  accentuate  regional  factors,  making  possi- 
ble combinations  that  give  an  advantage  to  the  smaller  states.  The  late  Professor 
Alexander  M.  Bickel  of  the  Yale  School  of  Law  eloquently  made  these  points  in  his 
testimony  on  April  15,  1970  before  the  Committee  on  the  Judiciary.  I  commend  this 
testimony,  which  is  an  appendix  to  last  year's  hearings,  to  your  attention. 

Professor  Bickel  said  (at  p.  459): 

"*  *  *  the  genius  of  the  present  system  is  the  genius  of  a  popular  democracy 
organized  on  the  federal  principle.  The  founders  of  this  Republic  saw,  as  Walter 


'  Another  proposal  has  been  developed  by  a  Task  Force  of  the  Twentieth  (Dentury  Fund — a 
"National  Bonus"  system — which  would  retain  the  electoral  vote  system  (but  not  the  live 
electors).  Each  state  would  get  the  same  number  of  electoral  votes  it  now  has,  all  to  be  cast,  as 
they  now  are,  for  the  candidate  getting  the  most  votes  in  the  state.  However,  an  additional  102 
electoral  votes  would  be  cast  for  the  candidate  getting  the  most  votes  countrywide.  According  to 
the  Task  Force,  this  proposal  "virtually  eliminates  the  possibility  of  defeat  for  the  winner  of  the 
most  popular  votes,  which  was  the  priority  of  proponents  of  direct  election,  while  preserving 
those  aspects  of  the  existing  system  that  were  seen  by  its  defenders  as  bulwarks  of  the  two-party 
system  and  of  federalism." 

In  fact,  however,  this  arrangement  would  boil  down  to  another,  but  more  complicated,  kind  of 
direct  election.  Under  its  terms,  it  is  almost  certain  that  the  winner  would  always  be  the 
beneficiary  of  the  102-vote  bonus.  He  could  lose  only  in  a  situation  in  which,  although  he 
received  a  popular  plurality,  one  of  his  opponents  had  an  edge  of  more  than  102  electoral  votes 
among  those  cast  separately  by  the  states.  That  is  so  unlikely  as  to  be  safely  treated  as 
impossible.  The  Task  Force  Report  effectively  concedes  this  when  it  says  that  the  proposal 
"virtually  eliminates"  the  chance  of  a  loss  by  the  popular  vote  winner. 

Under  the  National  Bonus  system,  therefore,  the  whole  election  process  would  be  aimed  at  the 
"bonus."  Thus,  all  the  arguments  concerning  a  national  election — pro  and  con — are  equally 
valid  as  to  this  proposal.  Moreover,  since  only  the  national  vote  would  count,  there  would  be  no 
point  in  keeping  the  complication  of  the  state-by-state  vote.  If  a  win  by  the  leader  in  the  popular 
vote  is  "virtually"  assured,  why  have  anything  other  than  a  popular  vote? 
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Lippmann  has  written,  using  Edmund  Burke's  phrase,  that  the  constitution  of  a 
State  is  not  a  "problem  of  arithmetic."  The  founders  thought  of  the  people,  Mr. 
Lippman  continues,  "as  having  many  dimensions  in  space,  in  time,  in  weight,  in 
quality  *  *  *.  The  American  founders  sought  to  represent  this  many-sided  people 
and  they  thought  of  the  people's  will  as  an  equilibrium  of  its  many  elements  *  *  *. 
And  so  in  their  practical  arrangements  they  sought  to  make  the  government  as 
nearly  representative  as  possible  of  the  many  facets  of  the  popular  will,  of  the 
people  acting  as  citizens  of  local  communities,  acting  as  citizens  of  regions,  of  states, 
of  the  Nation,  acting  with  remembrance  of  the  past,  acting  as^  they  felt  at  the 
moment,  acting  as  they  would  feel  after  fuller  consideration  *  *  *." 

«*  «  «  -p^g  founders  sought  to  approximate  a  true  representation  of  the  people  by 
providing  many  different  ways  of  counting  heads."  (Walter  Lippmann,  "The  Good 
Society,"  pp.  253-54. 

As  Professor  Bickel  noted,  the  Electoral  College  aspect  of  the  overall  system  is  the 
aspect  malapportioned  in  favor  of  the  large  industrial  states  (at  p.  460.): 

"*  *  *  in  which  party  competition  is  vigorous,  and  which  generally  swing  by 
small  percentages  of  the  popular  vote.  Not  only  that,  but  the  system  is  in  effect 
malapportioned  in  favor  of  cohesive  interest,  ethnic  or  racial  groups  within  those 
large  States,  which  often  go  nearly  en  bloc  for  a  candidate,  and  can  swing  the  State 
and  its  entire  electoral  vote.*  *  *  This  insight,  at  any  rate,  has  long  governed  the 
strategy  of  presidential  campaigns  and  the  decisions  of  the  nominating  conventions, 
and  has  in  our  day  resulted  generally  in  an  orientation  of  the  Presidency  toward  an 
urban  constituency. 

"It  overstates  the  matter,  however,  to  maintain  that  the  Presidency  is  thus  given 
an  invariable  liberal,  or  even  urban,  politican  and  ideological  cast,  or  that  different 
strategies  are  impossible.  Other  groups  than  those  that  have  been  dominant  in  the 
past  generation  may  seize  the  balance  of  power  in  the  large  industrial  States,  use  it 
to  other  ends,  and  orient  the  Presidency  in  a  different  direction  than  that  to  which 
we  have  become  accustomed.  The  point  I  make  is  merely  that  the  electoral  college 
opens  up  for  cohesive  groups  in  large  industrial  States  a  possibility  of  influence  that 
they  would  not  otherwise  have.  It  holds  out  no  guarantee  that  the  influence  will 
always  be  effective.  Indeed,  combinations  remain  conceivable  which  would  make  the 
malapportionment  in  favor  of  smaller  States  very  real.  Circumstances  are  imagin- 
able in  which  small  shifts  of  popular  votes  in  a  group  of  small  States,  combined  with 
equally  small  shifts  in  at  least  one  large  State  could  swing  the  election.*  *  *  The 
possibility  of  such  a  decisive  role  falling  to  a  group  of  small  States  is  in  my 
judgment  remote.  But,  it  exists.  There  is,  moreover,  a  symbolic  value  in  play  for  the 
small  States,  since  the  electoral  college,  on  its  face,  confirms  the  federal  system  and 
the  equality,  if  only  partial,  of  all  States,  large  and  small. 

"The  seeming  paradox,  embodied  in  the  electoral  college,  of  a  system  which  offers 
the  possibility  of  disproportionate  influence  both  to  cohesive  groups  in  the  large 
States  and  to  the  small  States — this  paradox  should  not  seem  strange  in  this 
chamber,  for  it  is  embodied  also  in  the  Senate  itself.  The  at-large  popular  election  of 
Senators  means  that  in  the  big  industrial  States  cohesive  groups  can  have  dispro- 
portionate influence  in  the  election  of  Senators,  just  as  under  the  electoral  college 
system  they  can  have  disproportionate  influence  in  the  election  of  the  President. 
For  this  reason,  the  Senate  has  in  recent  years  had  a  more  urban  and  liberal 
orientation  than  the  House.  Yet  at  the  same  time,  of  course,  the  Senate  is  the  place 
of  disproportionate  influence  for  the  small  States,  being  malapportioned  in  their 
favor  in  far  greater  measure  than  the  electoral  college." 

The  House  of  Representatives  too  has  in  the  past  been  disproportionately  repre- 
sentative of  rural  areas  because  of  gross  malapportionment  in  both  state  legisla- 
tures and  Congressional  districts.  While  this  has  largely  been  corrected,  its  effects 
are  still  felt. 

Also,  in  both  houses  of  Congress  the  seniority  system  tends  to  give  leadership 
positions  to  those  who  represent  secure  or  one-party  states  rather  than  to  those 
representing  the  large  states  where  party  fortunes  are  subject  to  rapid  change. 

These  inequities,  say  the  constitutional  scholars  are  compensation  for  by  a  system 
of  electing  Presidents  which  favors  the  urban  voter.  The  Presidency,  which  must  be 
responsive  to  urban  and  ethnic  interests,  is  seen  as  a  counterweight  to  Congress.  In 
a  country  as  large  as  ours  and  as  diverse,  this  system  of  countervailing  powers  has 
served  us  well.  It  is  part  of  a  network  of  balances  and  accommodations  which 
insures  a  concern  for  all  groups  and  a  genuinely  representative  government. 

The  present  system  has  preserved  the  federal  character  of  our  government.  It 
recognizes  and  embodies  a  delicate  balance  between  the  powers  of  the  states  and  the 
powers  of  the  central  government.  This  feature  of  our  system  has  contributed  to  its 
stability. 
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Second,  the  stability  and  the  success  of  America's  system  of  government  is  in 
large  measure  due  to  our  two-party  system.  The  Electoral  College  mechanism  has 
tended  to  preserve  that  system.  Third  parties  are  discouraged  from  running  presi- 
dential condidates  since  they  are  not  likely  to  win  statewide  pluralities. 

In  a  two-party  system,  each  party  becomes  a  coalition  of  forces,  a  party  of 
consensus  and  accommodation,  rather  than  a  rigid,  doctrinaire  fragmentation. 
There  are  therfore  few  irreconcilable  losers  in  a  two-party  election  and  the  winner 
is  better  able  to  govern.  A  multiple  party  system  might  result  in  less  stability,  even 
in  a  parliamentary  system.  The  electoral  history  of  multi-party  countries  provides 
insight  on  this  subject.  Each  party  tends  to  offer  a  self-contained  ideology  to  the 
voters,  and  accommodation,  which  takes  place  after  the  elections,  is  more  difficult. 
We  believe  that  the  dangers  inherent  in  introducing  a  multi-party  system  in  this 
country  are  particularly  great  today  because  of  the  recent  sharp  increase  in  single 
issue  candidates  who  might  garner  large  popular  votes. 

Third,  in  a  close  popular  vote,  there  is  an  additional  advantage  to  the  Electoral 
College  system:  When  the  victory  is  seen  through  the  magnifying  glass  of  an 
electoral  vote,  a  squeak-through  is  transformed  into  a  vote  of  wider  acceptance  and 
the  winning  candidate  gains  an  enhanced  ability  to  govern. 

We  do  not  regard  the  remote  possibility  that  a  candidate  who  wins  the  popular 
vote  but  nevertheless  loses  in  the  Electoral  College  as  a  sufficient  reason  for  upset- 
ting a  system  that  has  so  many  other  sound  reasons  for  supporting  it.  As  the  New 
York  Times  put  it  in  a  1977  editorial,  "There  are  risks  in  abolishing  the  Electoral 
College  and  subverting  the  two-party  system.  The  risks  are  at  least  as  serious  as  the 
remote  contingency  that  the  popular  vote  loser  might  squeeze  out  an  Electoral 
College  victory."  This  has  happened  only  once,  in  the  election  of  1888,  when  Grover 
Cleveland  won  the  popular  vote  by  90,000  votes  only  to  lose  in  the  Electoral  College 
to  Benjamin  Harrison.  But  the  ordinary  statistical  error  in  a  national  vote  count 
would  be  greater  than  any  minute  discrepancy  between  the  majority  and  the 
minority  in  such  an  election.  So  we  can  never  be  certain  in  close  elections  who 
really  won. 

There  is  only  one  situation,  we  believe,  in  which  a  candidate  having  a  substantial 
lead  in  the  popular  vote  could  lose  the  electoral  vote.  That  would  occur  if  one 
candidate  won  by  a  landslide  in  one  region  while  losing  the  others  by  a  narrow 
margin.  The  electoral  vote  system,  as  it  has  developed  during  two  centuries,  would 
operate  to  deny  such  a  candidate  a  victory.  Its  effect,  therefore,  has  been  to  compel 
candidates  to  seek  support  not  from  one  region  or  one  race  or  one  economic  class  or 
one  ideology  but  from  all.  It  requires  what  John  Calhoun  called  "concurrent  major- 
ities" in  which  the  vital  interests  of  important  minority  segments  cannot  be  disre- 
garded. Our  political  system  is  based  on  a  wholesome  unwillingness  to  entrust  the 
fate  of  such  minority  segments  to  the  caprice  of  a  transitory  majority. 

To  illustrate,  in  1976,  President  Carter's  popular  margin  over  President  Ford  was 
only  1,605,905.  Yet  his  popular  majority  in  Georgia  was  487,000 — more  than  a 
quarter  of  his  total  margin.  The  bloated  vote  in  his  home  State  was  enough  to 
outweigh  Ford's  margin  of  victory  in  22  States  combined.  Conversely,  Ford's  largest 
popular  margin  was  in  his  own  home  State,  Michigan,  which  he  won  by  191,000 
votes,  this  plurality  exceeded  his  popular  margin  in  15  of  the  22  States  referred  to 
above. 

The  genius  of  our  political  system  is  that  it  recognizes  that  a  federal  government 
cannot  operate  like  a  New  England  town.  As  we  have  noted,  several  aspects  of  our 
Constitution  are  at  odds  with  the  concept  that  the  majority  must  always  have  its 
way.  It  should  also  be  remembered  that  our  political  system  includes  a  life-tenured 
Supreme  Court  which  has  the  power  to  invalidate  laws  that  contravene  constitution- 
al guarantees,  even  when  they  enjoy  overwhelming  popular  support. 

In  sum,  if  our  federal  system  is  to  be  changed  in  a  manner  which  wipes  out 
advantages  held  by  some  groups  or  some  states,  all  of  its  aspects  should  be  reconsid- 
ered. None  should  be  regarded  as  sacred. 

DIRECT  POPULAR  ELECTION 

The  proposal  that  the  electoral  vote  concept  be  eliminated  entirely  in  favor  of 
direct  popular  vote  has  received  wide  support.  We  believe  its  supporters  have 
overlooked  many  of  the  problems  it  poses.  Not  the  least  of  these  is  the  possible 
destruction  of  our  two-party  system. 

In  a  system  of  direct  election,  narrowly  based  parties  would  be  encouraged  to 
enter  presidential  candidates  in  the  hopes  of  gathering  enough  strength  to  prevent  a 
majority  or  plurality  choice,  thereby  giving  them  a  bargaining  position  in  any  run- 
off procedure.  And  as  the  vote  was  fractioned  by  the  proliferation  of  parties,  it 
seems  certain  that  the  eventual  winner  would  represent  a  smaller  share  of  the 
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popular  vote.  The  popular  vote  system  thus  offers  the  irony  that  a  system  meant  to 
assure  an  elected  candidate  most  reflective  of  the  popular  will  could  result  in  a 
candidate  elected  by  a  smaller  proportion  of  the  popular  vote. 

Under  a  direct  election  scheme,  furthermore,  when  a  candidate  failed  to  achieve  a 
stipulated  percentage  of  the  vote,  which  would  be  more  likely  with  additional 
minority  parties  in  the  field,  a  run-off  election  would  be  necessary.  Apart  from  the 
delay  in  achieving  a  final  result,  a  run-off  has  the  dangerous  effect  of  giving  an 
exaggerated  influence  to  minor  candidacies. 

The  impact  of  adoption  of  the  popular  election  system  on  the  present  balance  of 
Federal-state  power  should  be  fully  understood.  Too  often,  it  is  assumed  that  we 
would  simply  eliminate  the  Electoral  College  and  count  the  popular  votes  as  they 
are  now  cast.  There  are  many  reasons  why  such  a  count  would  be  unacceptable.  At 
the  least,  the  Federal  Government  would  have  to  lay  down  uniform  standards  as  to 
who  could  vote  and  what  candidates  and  parties  would  be  on  the  ballot. 

Without  such  Federal  regulation,  individual  states  would  be  encouraged  to  com- 
pete in  lowering  the  voting  age  in  order  to  enlarge  their  proportion  of  the  total  vote. 
Sec.  2  of  S.  J.  Res.  28,  by  reiterating  that  "electors  of  President  and  Vice-President 
in  each  State  shall  have  the  qualifications  requisite  for  electors  of  the  most  numer- 
ous branch  of  the  State  Legislature,"  seems  to  be  encouraging  such  competition.  On 
the  other  hand,  in  an  election  in  which  every  vote  had  equal  importance,  the  nation 
could  not  tolerate  any  restrictions  on  voting  that  a  single  state  might  propose. 
Moreover,  it  would  cease  to  make  any  sense  for  persons  to  be  deprived  of  their  right 
to  vote  in  a  national  election  merely  because  they  moved  from  one  state  to  another. 
S.  J.  Res.  28  by  merely  providing  that  Congress  may  establish  residency  qualifica- 
tions recognizes  this  problem  but  fails  to  solve  it. 

With  respect  to  the  ballot,  it  would  obviously  be  illogical,  in  a  single  unitary 
election,  to  permit  any  state  to  exclude  from  the  ballot  parties  or  candidates  who 
appear  in  other  parts  of  the  country.  This  aspect  of  the  electoral  process  would  also 
have  to  be  taken  over  by  the  Federal  Government. 

More  than  merely  candidates  and  voters  are  involved.  It  is  doubtful  that  the 
country  could  long  permit  state  control  over  the  actual  balloting  process  when  every 
vote  counted  in  a  single  national  election.  Under  our  present  system,  occasional 
fraud  or  other  irregularities  in  the  vote  usually  do  not  affect  the  result,  even  in  a 
close  election.  In  a  popular  election  they  would  be  intolerable.  The  Federal  Govern- 
ment would  have  to  supervise  and,  ultimately,  conduct  the  voting  process.  It  would 
soon  be  seen  that  a  uniform,  Federally-managed  system  of  counting  and  reporting 
election  results  was  required. 

We  are  not  saying  that  such  changes  would  be  wholly  undesirable.  We  are  saying 
that  they  would  do  violence  to  the  Federal  system  as  we  know  it. 

In  addition,  when  the  popular  vote  in  the  presidential  campaign  is  close,  a 
recount  might  well  be  demanded  by  the  losing  candidate.  This  recount  would  not  be 
restricted  to  one  or  two  states,  as  at  present.  It  would  have  to  be  nationwide.  In 
three  of  the  last  five  presidential  elections,  the  count  was  sufficiently  close  that,  had 
we  been  under  a  direct  election  system,  a  recount  call  would  not  have  been  unrea- 
sonable (Kennedy  v.  Nixon — 1960;  Nixon  v.  Humphrey — 1968;  Carter  v.  Ford — 1976). 
Contests  on  ballots  in  all  of  the  50  States  would  have  to  be  resolved.  In  these 
circumstances,  a  claim  of  a  "stolen"  election,  even  if  ultimately  rejected,  would  be 
at  least  as  traumatic  to  this  country  as  the  election  of  a  "minority"  president.  With 
a  popular  vote  of  80  million,  a  plurality  of  50,000  or  100,000  will  certainly  not 
necessarily  convince  the  American  public  as  to  who  has  been  elected.  As  noted 
earlier,  the  Electoral  College  has  the  effect  of  magnifying  the  victory  for  the  winner, 
adding  stability  and  reducing  suspicion. 

Finally,  in  this  regard,  Theodore  H.  White,  author  of  The  Making  of  the  President 
series,  has  pointed  out  that, 

"*  *  *  if  States  are  abolished  as  voting  units,  TV  becomes  absolutely  dominant. 
Instead  of  courting  regional  party  leaders  by  compromise,  candidates  will  rely  on 
media  masters.  Issues  will  be  shaped  in  national  TV  studios,  and  the  heaviest  swat 
will  go  to  the  candidate  who  raises  the  most  money  to  buy  the  best  time  and  most 
'creative'  TV  talent." 

THE  PROPORTIONAL  AND  DISTRICT  PLANS 

The  other  two  proposed  methods  of  electing  the  President  may  be  treated  togeth- 
er. Under  both,  each  state  would  have  the  same  number  of  electoral  votes  as  it  now 
has  electors.  Under  the  proportional  plan,  the  electoral  vote  of  each  state  would  be 
divided  in  proportion  to  the  popular  votes  caste  in  that  state.  Under  the  district 
plan,  one  electoral  vote  would  be  decided  by  the  vote  in  each  Congressional  district 
in  the  state  and  two  would  be  decided  by  the  vote  of  the  entire  state. 
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We  submit  that  these  two  proposals  have  nothing  in  their  favor  except  narrow 
sectional  interest.  They  would  retain  all  of  the  bias  of  the  present  system  in  favor  of 
the  small  states  while  doing  away  with  whatever  advantage  the  large  states  now 
have.  The  advantage  held  by  the  small  states  in  the  Senate  would  be  retained.  So 
would  their  disproportionate  electoral  vote. 

In  practice,  either  of  these  systems  would  virtually  destroy  the  significance  of  the 
large  states  in  the  presidential  selection  process.  In  any  close  election,  no  candidate 
could  hope  to  obtain  an  edge  of  more  than  three  or  four  electoral  votes  in  any  one 
state,  no  matter  how  large.  The  same  advantage  could  be  obtained  with  much  less 
expenditure  of  energy— and  of  political  capital— on  one  or  two  small  states.  Hence, 
in  picking  candidates  and  in  shaping  issues,  the  parties  would  tend  to  concentrate 
on  the  states  with  small  population  and  light  voting,  and  particularly  those  which 
they  dominate. 

Destruction  of  the  influence  of  the  urban  voter  and  of  minority  groups  has  been 
stated  quite  frankly  as  the  justification  of  these  proposals.  When  similar  measures 
were  being  considered  in  Congress  in  1950,  Senator  Johnson  (D.,  S.C.)  complained: 

"We,  in  the  South,  highly  resent  the  fact  that  both  parties  will  spend  a  hundred 
times  as  much  money  to  get  the  Negro  vote  in  Harlem  *  *  *  as  the  vote  of  a  white 
man  from  South  Carolina." 

Similarly,  representative  Gossett,  after  noting  that  both  parties  attached  undue 
importance  to  the  votes  of  Negroes  and  organized  labor,  said: 

"Now,  with  all  due  deference  to  our  many  fine  Jewish  citizens,  they  constitute  a 
third  group,  to  whom  a  specific  overt  appeal  was  made  in  the  platforms  of  both 
major  parties.  There  are  2,500,000  Jews  in  the  city  of  New  York  alone.  When  they 
vote  even  substantially  en  bloc,  it  means  the  balance  of  power  in  our  largest  State." 

As  noted  above,  one  of  the  objections  to  the  present  system  is  that  a  candidate 
may  be  elected  even  though  he  did  not  obtain  a  majority,  or  even  a  plurality,  of  the 
popular  vote.  It  cannot  be  suggested  that  either  or  these  plans  would  reduce  that 
possibility.  On  the  contrary,  if  the  proportional  plan  had  been  in  effect  in  1960, 
when  John  F.  Kennedy  obtained  a  narrow  popular  plurality  as  well  as  an  electoral 
majority,  he  would  have  received  only  262.671  electoral  votes  to  263.632  for  Richard 
M.  Nixon.  In  1968,  Mr  Nixon  would  have  received  231.534  votes  to  225.362  from 
Hubert  H.  Humphrey  and  79.445  for  George  Wallace.  Unless  a  40%  rule  were  in 
effect,  this  would  have  required  a  second  election. 

Both  these  systems,  we  submit,  would  also  tend  to  undermine  the  two-party 
systems.  Third  parties  would  be  encouraged  to  enter  presidential  elections  because 
of  their  greater  likelihood  of  bringing  about  an  election  deadlock. 

THE  CONTINGENT  ELECTION 

For  the  reasons  stated  above,  we  support  retention  of  the  unit  rule  in  the  allot- 
ment of  electoral  votes,  while  doing  away  with  the  Electoral  College  as  a  useless  and 
dangerous  anachronism.  We  believe,  further  that  the  present  constitutional  provi- 
sions dealing  with  the  contingent  election  are  cumbersome  and  undemocratic  and 
urgently  in  need  of  change. 

As  noted  above,  we  would  not  require  a  majority  in  the  electoral  vote  but  would 
provide  that  a  candidate  receiving  a  plurality  of  the  electoral  votes  would  be  elected 
if  his  plurality  constituted  at  least  40  percent  of  the  total.  Pluralities  are  generally 
considered  sufficient  in  elections  in  this  country  for  other  offices.  There  is  no  need 
for  a  special  majority  rule  in  the  case  of  presidential  elections.  Acceptance  of  a  40 
percent  rule  would  tend  to  preserve  the  two-party  system  since  it  would  reduce  the 
likelihood  that  a  third  party  could  deadlock  an  election.  On  the  other  hand,  any 
third  party  large  enough  to  obtain  20  percent  or  more  of  the  electorial  vote,  thereby 
denying  any  candidate  a  40  percent  plurality,  should  be  considered  as  a  legitimate 
factor  in  the  electoral  process. 

If  a  contingent  election  becomes  necessary  because  no  candidate  wins  40  percent 
of  the  electoral  vote,  we  believe  it  should  take  place  in  the  House  of  Representa- 
tives. We  oppose  a  second  popular  election  because  of  the  tremendous  strain  that 
puts  on  the  electoral  process.  We  believe  the  vote  should  be  in  the  House  of 
Representatives  because  it  is  the  most  representative  body.  We  see  no  reason  to  give 
further  advantage  to  the  small  states  by  including  the  members  of  the  Senate  in 
this  vote.  Furthermore,  the  members  of  the  House  will  just  have  been  elected  while 
that  would  be  true  of  only  one-third  of  the  members  of  the  Senate. 

We  believe  the  contingent  election  should  be  among  the  top  two  candidates,  to 
eliminate  any  possibility  of  deadlock.  Finally,  we  believe  the  election  of  the  Vice- 
President  should  also  take  place  in  the  House  of  Representatives  to  guard  against 
the  possibility  of  a  divided  government  and  because  it  is  the  more  representative 
body. 
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CONCLUSION 

We  submit  that  the  proposals  that  we  support  have  the  merit  of  simplicity.  They 
would  eliminate  the  potential  dangers  of  our  present  system  without  abandonmg 
features  that  have  proved  their  worth  over  the  years.  Such  innovations  as  a  direct 
election  would  have  unpredictable  and  possibly  baneful  results.  We  believe  it  is  the 
wise  course  to  make  only  necessary  alterations  in  a  system  which  has  served  us  well 
historically. 

[Letter  from  the  National  Council  of  Jewish  Women  subsequent- 
ly submitted  for  the  record  follows:] 

National  Council  of  Jewish  Women, 

New  York,  N.  Y.,  April  9,  1979. 

Senator  Birch  Bayh, 

Russell  Senate  Office  Building, 

Washington,  D.C. 

Dear  Senator  Bayh:  National  Council  of  Jewish  Women  understands  that  on 
April  3,  1979,  Howard  Squadron  of  the  American  Jewish  Congress  testified  before 
the  Senate  Judiciary  Committee  in  opposition  to  electoral  college  reform.  In  that 
testimony  he  quoted  the  National  Jewish  Community  Relations  Advisory  Council 
program  plan  in  addition  to  expressing  his  own  organization's  position.  He  then 
listed  the  national  member  organizations  of  NJCRAC  without  indicating  any  organi- 
zations not  in  agreement. 

National  Council  of  Jewish  Women  wants  to  correct  the  record  by  making  it  clear 

the  NCJW  has  no  position  on  the  electoral  college  question  as  voted  upon  at  our 

national  convention  in  March,  1979. 

Best  regards,  ^  ^ 

Micky  S.  Salkind, 

Washington  Representative. 

Senator  Bayh.  Mr.  Will,  why  don't  you  proceed. 

TESTIMONY  OF  GEORGE  WILL,  COLUMNIST,  THE  WASHINGTON 

POST,  WASHINGTON,  D.C. 

Mr.  Will.  Thank  you,  Mr.  Chairman,  and  I  want  to  thank  the 
people  who  allowed  me  to  jump  the  queue  here. 

Mr.  Chairman,  a  columnist  can  be  counted  upon  to  have  at  most 
two  skills— he  knows  how  to  be  brief  and  how  to  change  the  subject 
a  lot,  and  I  promise  to  do  both. 

I  hasten  to  say,  Mr.  Chairman,  it  was  against  my  better  judg- 
ment that  I  agreed  to  come  here  to  testify.  I  do  a  good  many  things 
against  my  better  judgment.  But  I  should  perhaps  explain  at  the 
outset  that  I  am  vaguely  uneasy  about  journalists  becoming  direct 
advocates  in  the  policy  process.  However,  my  reluctance  was 
broken  down  by  two  things:  First,  by  my  vestigal  sense  of  fair  play, 
that  it  seems  only  right  to  give  Senators  a  chance  to  torment  their 
journalistic  tormentors.  I  have  taken  my  fair  share  of  "swings"  at 
the  senior  Senator  from  Indiana,  and  he  deserves  a  chance  to  swing 
back. 

Second,  the  committee  staff  is  composed  of  some  very  shrewd 
people  who  know  journalists  only  too  well.  They  plied  me  with 
flattery,  with  the  thought  that  someone  might  note  what  I  was 
going  to  say.  I  found  this  thought  irresistable  and,  as  we  all  know, 
the  irresistable  is  what  we  call  that  which  we  have  no  intention  of 
resisting. 

Besides,  it  was  my  privilege  to  work  on  the  Senate  staff  for  3 
years,  and  I  have  too  much  respect  for  the  Senate,  and  especially 
for  the  great  and  stately  jurisdiction  of  this  committee,  to  decline  a 
request  to  be  of  even  small  assistance  to  its  work. 
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That  said,  I  must  also  say  that  I  have  nothing  very  much  to  add 
to  what  I  said  in  a  column  I  addressed  to  this  fascinating  subject. 
Columnists— or  at  least  this  columnist— think  in  column-length 
chunks.  My  column,  written  for  Newsweek,  on  the  matter  of  direct 
election  of  Presidents,  just  about  exhausts  my  knowledge  and  argu- 
ments on  the  subject. 

And  in  writing  that  column,  I  want  to  hasten  to  add,  I  was  very 
much  the  student  of  teachers  this  committee  has  been  wise  to  hear 
from  in  some  cases — people  such  as  Walter  Berns,  Irving  Kristol, 
Paul  Weaver,  Alexander  Bickel,  and  Michael  Uhlman. 

That  said,  let  me  offer  a  precis  of  my  argument  in  that  article 
and  add  perhaps  a  few  additional  thoughts.  Perhaps  the  place  to 
begin  is  with  the  deathless  words  of  Bert  Lance,  who  said,  "If  it 
ain't  broke,  don't  fix  it."  The  electoral  college  does  not  function  as 
the  Founding  Fathers  originally  thought  it  would,  but,  of  course, 
neither  does  the  Senate.  It  would  be  a  melancholy  development  if 
we  were  to  do  away  with  either  for  so  flimsy  a  reason. 

The  fact  is  that  the  electoral  college  works  well — and  I  shall  at 
this  point  not  insist  on  any  parallel  with  the  Senate.  The  electoral 
college  is,  in  fact,  the  world's  most  tested  and  vindicated  mecha- 
nism for  chosing  a  Chief  Executive.  That  is  a  large  claim,  but  I 
think  a  true  one. 

When  the  Constitution  was  adopted,  the  Nation  contained  just  3 
million  free  souls,  80  percent  of  them  living  within  20  miles  of 
tidewater.  Today  we  are  more  than  a  continental  nation,  and  the 
Constitution,  including  the  Presidential  election  mechanism,  still 
fits.  That  fact  should  fill  us  with  awe  for  it,  not  with  the  desire  to 
tinker  with  it. 

The  problem  of  the  faithless  elector  is  trifling  and  can  be  easily 
remedied  by  eliminating  the  office  of  elector.  That  office  is  a  bit 
like  wisdom  teeth;  they  may  have  had  a  role  once,  but  are  no 
longer  worth  the  trouble. 

Historians  differ,  it  seems  to  me,  about  the  basic  facts  of  the 
elections  of  1824,  1876,  and  1888.  But  no  one  can  seriously  argue 
that  whatever  happened  then  has  a  clear  and  pressing  relevance  to 
today's  political  world. 

Opponents  of  the  electoral  college  are  confronted  with  the  incon- 
venient fact  that  alleged  hazardousness  rests  on  imagined  hazards. 
The  problems,  that  is,  are  hypothetical.  That  explains  where  there 
is  a  curious  and  tell-tale  attempt  to  make  up  with  rhetorical  excess 
what  the  facts  lack  in  the  ability  to  strike  fear  in  the  hearts  of 
prudent  people. 

I  will  leave  to  others — I  wish  to  emphasize  this,  having  heard  thev 
previous  testimony — I  will  leave  to  others  the  argument  about 
which  kinds  of  electoral  outcomes  are  encouraged  by  which  meth- 
ods of  electing  Presidents.  I  do  not  know  the  answers  and  do  not 
much  care  what  they  are.  I  am  willing  to  accept  as  fair  the  out- 
come of  a  system  that  I  think  is  fair,  and  I  think  the  existing 
system  is  fair. 

I  must  say  I  find  it  extremely  distasteful,  this  spectacle  of  people 
on  both  sides  of  the  issue  trying  to  calculate  which  minority  groups 
can  jockey  for  electoral  advantage  by  altering  the  constitutional 
rules.  It  is  perhaps  to  be  expected  that  football  and  basketball 
coaches  should  change  their  opinion  of  this  or  that  rule  as  the 
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skills  and  advantages  of  their  players  change,  but  here  we  are  not 
talking  about  a  game;  rather,  we  are  talking  about  the  fundamen- 
tal, organic  law  of  this  Republic,  and  it  should  not  be  bartered 
among  competing  factions  according  to  their  transient  calculations 
of  advantages. 

I  will  say  only  that  the  permanent  problems  of  this  Nation  are 
race  and  regionalism,  and  that  the  electoral  vote  system  serves,  I 
believe,  to  ameliorate  both  problems. 

Senator  Bayh  has  said  the  existing  system  is,  and  I  quote,  "by 
simple  definition,  undemocratic."  To  that  I  would  answer,  respect- 
fully, with  Einstein's  words:  "Everything  should  be  as  simple  as 
possible,  but  not  more  so." 

I  think  it  is  making  democracy  too  simple  to  say  that  any  system 
that  could  produce  a  President  who  received  much  less  than  a 
majority  of  the  popular  vote  is  undemocratic.  Actually — and  here  I 
will  read  something  from  the  column  I  referred  to  earlier — "Actu- 
ally, an  electoral-vote  victory  by  a  candidate  who  loses  the  popular 
vote  by  a  substantial  margin  is  improbable  and  has  never  hap- 
pened. And  only  extremely  dogmatic  majoritarians  think  democra- 
cy would  be  'subverted' — to  use  Senator  Bayh's  words — if  the  elec- 
toral college  gave  the  Presidency  to  a  candidate  who  lost  the  popu- 
lar vote  by  a  wafer-thin  margin.  It  is  odd  to  say  that  the  'Nation's 
will'  could  be  'frustrated'  in  a  standoff. 

"Bayh  is  fond  of  the  somewhat  feverish  thought  that  under  the 
electoral  college  a  candidate  'could'  win  with  just  25  percent  of  the 
vote  by  narrowly  winning  in  the  11  largest  States,  even  if  he  did 
not  get  a  single  vote  in  any  other  State. 

"But  under  direct  election,  a  candidate  'could'  sweep  Alaska's 
231,000  eligible  voters,  lose  49  States  by  an  average  of  4,700  votes, 
and  win.  This  'possibility'  is  about  as  probable  as  the  one  that 
Senator  Bayh  is  fond  of  imagining. 

"Senator  Bayh  is  not  apt  to  produce — "  and  the  Senate  " — is  not 
apt  to  produce — and  the  legislatures  of  the  country  " — are  not  apt 
to  produce  what  Madison  was  too  sober  to  attempt,  a  constitutional 
arrangement  under  which  no  unwanted  outcome  is  even  theoreti- 
cally possible.  Serious  people  consider  probabilities,  not  possibili- 
ties. And  direct  election  would  make  probable  a  grave — a  number 
of  grave  difficulties." 

I  believe  that  Irvin  Kristol  and  Paul  Weaver  expressed  the  point 
well  when  they  said: 

In  recent  decades,  the  democratic  idea  has  been  vulgarized  and  trivialized.  From 
being  a  complex  idea,  implying  a  complex  mode  of  Government,  appropriate  to  a 
large  and  complex  society,  the  idea  of  democracy  has  been  debased  into  a  simple- 
minded  arithmetical  majoritarianism — Government  by  adding  machine. 

If  I  might  just  add  now,  parenthetically,  some  thoughts  I  had  in 
listening  to  the  preceding  testimony.  I  think  there  is  a  tendency  in 
society  today  to  pursue  zero  risk,  in  the  workplace,  in  the  produc- 
tion and  distribution  of  food,  with  regard  to  particular  diseases 
such  as  cancer.  We  see  it  today,  of  course,  posed  with  dramatic 
urgency  in  the  production  of  energy. 

It  seems  to  me  we  are  going  to  come,  sooner  or  later,  to  the 
understanding  that  there  is  no  such  thing  as  risk-free  work,  food, 
existence,  and  certainly  no  risk-free  power  production.  And  also,  I 
would  suggest  there  is  no  risk-free  constitutionalism. 
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With  that,  I  shall  subside.  I  will  make  my  other  points  in  re- 
sponse to  you.  Thank  you  for  inviting  me. 

Senator  Bayh.  It  wouldn't  offend  you  if  we  asked  that  your 
entire  column  that  you  referred  to  be  placed  in  the  record? 

Mr.  Will.  I  thought  I  would  save  you  the  time  by  not  going  over 

it. 

Senator  Bayh.  I  think  that  will  make  it  possible  for  others  who 
have  not  had  the  opportunity,  as  I  have,  to  read  it  in  total. 

I  am  not  really  surprised  to  find  there  are  several  aspects  of  your 
testimony  that  I  concur  in.  I  share  your  disgust  or  disdain  or 
concern  over  this  game  of  trying  to  figure  out  who  had  more 
advantage  under  what  circumstances.  It  seems  to  me  that  that  is 
foolish.  It  can  be  accurately  portrayed  that  under  certain  circum- 
stances a  vote  of  a  black  or  a  Jew  or  a  lefthanded,  blue-eyed,  sandy- 
haired  Irishman  in  New  York,  can  swing  41  electoral  votes  and, 
thus,  that  vote  is  more  equal  than  somebody  who  happens,  in  the 
same  situation,  to  swing  3. 

The  reality  of  the  situation  is,  depending  upon  the  circum- 
stances, that  voters  who  happen  to  reside  in  certain  States  do  have 
a  greater  impact  on  the  outcome.  I  frankly  find  it  rather  distasteful 
to  sit  here,  where  my  effort  has  been  not  to  suggest  one  group  has 
or  doesn't  have  an  advantage,  but  to  show  that  the  advantage  that 
some  people  think  they  have  is  not  really  a  real  advantage,  that  we 
ought  to  get  down  to  some  of  the  basics. 

I  do  have  a  two-  or  three-point  basic  criteria  that  I  think  is 
important,  that  you  do  not  agree  with,  but  that's  what  makes  the 
world  go  round.  I  do  share  your  concern  for  this  business. 

I  also  share  what  I  sense  is  your  concern — I  assume  it's  across 
the  board — of  not  only  the  horror  stories  that  I  paint,  but  as  I 
mentioned,  of  what  appears  to  be  a  trading  battle  or  bout,  in  trying 
to  out-horror  story  the  other  side. 

I  have  never  suggested — and  perhaps  this  is  a  weakness — but  I 
have  never  suggested  that  the  direct  popular  vote  is  going  to  clean 
up  the  ghettos,  increase  the  standard  of  living,  or  is  really  going  to 
guarantee  that  voters  make  the  right  choice.  Somebody  said,  the 
other  day,  "Well,  can  you  guarantee — "  I  guess  it  was  Dr.  Berns 
suggesting  that  the  most  important  criteria  is  to  see  that  we  have  a 
system  that  can  guarantee  you  get  the  best  President. 

I  don't  believe  there  is  such  a  system.  The  Presidents  we  get  are 
going  to  be  subject  to  the  weaknesses  and  the  strengths  of  the 
constituency  that  choses  them,  under  any  circumstances. 

I  am  of  the  opinion  that  I  am  more  concerned  about  possible 
shortcomings  than  you.  I  guess  it  gets  down  to  that.  I  will  suggest 
that  if  you  look  at  the  constitutional  debates  and  the  Federalist 
Papers  and  the  ratification  debates  you  will  find  that  Madison, 
quite  to  the  contrary  of  being  an  enthusiastic  supporter  of  the 
electoral  college  system,  was  a  strong  supporter  of  direct  popular 
vote.  He  just  didn't  have  the  votes  at  the  time.  The  same  with 
Hamilton  and  some  of  the  others. 

But  today  we  have  the  system,  and  the  "ain't  broke,  don't  fix" 
reads  well  and  makes  sense  if  you  don't  believe  in  putting  grease 
on  a  squeaky  wheel. 

Let  me  comment  very  quickly,  because  I  don't  want  to  prolong 
this — I  have  studied  how  you  feel  and  I  respect  your  position,  and  I 
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assume  you  have  similar  respect  for  my  opinion  or  view.  I  couldn't 
guarantee  that  a  President  who  has  the  most  popular  vote  is  going 
to  be  a  better  President  than  somebody  who  ends  up  elected  by  the 
House  of  Representatives.  It's  an  almost  impossible  task,  and 
having  thought  about  that  at  one  time,  I  have  nothing  but  sympa- 
thy for  those  who  have  been  successful.  But  it's  an  impossible  task, 
and  I  think  one  thing  that  helps  make  it  more  possible  is  to  see 
that  the  person  is  at  least  the  choice  of  more  people  than  somebody 
he  was  running  against. 

Also,  I  must  say  that  as  strong  and  as  articulate  as  Mr.  Jordan 
is,  I  think  there  would  have  been  an  even  greater  disenchantment 
if  90  percent  of  the  black  vote,  after  voting  for  Jimmy  Carter, 
found  that  even  with  his  almost  2  million  vote  plurality,  because  of 
the  nuances  of  the  system  a  candidate  for  whom  fewer  people  voted 
ended  up  in  the  White  House.  It's  the  kind  of  tailoring  to  correct 
this  situation  that  I  think  would  help  make  the  system  function 
better. 

I  admit  the  grave  concern  about  the  possibility  of  a  George 
Wallace,  Gene  McCarthy,  where  splinter  parties  almost  affected 
the  malfunctioning  of  the  system. 

I  wonder  if  the  possibility  of  that  happening  is  not  sufficient  so 
that  maybe  we  ought  to  take  out  a  little  insurance  policy. 

Having  said  that,  I  assume  you  just  don't  concur.  You  have 
stated  it  very  well,  and 

Mr.  Will.  If  I  could  just  respond  to  that,  I  share  completely  your 
anxiety.  It  would  be  a  terrible  thing  for  the  Wallaces  to  have 
substantial,  continuing  leverage  over  the  American  Presidential 
selection  process. 

But  my  reading  of  the  recent  1964,  1968  electoral  history  in  the 
United  States  is  that  it  was  the  electoral  college  that  revealed  the 
fundamental  truth,  which  was  that  Governor  Wallace  was  a  region- 
al candidate.  It  guaranteed  that  he  would  be  confined  in  the  deci- 
sive voting — that  is,  in  the  electoral  college  voting — to  the  South. 
Therefore,  it  made  clear  in  late  October,  to  those  in  the  North  and 
elsewhere  who  might  have  been  tempted  to  vote  for  him,  that  he 
was,  in  essence,  a  frivolous  vote.  That  caused  the  withering  away  of 
his  support  in  the  final  days  of  the  campaign. 

I  was  somewhat  startled,  Senator  Bayh,  that  in  your  dialog  with 
the  previous  witness,  you  said  that  Gene  McCarthy's  potential  role 
in  1976  was  a  reason  for  doing  away  with  the  electoral  college.  I 
should  think  that  doing  away  with  the  electoral  college,  and  par- 
ticularly in  favor  of  direct  election  with  a  runoff  provision,  would 
be  an  incitement  to  small  splinter  parties  and  punitive  candidates, 
like  McCarthy,  to  get  into  the  race  simply  to  drive  the  serious 
candidates  below  the  40  percent  threshhold,  or  whatever  it  is  you 
would  decide  upon. 

You  used  in  your  statement  just  now  the  idea  of  the  squeaking 
wheel,  which  suggests — I  have  to  say  I  think  wrongly — that  there 
is  a  clamor  in  the  country  about  the  electoral  college.  I  haven't 
done  any  scientific  research  on  this,  but  I  would  wager  a  lunch. 
Senator,  that  fear  of  the  electoral  college  ranks  right  below  fear  of 
college  presidents  on  the  list  of  American  anxieties.  I  just  don't 
think  there's  a  substantial  worry  about  this  in  the  country. 
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I  do  know,  of  course,  that  when  you  ask  people  "Do  you  think 
the  people  ought  to  elect  the  President",  that  you  get  an  over- 
whelming answer.  If  you  try  hard  enough,  and  are  an  ingenious 
enough  poll  taker,  you  can  convince  people  that  the  people  are  not 
electing  the  President  through  the  electoral  college  system.  But  I 
think  on  pure  reflection,  the  American  people  do  not  feel  they  are 
excluded  from  the  system. 

It  seems  to  me  it's  hard  to  find,  either  from  recent  elections  or 
contemporary  opinion,  anxieties  about  this  on  the  part  of  the 
American  people.  Indeed,  they  seem  to  me  to  accept  as  quite  natu- 
ral the  existence  in  our  system  of  what  perhaps  you  find  to  be 
anomalies  in  the  democratic  system;  that  is,  the  repeated  use— and 
it's  one  of  the  pioneering  inventions  of  our  Founding  Fathers— the 
repeated  use  of  special  majorities,  that  is,  occasions  when  51  per- 
cent isn't  enough.  It  takes  a  special  majority  to  pass  treaties,  to 
amend  the  Constitution,  for  impeachments  and,  indeed,  still- 
though  I  must  say,  regretfully,  not  as  much  as  previously— there 
were  special  majorities  enshrined  in  the  rules  of  the  Senate.  I  don't 
think  the  American  people  are  such  simple-minded  majoritarians 
that  they  find  this  offensive  in  any  way. 

Senator  Hatch.  Mr.  Chairman,  if  I  could  just  reinforce  what  Mr. 
Will  has  just  said,  I  recall  that  shortly  before  the  election  Wallace 
had  about  a  20-percent  average  polling  support  in  the  country,  and 
wound  up  with  only  about  13  percent  of  the  vote.  So  it  did  erode  as 
people  realized  that  they  were  throwing  away  their  votes. 

Mr.  Will.  There  is  one  point.  During  the  1968  campaign,  I  be- 
lieve Humphrey  was  close  to  being,  if  he  was  not  actually,  running 
third.  But  Humphrey,  from  the  start  was  clearly  competitive  in 
every  region  in  the  electoral  vote  competition. 

Senator  Hatch.  That's  right,  and  Wallace  was  not. 

Senator  Bayh.  That's  why  we  haven't  had  splintering  parties, 
where  we  have  had  direct  popular  vote.  Mr.  Feerick  will  be  able  to 
testify  on  his  own  behalf — but  he  was  very  much  involved  in  the 
study  that  led  to  the  bar  association's  endorsement  of  direct  elec- 
tion, and  that  was  an  issue  which  was  not  taken  lightly.  One  of  the 
things  the  committee  looked  into  was  what  really  constituted  the 
reason  for  the  two-party  system,  and  it  was  almost  universally 
concurred  by  prestigious  political  scientists  that  there  were  other 
elements  of  much  greater  importance  for  the  two-party  system 
than  the  electoral  college. 

In  States  where  you  have  a  direct  popular  vote,  where  it's  possi- 
ble for  a  splinter  candidate  to  get  in,  he  doesn't  get  in  because  he 
knows  he's  going  to  lose  and  the  other  side  is  going  to  win. 

Mr.  Will.  Senator,  I  think  there  is  a  counterexample. 

In  most  States  you  have  in  every  congressional  district,  what  you 
have,  essentially,  under  the  electoral  college  system.  You  have 
winner  take  all,  which,  it  seems  to  me,  is  the  great  excluding 
element  for  factions.  But  you  do  have  one  State  where  you  have  a 
diverse  and  large  enough  electorate  to  produce  many  factions,  and 
you  have  the  equivalent  of  direct  election  of  the  President  for 
statewide  offices,  and  you  are  seeing  the  factioning  of  the  elector- 
ate into  four  or  more  strong  competitive  parties:  its  the  State  of 
New  York. 
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I  think  the  State  of  New  York  might  be  an  omen,  a  taste  of  what 
we  would  have  in  this  country  under  direct  election  of  the  Presi- 
dent. There  you  have  the  Republicans,  the  Democrats,  the  Right-to- 
Life  Party,  the  liberals  and  the  conservatives.  You  now  have  five 
functioning  parties  there.  It  is  not,  I  think,  particularly  good  for 
New  York,  and  it  would  be  a  calamity  for  the  country. 

Senator  Bayh.  I  assume  we  still  concur  that  it  would  be  disas- 
trous to  go  to  a  national  primary  for  the  choice  of  candidates.  The 
nominating  level  is  the  platform  in  which  both  the  major  parties 
can  put  together  a  kind  of  consensus  that  can  minimize  this  defec- 
tion. I  was  not  a  believer,  absolutely  not  a  believer  in  the  direct 
popular  vote  until  we  arrived  at  the  40-percent  figure,  and  the 
reason  the  40-percent  figure  was  chosen  was  that  it  would  mini- 
mize the  possibility  of  each  splinter  party  or  a  collection  of  splinter 
parties  getting  us  below  the  line  which  would  require  a  runoff. 

I  just  might  suggest  to  you,  I  wouldn't  want  to  bet  you  that 
lunch — I  would  like  to  have  lunch  with  you,  and  I'll  even  buy — but 
I  don't  think  that  this  is  close  to  the  top  of  the  list  of  priorities  in 
people's  minds,  and  wouldn't  be  until  it  malfunctioned. 

It's  not  too  far  removed  from  the  Zurcher-Stanford  Daily  effort 
that  we're  making,  that  I  assume  you  concur  in 

Mr.  Will.  I'm  not  sure  I  do.  * 

Senator  Bayh.  You  don't  concur  in  that.  Well,  most  of  the  news 
organizations  have,  but  other  than  the  news  organizations,  frankly, 
I  don't  think  very  many  people  out  there  give  a  darn.  Yet  it's  one 
of  those  things  that  we're  persisting  in.  That's  neither  here  nor 
there. 

I  appreciate  your  testifying.  Senator  Hatch? 

Senator  Hatch.  Let  me  just  ask  one  question,  Mr.  Will. 

Thomas  Jefferson  spoke  of  the  need  for  majority  rule,  but  he 
labeled  it  reasonable  majority  rule.  Is  this  similar  to  what  you 
were  referring  to  in  your  Newsweek  column  when  you  speak  of  the 
need  to  consider  the  character  of  a  majority?  If  so,  could  you  define 
what  is  meant  by  the  character  of  majority? 

Mr.  Will.  When  he  referred  to  reasonable  majority  rule,  he  was 
implying,  as  a  kind  of  asterisk,  what  is,  I  think,  implied  in  all 
sensible  political  discourse:   "Nothing  gets  pushed  to  extremes." 

Senator  Bayh  raised  the  question  of  one  of  the  first  amendment 
issues  now  before  the  country.  It  seems  to  me  that  reasonable  men 
and  women  understand  the  construction  of  the  first  amendment. 
Any  right  pushed  far  enough  runs  into  other  competing  and  legiti- 
mate rights.  In  a  democracy,  the  commitment  to  majority  rule, 
particularly  in  a  continental,  regionally,  and  racially  diverse  coun- 
try, conflicts  with  other  reasonable  values.  It  just  seems  to  me  that, 
with  regard  to  any  value,  when  you  maximize  it,  you  are  commit- 
ting an  injustice. 

I  might  add  that  we  are  vexed  and  troubled  by  the  spectre  of  the 
three  elections— 1824,  1876,  and  1888.  I  think  it  does  the  American 
people  an  injustice  to  suggest  that  their  sense  of  the  legitimacy  of 
their  institutions  is  so  fragile  that  they  would  have  trouble  being 
governed  by  someone  who,  although  winning,  has  constitutionally 
provided,  the  electoral  majority,  did  so  with  a  small — and  that's  all 
that  is  at  all  probable — with  a  small  margin  of  minority  in  the 
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popular  vote.  In  fact,  it  seems  to  me  those  three  elections  can't 
possibly  support  the  argument  against  the  electoral  college. 

If,  in  fact,  those  were  elections — and  some  historians  say  they 
are — in  which  the  majority  of  the  electoral  votes  went  to  the  man 
with  the  majority  of  the  popular  votes,  then  they  don't  prove 
anything  at  all.  And  if,  indeed,  in  those  three  elections  the  winner 
of  the  Presidency  got  less  than  a  majority  of  the  popular  vote,  then 
they  do  not  suggest  that  after  1824,  1876,  and  1888,  the  American 
people  suffered  a  trauma  of  anxiety  about  the  legitimacy  of  their 
Presidency.  The  country  went  merrily  on  its  way. 

Senator  Hatch.  That's  right.  And  in  the  Jackson-Adams  race  of 
1824  we  had  State  legislatures  playing  a  very  important  role,  in 
many  cases  appointing  electors.  In  the  Hayes-Tilden  race  of  1876 
we  had  what  was  rampant  fraud  on  both  sides  so  that  no  one 
knows  who  had  the  popular  majority.  In  the  Harrison-Cleveland 
race  of  1888,  Cleveland,  the  candidate  of  Tammany  Hall,  simply 
campaigned  on  a  relatively  narrow  sectionalized  base,  while  Harri- 
son campaigned  on  a  more  national  basis. 

What  contemporary  scenario  would  you  envision  if  there  were  a 
minority  President?  What  would  be  the  nature  of  the  constitution- 
al crisis? 

Mr.  Will.  I  don't  think  there  would  be  one. 

Senator  Hatch.  I  don't,  either. 

Mr.  Will.  I  mean,  a  constitutional  crisis  would  have  to  be  in 
some  way  defined  by  the  Constitution,  and  our  Constitution  does 
not  define  that  as  a  crisis. 

Whether  it  would  be  psychologically  a  crisis  in  the  country  is  an 
empirical  question  that  we  have  not  had  to  face.  I  suggest  again,  on 
the  highly  tenuous  evidence  of  1824,  1876,  and  1888,  that  it  would 
not  be.  And  from  what  I  judge  to  be  the  enormous  legitimacy 
enjoyed  by  the  basic  institutions  of  this  country,  we  would  not  have 
a  crisis  because  the  final  argument  would  be  that  the  institutions 
had  functioned  the  way  the  Founding  Fathers  said  they  might. 

Senator  Hatch.  As  a  matter  of  fact,  in  the  Harrison-Cleveland 
election,  Cleveland  was  elected  the  next  time  around.  So  if  there 
was  an  injustice  during  that  election,  it  was  speedily  corrected. 

Why  shouldn't  every  vote  count  the  same?  This  is  one  of  the 
arguments  that  the  proponents  of  the  direct  election  principle  are 
always  making. 

Mr.  Will.  Well,  not  every  vote  counts  the  same  in  Senate  elec- 
tions, and  I  see  no  reason  why  it  should.  I  mean,  the  good  people  of 
the  State  of  Utah  have  considerably  more  impact  in  the  Senate 
than  the  people  of  the  State  of  New  York,  or  even  of  Indiana.  But 
this  seems  to  me  to  be  a  price  you  pay,  and  a  very  small  one,  for 
the  manifested  advantages  of  federalism. 

Senator  Hatch.  Let  me  ask  one  more  question. 

Is  there  a  sense  of  legitimacy  inherent  in  a  Presidential  candi- 
date solely  because  he  is  elected  through  constitutional  means? 

Mr.  Will.  Certainly  through  a  constitutional  means  in  this  coun- 
try. I  think  the  values  of  the  American  people  say  it  is  not  the  ends 
that  make  a  man  legitimate;  it's  the  process  that  produces  the 
man.  Again,  I  see  no  widespread  questioning  about  the  process  that 
has  for  200  years  produced  the  Executive. 
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Senator  Hatch.  I  agree  with  you.  Again,  in  the  Harrison-Cleve- 
land election,  Cleveland  campaigned  in  a  sectionalized  area,  while 
Harrison  campaigned  nationally.  Harrison  won  the  election  be- 
cause of  that. 

Well,  I  have  enjoyed  your  testimony,  and  enjoy  your  column  very 
much.  I  think  it's  a  hard-hitting  column.  Thank  you  very  much  for 
coming. 

Mr.  Will.  Thank  you. 

Senator  Bayh.  Senator  Thurmond. 

Senator  Thurmond.  George,  we  are  delighted  to  have  you  with 
us.  We  thank  you  for  coming  here  today  and  testifying.  I  also  want 
to  compliment  you  on  the  article  you  wrote  on  this  subject  in  the 
April  4,  1977,  issue  of  Newsweek. 

Now,  the  proponents  of  the  direct  election  point  out  a  constitu- 
tional crisis  might  result  if  the  President  were  elected  without  the 
plurality  or  popular  vote.  I  am  just  wondering  if  a  greater  constitu- 
tional crisis  might  not  result  if  a  President  were  elected  when  he 
carries  a  majority  in  only  one  State. 

Mr.  Will.  That  is  in  the  realm  of  high  probability,  which  I 
suppose  is  the  China  syndrome  of  constitutionalism,  something 
that  is  imaginable  but  odd  to  predict. 

Again,  I  am  bothered  by  the  term  "constitutional  crisis."  You 
shouldn't  apply  that  term,  when  the  Constitution  is  working  within 
the  parameters 

Senator  Thurmond.  I  don't  like  that  term,  either,  but  that's  the 
term  some  are  using. 

Mr.  Will.  But  it  seems  to  me  it's  used  inappropriately  to  de- 
scribe what  might  be  widespread  anxiety,  might  be  a  psychological 
trauma,  might  be  political  unhappiness.  None  of  those  are  trivial 
phenomena  in  a  continental  country  and  have  to  be  considered. 
But  they  shouldn't  be  called  a  constitutional  crisis  when  they  are 
produced  by  the  Constitution  working  in  a  way  the  founders  antici- 
pated. 

Now,  it  does  seem  to  me  that  there  are  occasions  when  even  the 
Constitution  has  to  be  explained  by  the  leaders  of  the  country  to 
the  people  of  the  country.  The  people  do  not,  in  their  day-to-day 
lives,  find  themselves  called  upon  to  reflect  about  the  many  compli- 
cated and  competing  values  that  are  reconciled  in  that  document. 
And  if  it  can  be  shown  that,  indeed,  a  majority  of  the  people  would 
in  some  sense  want  a  direct  popular  election  of  the  President,  that 
to  me  is  not  evidence  that  they  should  have  it  but  that  it's  time  for 
the  leaders  to  explain  that  there  are  many  values,  not  all  of  them 
obvious,  inherent  in  this  document. 

Senator  Thurmond.  I  understand  some  polls  have  been  cited 
showing  a  majority  of  the  American  people  favor  the  direct  elec- 
tion of  the  President.  But  isn't  it  true  that  the  way  polls  are 
worded  frequently  determines  the  outcome? 

Mr.  Will.  Sure.  The  vast  majority  of  the  American  people  say 
today  with  equal  fervor  that  yes,  they  want  some  form  of  health 
insurance;  yes,  they  want  smaller  government,  lower  taxes,  less 
public  expenditure,  and  so  on. 

Now,  that  is  what  the  people  at  the  serious  quarterlies  call 
cognitive  dissonance,  and  what  you  and  I  call  holding  in  your  mind 
at  the  same  time  flatly  contradictory  ideas. 
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It  seems  to  me  you  are  apt  to  come  up  with  a  similar  kind  of 
cognitive  dissonance  on  direct  election  of  the  President,  because— 
give  me  a  chance  to  frame  the  questions,  and  I  can  get  all  kinds  of 

results. 

Senator  Thurmond.  Isn't  it  true  that  if  you  had  the  direct  elec- 
tion of  the  President,  as  provided  in  Senate  Joint  Resolution  28, 
that  you  would  have  more  Federal  involvement  in  the  electoral 
process  than  you  do  at  the  present? 

Mr.  Will.  Oh,  absolutely.  You  would  be  federalizing  the  election. 
You  can  make  the  argument— it's  a  little  bit  picky,  but  it's  fun- 
that  there  is  no  such  thing  today  as  a  Federal  election.  And  it 
seems  to  me  that  that  is  technically  true,  that  the  very  purpose  of 
the  electoral  college  is  to  get  Indiana  to  render  its  judgment,  and 
South  Carolina  to  render  its  judgment,  and  Illinois  to  render  its 
judgment,  and  in  the  end  the  Federal  republic  has  picked  a  Presi- 
dent. But  in  no  case  have  you  had  a  Federal  election.  You  have  a 
series  of  State  elections  collaborating  to  a  common  end. 

Senator  Thurmond.  Really,  under  the  present  system,  it  is  the 
selection  of  a  Federal  official  by  the  States,  isn't  it? 

Mr.  Will.  Exactly. 

Senator  Thurmond.  By  the  people  of  the  States. 

Mr.  Will.  I  agree  entirely. 

Senator  Thurmond.  But  if  you  had  a  direct  election  by  the 
people  under  the  Federal  Government,  as  provided  here,  there  is 
no  question  in  fact  you  have  really  federalized  the  election  process. 

Mr.  Will.  Completely. 

Senator  Thurmond.  Thank  you  very  much,  Mr.  Will,  for  appear- 
ing here. 

Senator  Bayh.  Mr.  Will,  Senator  Simpson  would  like  to  submit 
questions  to  you  for  response  in  writing,  is  that  all  right? 

Mr.  Will.  Yes. 

Senator  Bayh.  Thank  you.  I  appreciate  your  letting  us  have  your 
thoughts. 

I  might  just  put  in  the  record  the  question  asked  in  the  polls, 
which  is,  are  you  in  favor  of  passing  a  constitutional  amendment  to 
abolish  the  electoral  college  and  to  have  the  President  and  Vice 
President  elected  by  popular  vote?  That's  about  as  sophisticated  as 
you  can  get  in  one  sentence. 

Mr.  Will.  Well,  as  you  say,  it's  about  as  sophisticated  as  you  can 
get  in  one  sentence.  The  question  is  whether  we  should  distill 
constitutional  debate  into  one  sentence. 

And  were  we,  of  course,  to  be  governed  by  the  poll  results,  we 
wouldn't  need  live  Senators;  we  would  need  computer  terminals 
here  in  Washington,  terminals  that  don't  render  judgments  on 
undifferentiated  opinions. 

Senator  Bayh.  Well,  I'm  not  too  sure  that's  a  good  comparison, 
but  you  are  free  to  make  it. 

Thank  you  very  much,  Mr.  Will. 

Mr.  Will.  Thank  you. 

[The  survey  submitted  by  Senator  Bayh  and  the  article  submit- 
ted by  Mr.  Will  follow:] 
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[From  the  Harris  Survey,  May  30,  1977] 

Abolish  the  Electoral  College 

(By  Louis  Harris) 

An  overwhelming  majority  of  the  American  people  favors  President  Carter's  plan 
to  do  away  with  the  electoral  college  in  presidential  elections.  .  .  . 

Here  is  where  the  public  stands  on  the  key  election  reforms: 

An  overwhelming  74-13  per  cent  majority  favors  "passing  a  constitutional  amend- 
ment to  abolish  the  electoral  college  and  have  the  President  and  Vice  President 
elected  by  popular  vote."  As  far  as  public  opinion  is  concerned,  the  opponents  of  the 
electoral  college  system  have  won  their  battle. 

The  Harris  Survey  asked  the  cross  section: 

"President  Carter  has  asked  that  some  major  changes  be  made  in  the  federal 
election  law.  Let  me  read  you  some  of  the  changes  he  wants  to  make  and  tell  me  if 
you  favor  or  oppose  each." 

Proposed  Federal  election  law  changes 

Passing  a  constitutional  amendment  to  abolish  the  electoral  college  and  have  the 
President  and  Vice  President  elected  by  popular  vote.  Favor,  74;  oppose,  13:  not 
sure,  13. 

The  responses  to  the  question  put  in  the  Harris  Survey,  "Do  you  favor  or  oppose 
passing  a  constitutional  amendment  to  abolish  the  electoral  college  and  have  the 
President  and  Vice  President  elected  by  popular  vote"  were  as  follows: 

[In  percent] 


Favor 


Oppose 


Not  sure 


Favor 
(omitting 
not  sure) 


Region: 

East 

Midwest 

South 

West 

Area: 

Cities 

Suburbs 

Towns 

Rural 

Age: 

18  to  29 

30  to  49 

50  and  over 

Education: 

8th  grade 

High  school 

College 

Type  of  work: 

Professional 

Executive 

Skilled  labor 

White  collar 

Union  member . 
Sex: 

Men 

Women 

Race: 

Black 

White 

Income: 

Under  $5,000 .. 


77 

10 

13 

89 

75 

15 

9 

82 

65 

16 

19 

80 

81 

10 

9 

90 

71 

14 

16 

83 

76 

15 

9 

84 

75 

11 

14 

87 

73 

12 

15 

86 

73 

13 

14 

86 

79 

11 

11 

88 

69 

16 

15 

81 

53 

13 

34 

80 

73 

14 

13 

84 

81 

13 

7 

86 

80 

14 

6 

86 

75 

17 

8 

81 

75 

10 

15 

88 

76 

16 

8 

83 

78 

12 

10 

87 

76 

14 

10 

84 

71 

12 

16 

86 

51 

12 

37 

31 

76 

14 

10 

84 

60 


10 


30 


85 
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Favor 


Oppose 


Not  sure 


Favor 
(omitting 
not  sure) 


$5,000  to  $9,000 

$10,000  to  $14,999. 

$15,000  and  over 

Political  ptiilosoptiy: 

Conservative 

Middle  of  road 

Liberal 

Political  party: 

Democrat 

Republican 

Independent 

Voted: 

Ford 

Carter 

Religion: 

Catholic 

Protestant 

Jewish 


70 

15 

15 

82 

77 

12 

11 

87 

81 

13 

6 

86 

71 

18 

11 

80 

78 

10 

12 

88 

78 

12 

10 

86 

74 

12 

15 

86 

69 

22 

9 

76 

81 

9 

9 

90 

74 

20 

6 

79 

77 

11 

12 

87 

82 

9 

9 

88 

73 

16 

11 

81 

88 

9 

3 

91 

[From  Newsweek,  April  4,  1977] 


Don't  Fool  With  the  Electoral  College 

(By  George  F.  Will) 

President  Carter  has  joined  Sen.  Birch  Bayh's  crusade  to  abolish  the  electoral 
college,  the  world's  most  tested  and  vindicated  mechanism  for  choosing  a  Chief 
Executive.  For  years  the  Indiana  Democrat  has  been  advocating  direct  election  so 
"the  people"  can  choose  presidents,  and  because  the  electoral  college  is  "undemocra- 
tic" and  dangerous. 

One  of  Bayh's  terrors  is  the  "faithless  elector"  who  does  not  vote  for  the  candidate 
who  carries  his  state.  Actually,  of  the  17,000  electors  since  1789,  about  ten  have 
been  "faithless,"  none  has  altered  an  election.  If  this  specter  haunts  Bayh,  it  can  be 
exorcised  by  abolishing  the  office  of  elector,  and  leaving  the  electoral  college  in 
peace. 

Bayh  also  says  the  electoral  college  must  go  because  in  three  elections  (1824,  1876, 
1888)  the  electoral-vote  winner  was  not  the  popular-vote  winner.  Actually,  even  if  in 
"only"  45  of  48  elections  the  same  person  won  both,  that  would  not  justify  Bayh's 
calling  the  electoral  college  "electoral  roulette." 

In  1876  and  1888,  exuberant  fraud  on  both  sides  probably  involved  more  votes 
than  the  narrow  victory  margins.  In  1824  all  four  candidates  were  together  on 
ballots  in  only  five  of  24  states.  Six  states  (including  New  York)  had  no  elections: 
the  legislatures  selected  the  electors.  Only  about  350,000  of  the  4  million  eligible 
white  males  voted.  Andrew  Jackson  won  38,149  more  votes  than  John  Quincy 
Adams,  but  neither  had  a  majority  of  electoral  votes.  So  the  House  of  Representa- 
tives decided,  picking  Adams. 

JUSTIFYING  REVISION 

This  was  before  the  emergency  of  the  two-party  system.  But  Bayh  says  the  events 
of  1824  (and  1876  and  1888)  justify  fundamental  constitutional  revision.  Actually,  an 
electoral-vote  victory  by  a  candidate  who  loses  the  popular  vote  by  a  substantial 
margin  is  improbable  and  has  never  happened.  And  only  extremely  dogmatic  major- 
itarians  think  democracy  would  be  "subverted"  (Bayh's  word)  if  the  electoral  college 
gave  the  Presidency  to  a  candidate  who  lost  the  popular  vote  by  a  wafer-thin 
margin.  It  is  odd  to  say  that  the  "nation's  will"  could  be  "frustrated"  in  a  standoff. 

Bayh  is  fond  of  the  somewhat  feverish  thought  that  under  the  electoral  college  a 
candidate  "could"  win  with  just  25  percent  of  the  vote  by  narrowly  winning  in  the 
eleven   largest  states,  even  if  he  did  not  get  a  single  vote  in  any  other  state. 

But  under  direct  election  a  candidate  "could"  sweep  Alaska's  231,000  eligible 
voters,  lose  49  states  by  an  average  of  4,700  votes,  and  win.  This  "possibility"  is 
about  as  probable  as  the  one  that  Bayh  is  fond  of  imagining. 
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Bayh  is  not  apt  to  produce  what  Madison  was  too  sober  to  attempt,  a  constitution- 
al arrangement  under  which  no  unwanted  outcome  is  even  theoretically  possible. 
Serious  people  consider  probabilities,  not  possibilities.  And  direct  election  would 
make  probable  a  grave  difficulty. 

The  electoral-vote  system,  combined  with  the  winner-take-all  rule  (a  custom,  not  a 
constitutional  requirement),  discourages  ideological  third  parties:  such  parties  are 
unlikely  to  win  pluralities  in  many  states,  so  they  are  effectively  shut  out  of  the 
decisive  electoral-vote  competition.  But  direct  elections  would  incite  such  parties. 
They  could  hope  to  prevent  any  candidate  from  receiving  a  national  majority,  or 
even  an  impressive  plurality  of  popular  votes. 

SUBSTANTIAL  DANGER 

Bayh's  remedy  for  this  defect  in  direct  elections  poses  a  substantial  danger.  He 
proposes  a  second  election,  a  runoff  between  the  two  leaders,  if  neither  gets  40  per 
cent  the  first  time.  But  as  runoff  would  be  an  incentive  to  minor  parties.  They 
would  try  to  force  a  second  vote  so  they  could  sell  their  support. 

Bayh  evidently  is  undisturbed  by  the  fact  that  direct  election  might  frequently 
produce  "41  per  cent"  presidents.  The  electoral  college  has  only  produced  three 
presidents  with  such  low  pluralities,  in  1824,  before  the  two-party  system  developed, 
and  in  1860  and  1912,  when  the  two-party  system  was  in  disarray.  But  Alexander 
Bickel  of  Yale  warned  that  direct  elections  might  make  disarray  permanent: 

"The  monopoly  of  power  enjoyed  by  the  two  major  parties  would  not  likely 
survive  the  demise  of  the  electoral  college.  Now,  the  dominance  of  two  major  parties 
enables  us  to  achieve  a  politics  of  coalition  and  accommodation  rather  than  of 
ideological  and  charismatic  fragmentation,  governments  that  are  moderate,  and  a 
regime  that  is  stable." 

The  genius  of  the  Constitution  is  the  effect  it  has  on  the  character  of  majorities. 
The  electoral  college  promotes  unity  and  legitimacy  by  helping  to  generate  major- 
ities that  are  not  narrow,  geographically  or  ideologically,  and  by  magnifying  (as  in 
1960,  1968,  1976)  narrow  margins  of  victories  in  the  popular  vote. 

Such  considerations  are  of  no  interest  to  single-minded  majoritarians,  who  consid- 
er democracy  a  matter  of  mere  numbers.  They  note  that  in  1976,  123,545  Alaskans 
determined  three  electoral  votes,  one  for  each  41,181  voters,  but  in  California 
(7,867,043  voters,  45  electoral  votes)  there  was  only  one  electoral  vote  for  each 
174,824  voters.  Is  an  Alaskan  four  times  more  powerful  than  a  Californian?  Is  a 
Californian  more  powerful  because  he  helps  to  determine  a  larger  bloc  of  electoral 
votes?  Bayh  says  that  in  any  case,  the  system  is  "undemocratic."  His  understanding 
of  democracy  has  the  charm  of  simplicity:  "Every  vote  should  count  the  same." 
That,  he  says,  is  constitutional  propriety,  as  stated  by  the  Supreme  Court  in  its  "one 
man,  one  vote"  reapportionment  ruling.  But  Bickel  revealed  the  foolishness  of  this 
argument  by  expressing  it  this  way:  "It  is  time  for  the  system  to  be  ideologically 
pure.  The  Court  has  said  that  the  Constitution  commands  equal  apportionment.  We 
should,  therefore,  reapportion  the  Presidency.  In  effect,  we  must  now  amend  the 
Constitution  to  make  it  mean  what  the  Supreme  Court  says  it  means." 

ARITHMETICAL  MAJORITARIANISM 

As  Irving  Kristol  and  Paul  Weaver  have  written:  "In  recent  decades,  the  demo- 
cratic idea  has  been  vulgarized  and  trivialized.  From  being  a  complex  idea,  implying 
a  complex  mode  of  government,  appropriate  to  a  large  and  complex  society,  the  idea 
of  democracy  has  been  debased  into  a  simple-minded  arithmetical  majoritarianism — 
government  by  adding  machine." 

Defenders  of  the  electoral  college  are  defending  not  an  eighteenth-century  arti- 
fact, but  a  system  that  has  evolved,  shaping  and  shaped  by  all  the  instruments  of 
politics,  especially  the  two-party  system.  It  is  an  integral  part  of  a  constitutional 
system  with  premises  too  subtle  and  purposes  too  varied  to  be  summed  up  in 
slogans  like  "one  man,  one  vote."  Bayh  insists  that  the  electoral  college  "is,  by 
simple  definition,  undemocratic."  but  this  constitutional  democracy  was  not  devised 
by,  and  should  not  be  revised  by,  persons  addicted  to  simple  definitions  of 
democracy. 

Senator  Bayh.  I  understand  that  Mrs.  Neuman  also  has  a  plane 
problem.  If  Nancy  Neuman,  the  vice  president  of  the  League  of 
Women  Voters,  could  let  us  have  her  thoughts.  I  understand  that 
Mr.  Feerick — if  he  could  come  up  here  on  the  firing  line — will  be 
next,  and  then  we  will  get  to  Dr.  Best.  I  am  sorry  this  has  dragged 
on  this  long. 
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TESTIMONY  OF  NANCY  NEUMAN,  VICE  PRESIDENT,  THE 
LEAGUE  OF  WOMEN  VOTERS  OF  THE  UNITED  STATES, 
LEWISBURG,  PA. 

Ms.  Neuman.  Thank  you.  Mr.  Chairman,  members  of  the  com- 
mittee, I  am  Nancy  Neuman,  vice  president  of  the  League  of 
Women  Voters  of  the  United  States.  I  Uve  in  Lewisburgh,  Pa.,  and 
came  today  from  the  once  obscure  town  of  Middletown,  Pa.,  where 
I  am  flying  back  shortly. 

Since  we  have  heard  quite  a  bit  of  hypothetical  talk  this  after- 
noon, I  thought  perhaps  I  could  just  speak  for  a  couple  of  minutes 
about  the  fact  that  I  was  an  honorary  officer  of  the  1976  electoral 
college  in  Pennsylvania.  And  I  have  an  engraved  invitation  where  I 
was  invited  to  witness  the  election  of  the  President  and  the  Vice 
President,  which  I  thought  had  been  accomplished  on  November 
2 — this  was  November  13.  I  have  my  Presidential  elector  parking 
permit. 

A  lot  of  this  activity  for  the  electoral  college  costs  the  Common- 
wealth money,  but  the  automobile  part  didn't,  because  the  electors 
got  only  3  cents  a  mile,  which  I  assume  was  adequate  for  feeding  a 
horse,  but  is  no  longer  adequate  for  a  car. 

We  had  a  very  long  script,  which  was  followed  word  for  word  and 
was  dress-rehearsed.  It  was  a  little  like  a  Victorian  drawing  room 
drama,  complete  with  a  committee  that  was  appointed  to  search 
the  capitol  grounds  for  the  lieutenant  governor,  whom  we  all  knew, 
he  was  supposed  to  be  there — and  a  real  live  U.S.  postman  who 
came  in  stage  right  at  one  point  with  this  brown  bag  over  his 
shoulder  and  collected  the  ballots. 

I  sat  there  thinking  perhaps  this  was  a  bicentennial  observation 
of  an  old  institution,  but  then  was  wondering  why  I  was  so  nerv- 
ous. And  I  was  really  nervous  because  President  Carter  had  only 
won  by  123,000  votes,  and  I  wasn't  certain  that  the  electors  seated 
there  really  were  going  to  vote  the  way  they  were  supposed  to  vote. 

As  you  know,  the  League  of  Women  Voters  has  supported  direct 
election  for  a  long  time.  We  do  know  that  our  members  support 
direct  election.  The  long  process  the  league  goes  through  to  gain  its 
positions  is  considered  tedious  by  some  people,  but  it  does  give  us  a 
good  backing  for  what  the  national  board  has  to  say. 

I  think  that  every  4  years  the  public  does  become  aware  of  the 
electoral  college,  and  it  is  at  that  time  that  people  want  to  change 
it,  and  then  it  is  too  late.  No  one  called  it  the  "electrical"  college 
the  day  I  was  there,  but  some  of  the  presiding  officers  did  call  it 
the  "electorial"  college. 

The  members  of  the  league  are  convinced  that  direct  election 
without  an  electoral  college  to  act  as  an  intermediary  is  the  best, 
most  democratic,  and  least  confusing  process  by  which  we  can  elect 
the  President  and  the  Vice  President  of  the  United  States.  We 
testified  before  this  hearing  during  the  extensive  hearings  held  in 
the  95th  Congress.  While  it  is  correct  that  amending  our  Constitu- 
tion is  a  serious  business,  the  accusation  that  this  amendment  has 
not  been  duly  considered  certainly  cannot  be  made.  And  it  has  not 
been  discussed  today  that  the  States  also  have  to  consider  an 
amendment  once  it  goes  through  the  Congress. 

As  we  have  said  before,  the  League  of  Women  Voters  supports 
Senate  Joint  Resolution   1   (or  28).   The  time  is  now  to  pass  it. 
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The  1976  election  showed  once  again  the  real  danger  that  our 
electoral  system  would  elect  a  candidate  who  was  not  the  popular 
vote  winner.  A  switch  of  only  9,245  votes  in  Ohio  and  Hawaii 
would  have  put  an  individual  in  the  White  House  who  was  not  the 
popular  choice  of  the  voters  of  our  country.  Doug  Baily,  the  presi- 
dent of  the  political  consulting  firm  employed  by  President  Ford's 
1976  campaign  committee,  said  in  his  testimony  before  this  com- 
mittee "the  only  function  the  electoral  college  can  serve  *  *  *  is  to 
impose  a  constitutional  crisis  upon  the  country."  In  these  times  of 
very  low  public  confidence  in  governmental  institutions,  must  we 
delay  action  on  reform  of  the  system  until  we  actually  experience 
such  a  crisis?  The  answer  is  surely  no. 

The  present  system  of  channeling  people's  votes  for  President 
and  Vice  President  through  a  State-related  system  of  electoral 
votes  is  archaic  and  unnecessary.  If  Presidential  electors  are 
merely  instruments  of  the  popular  vote,  their  function  is  redun- 
dant. If,  on  the  other  hand,  they  exercised  their  independence,  they 
would  be  an  obstacle  to  the  popular  will  as  it  is  expressed  at  the 
polls. 

We  do  not  believe  that  the  current  system  needs  only  patchwork 
reform  to  make  it  function  well.  Only  a  direct  election  will  insure 
that,  in  Senator  Hubert  Humphrey's  words,  "the  votes  of  the 
American  people  wherever  cast  (are)  counted  directly  and  equally 
in  determining  who  shall  be  President  of  the  United  States." 

The  arguments  for  the  direct  popular  election  of  the  President 
have  been  made  time  and  time  again  by  Senators,  congressional 
representatives,  constitutional  scholars,  and  public  interest  groups. 
I  would  like  to  express  the  league's  views  on  some  of  the  objections 
that  have  been  raised  to  direct  election  of  the  President. 

First,  the  influence  of  urban-oriented  minorities.  We  do  not 
accept  the  line  of  reasoning  which  says  minority  voices  would  be 
less  important  in  a  direct  election.  We  believe  that  the  votes  of  all 
Americans  should  count  equally.  We  do  not  think  that  this  country 
should  retain  an  antiquated,  potentially  dangerous  system  of  elect- 
ing the  President  because  some  observers  now  believe  it  works  in 
favor  of  urban  areas  or  minority  groups.  Furthermore,  while  we 
understand  minority  groups  desire  to  maximize  their  clout  in  the 
political  system,  we  would  point  out  that  such  support  of  the  elec- 
toral college  is  based  on  present  demographic  patterns.  We  are  not 
convinced  of  the  wisdom  of  basing  opinions  on  changing  demo- 
graphic characteristics.  Instead  we  believe  that  our  concern  should 
be  the  justice  of  having  the  vote  of  each  person  in  a  minority  group 
count  equally  regardless  of  whether  the  voter  lives  in  New  York 
City  or  in  a  Southern  State. 

The  issue  of  large  versus  small  State  advantage.  In  recent  years 
much  debate  has  centered  over  the  issue  of  which  States,  large  or 
small,  benefit  from  the  electoral  college  system  of  electing  the 
President.  In  answer  to  Senator  Bayh's  request  as  to  who  benefits 
most  from  the  electoral  college,  a  1979  Congressional  Research 
Service  study  supported  a  conclusion  that  the  electoral  college 
gives  a  significant  advantage  to  the  most  populous  States,  a  small- 
er advantage  to  the  less  populous  States  and  disadvantages  to  the 
greatest  extent  the  medium  States  which  have  between  4  and  12 
electors. 
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The  direct  election  system  eliminates  these  inequities.  Under  a 
direct  election  system  large  States  will  retain  their  attractiveness 
for  Presidential  campaigning  because  candidates  will  continue  to 
campaign  heavily  where  voters  live  in  large  numbers.  But  the 
extra  influence  large  States  have  in  the  winner-take-all  system  will 
disappear.  In  other  words,  an  injustice  will  be  rectified  and  every 
vote  will  count  as  much  as  every  other  vote,  regardless  of  location. 
An  added  bonus,  we  believe,  is  that  voter  participation  would  be 
encouraged  by  a  system  in  which  each  person's  vote  has  the  same 
weight  as  every  other  person's  vote. 

Because  small  States  enjoy,  under  the  electoral  college  system, 
the  advantage  of  each  having  two  electoral  votes  corresponding  to 
their  number  of  Senators,  it  has  been  said  that  small  States  stand 
to  lose  power  under  a  direct  election  plan.  Actually,  since  under  a 
direct  election  plan  the  votes  of  all  citizens  across  the  Nation  will 
have  equal  effect,  residents  of  small  States  stand  to  gain. 

On  the  question  of  increasing  voter  apathy,  some  critics  of  the 
direct  election  process  look  at  the  declining  voter  participation 
rate — 37.9  percent  of  all  eligible  Americans  voted  in  the  1978  gen- 
eral election — and  erroneously  conclude  that  abolition  of  the  elec- 
toral college  would  further  decrease  voter  participation.  We  reject 
that  point  of  view  and  predict  the  exact  opposite  outcome.  We 
think  voting  participation  will  increase  under  a  direct  election 
system  since  every  vote  will  count.  Because  the  total  popular  vote 
will  be  the  determiner  of  the  election,  candidates  will  campaign  in 
States  that  they  once  took  for  granted.  Sure  States  will  not  be 
ignored,  sure  losers  will  not  be  written  off.  Candidates  will  have 
the  incentive  to  turn  out  every  vote  in  their  favor  that  they  possi- 
bly can. 

On  splinter  parties,  some  opponents  of  the  direct  election  of  the 
President  and  Vice  President  believe  that  the  process  would  en- 
courage the  proliferation  of  single-issue  and/or  independent  candi- 
dates. In  fact,  the  danger  of  a  third-party  candidate  brokering  an 
election  as  the  result  of  a  deadlock  in  the  electoral  college  is  more 
threatening  than  the  specter  of  an  independent  candidate,  especial- 
ly since  the  safeguard  of  runoff  election  between  the  top  two  vote- 
getters,  if  no  candidate  receives  more  than  40  percent  of  the  popu- 
lar vote,  has  been  carefully  written  into  Senate  Joint  Resolution  1. 

There  are  those,  too,  like  David  Broder  in  his  column  of  March 
21,  who  argue  that  direct  election,  in  fact,  can  be  the  glue  that 
would  hold  the  major  political  parties  together.  Broder  says  "By 
making  it  clear  that  the  Presidency  is  a  national  office,  the  direct 
election  system  can  help  force  national  coalition  building  within 
each  of  the  two  major  parties"  and  thereby  revitalize  them. 

On  fraud  and  recounts,  opponents  of  direct  election  point  to  the 
possibility  of  fraud  tainting  an  entire  election  and  say  that  re- 
counts will  present  insurmountable  difficulties.  We  cannot  see  why 
fraud  should  be  more  of  a  problem  in  a  direct  election  than  in  an 
electoral  college  system.  In  a  direct  popular  election,  if  fraud 
occurs,  the  effect  is  limited  to  the  specific  popular  votes  and  States 
involved.  It  cannot  have  the  mushrooming  effect  it  may  have  in  an 
electoral  vote  framework. 

As  to  vote  counting  and  recounting,  we  realize  that  time  can  be 
the  problem  in  a  recount  situation  and  that  State  recount  laws  are 
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slow  in  functioning  and  difficult  to  implement.  Therefore,  as  we 
suggested  when  we  testified  2  years  ago,  we  believe  that  the  Con- 
gress, which  has  the  authority— and  the  expertise— to  do  so,  consid- 
er writing  a  statute  which  would  assure  uniform  and  prompt  count 
and  recount  procedures  in  each  State. 

Those  who  wish  to  retain  the  electoral  college  system  say  that  it 
has  served  us  well  for  200  years.  We  have  already  heard  "If  it  ain't 
broke,  don't  fix  it."  While  this  argument  might  have  a  nice  basic 
appeal,  it  has  little  other  value.  The  system  has  failed.  Three 
times— in  1824,  1876,  and  1888— the  electoral  college  produced 
Presidents  who  were  not  the  popular  vote  winners.  That  these 
occurrences  did  not  result  in  a  constitutional  crisis  was  a  fortunate 
result  of  the  slower  communications  of  that  time.  If  the  system 
were  to  fail  again  in  1980,  when  public  opinion  polls  consistently 
report  the  decline  of  the  American  people's  confidence  in  their 
institutions  of  government,  we  would  risk  a  constitutional  crisis  of 
the  first  magnitude. 

The  electoral  college  system  itself  has  changed.  It  was  never 
intended  for  bloc-committed  voting  by  unknown  electors.  It  was 
intended  for  deliberative  choices  by  well-known,  respected  persons 
who  could  both  nominate  and  elect  the  President  and  Vice  Presi- 
dent. Since  such  functions  for  electors  no  longer  prevail,  the  system 
is  no  longer  relevant.  It  is,  in  fact,  dangerous.  It  is  an  impediment 
to  the  will  of  the  people. 

The  League  of  Women  Voters  of  the  United  States  commends 
you,  Mr.  Chairman,  for  your  continued  leadership  on  Presidential 
election  reform.  We  hope  that  the  96th  Congress  will  be  credited 
with  initiating  this  historic  change. 

As  we  have  said  consistently,  and  as  we  were  quoted  earlier 
today,  the  bottom  line  is  whether  or  not  we  are  willing  to  remove 
the  final  obstacle  to  the  fulfillment  of  the  principle  of  one  person, 
one  vote  through  the  direct  popular  election  of  the  President  and 
Vice  President.  We  must  be.  The  American  people  are  ready  for 
direct  democracy  in  the  election  of  their  President. 

Thank  you. 

Senator  Bayh.  Thank  you  very  much,  Ms.  Neuman.  I  must  say 
you  did  a  skilled  job  of  deflating  the  expanded  apprehensions  that 
have  been  developed  over  this  afternoon's  testimony  about  what 
would  happen  if  we  dared  to  let  the  people  select  our  President. 

I  don't  have  any  questions.  I  just  want  to  thank  you  for  your 
patience,  and  I  want  to  pay  tribute  to  the  league  for  their  persist- 
ence, as  well  as  the  democratic  process  which  leads  them  to 
espouse  the  position. 

I  don't  know  of  an  organization  that  goes  through  a  more  bur- 
densome task  of  really — I  say  this  complimentarily — a  more  bur- 
densome procedure  to  make  certain  that  their  members  do  not 
become  associated  with  a  position  until  they  have  had  a  chance  to 
have  a  say  or  to  listen. 

And  that  was  the  process  that  was  followed,  and  certainly  it  was 
not  the  casual  kind  of  response  that  we  heard  criticized  relative  to 
the  poll  results. 

Ms.  Neuman.  It  took  2  years  to  get  the  position. 

Senator  Bayh.  Thank  you  very  much.  Senator  Thurmond? 
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Senator  Thurmond.  I  believe  you  quoted  Douglas  Baily  to  the 
effect  that  the  only  function  that  the  electoral  college  can  serve  is 
to  impose  a  constitutional  crisis  upon  the  country. 

This  is  a  rather  harsh  statement,  is  it  not,  for  a  system  under 
which  this  country  has  developed  for  two  centuries.  Is  there  abso- 
lutely no  reasonable  case  that  can  be  made  for  the  preservation  of 
the  electoral  college? 

I  always  thought  that  the  league  was  a  group  that  tried  to  look 
at  both  sides  of  an  issue.  Because  of  that  reputation,  they  were 
entrusted,  as  I  recall,  with  the  responsibility  for  administering  the 
1976  Presidential  election  debates.  Yet  you  can  say  that  the  only 
function  served  by  the  electoral  college  is  to  impose  a  constitution- 
al crisis  upon  the  country. 

Would  you  please  elaborate  a  little  on  that? 

Ms.  Neuman.  Yes;  first  of  all,  we  did,  as  I  just  mentioned,  study 
the  pros  and  cons  of  the  electoral  college.  Our  study  was  adopted 
by  our  members  after  the  1968  Presidential  election. 

Every  single  member  who  participated  in  discussing  the  electoral 
college  at  the  local  level  had  the  opportunity  to  see  both  sides.  The 
questions  that  are  used  in  league  meetings  are  deliberately  written 
to  be  objective  so  that  hopefully  no  prior  opinion  is  injected  into 
them. 

And  this  is  why  ordinary  people  out  there  think  that  the  elector- 
al college  is  no  longer  a  useful  part  of  our  machinery.  The  quote 
here  is  from  Doug  Baily.  I  think  that  the  electoral  college  doesn't 
really  serve  our  purposes  anymore,  and  perhaps  part  of  the  prob- 
lem— ^just  to  give  you  an  example,  when  I  go  to  high  schools  and 
talk  to  civics  classes  and  try  to  encourage  those  young  people  to 
register  to  vote  when  they  turn  18 — and  I  do  fine  on  "Your  vote 
makes  a  difference,"  until  I  get  to  how  we  elect  our  President.  And 
that  is  a  very  sticky  issue,  and  it  is  very  difficult  to  convince 
anybody  who  is  a  potential  voter  that  they  really  can  make  a 
difference  when  they  vote  for  President. 

I  also  think  we  should  remember  that  when  the  electoral  college 
was  set  up,  the  franchise  was  not  extended  to  blacks  or  women. 
Our  whole  democracy  has  changed  in  terms  of  the  numbers  and 
kinds  of  people  who  can  participate  in  it.  It  was  set  up  by  a  small 
group  of  individuals  who  were  thinking  about  a  rather  elitist  way 
of  electing  a  President.  We  have  a  much  more  democratic  nation 
today,  and  I  hope  we  can  continue  to  move  in  the  direction  of 
trying  to  implement  the  principles  that  we  believe  that  this  coun- 
try stands  for. 

Senator  Thurmond.  Thank  you. 

Senator  Bayh.  Thank  you  very  much.  I  appreciate  your  presence 
and  the  assistance  of  the  league. 

Mr.  Feerick? 

TESTIMONY  OF  JOHN  D.  FEERICK,  CHAIRMAN,  SPECIAL  COM- 
MITTEE ON  ELECTION  REFORM,  AMERICAN  BAR  ASSOCI- 
ATION 

Mr.  Feerick.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  John  Feerick.  I  am  a  practicing  lawyer  in  New  York  and 
currently  serve  as  chairman  of  the  American  Bar  Association's 
Special  Committee  on  Election  Reform. 
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With  the  Chairman's  and  committee's  permission,  I  would  like  to 
include  in  the  record  of  these  hearings  my  18-page  statement  and 
the  attachments  to  that  statement.  In  the  interests  of  expedition,  I 
will  cover  some  of  the  highlight  points  that  I  would  like  to  make 
and  then  respond  to  any  questions  the  committee  might  have  of 
me. 

Senator  Bayh.  We  will  put  the  entire  statement  in  the  record  if 
there  are  no  objections. 

Mr.  Feerick.  Thank  you,  Mr.  Chairman.  I  am  grateful  for  the 
privilege  of  appearing  before  this  committee  to  express  the  views  of 
the  American  Bar  Association  on  the  issue  of  reform  of  our  system 
of  electing  a  President. 

The  views  of  our  Association,  of  course,  are  very  well  known  to 
this  committee.  We  believe  that  the  Electoral  College  system 
should  be  abolished  and  should  be  replaced  by  a  system  of  direct 
nationwide  popular  vote. 

We  were  honored  on  a  number  of  occasions  in  the  past  to  appear 
before  this  committee  to  express  those  views. 

As  the  committee  knows,  the  position  of  the  American  Bar  Asso- 
ciation was  established  after  long  and  thorough  study  by  a  Com- 
mission on  Electoral  College  Reform.  In  1966  the  American  Bar 
Association  established  a  special  commission  of  15  persons  repre- 
senting various  walks  of  life,  professions,  and  sections  of  the  coun- 
try. 

I  would  just  like  to  read  into  the  record  the  names  of  some  of  the 
members  of  that  commission.  The  chairman  was  Robert  G.  Storey 
of  Texas,  a  past  president  of  the  association.  Governor,  and  now 
Senator,  Henry  Bellmon  of  Oklahoma  was  a  member,  as  were  Prof. 
Paul  Freund  of  Harvard  Law  School,  labor  leader  Walter  P.  Reu- 
ther;  a  former  president  of  Howard  University,  James  M.  Nabrit, 
Jr.;  a  former  president  of  the  American  Political  Science  Associ- 
ation, C.  Herman  Pritchett;  and  former  Members  of  the  Congress — 
Ed  Gosset  of  Texas  and  Kenneth  B.  Keating  of  New  York.  There 
were  others  of  similar  distinction  who  served  on  the  ABA  electoral 
college  commission. 

Having  had  the  privilege  to  be  a  member  of  the  staff  to  that 
commission,  I  can  report  firsthand  that  at  the  outset  of  the  delib- 
erations of  the  commission,  every  point  of  view  was  reflected  in 
terms  of  the  electoral  college  system  and  alternative  proposals. 

At  the  conclusion  of  the  deliberations  of  that  commission  in  1967, 
the  commission  was  unanimous  that  substantial  reform  of  our 
system  should  take  place.  The  members  of  the  commission  were  in 
substantial  agreement  that  that  reform  should  be  a  system  of 
direct  popular  election. 

The  recommendations  of  the  American  Bar  Association  commis- 
sion came  before  the  house  of  delegates,  the  governing  body  of  the 
American  Bar  Association,  in  February  of  1967.  That  body  consist- 
ed of  more  than  500  lawyers  and  judges  representing  every  State, 
every  part  of  every  State  in  the  country.  And  after  the  recommen- 
dations were  debated  before  the  House  of  Delegates  of  the  Ameri- 
can Bar  Association,  the  recommendations  of  the  electoral  college 
commission  were  adopted  as  the  position  of  the  association. 
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Those  recommendations  were  reviewed  again  in  1974  and  with 
equal  enthusiasm  the  association  reaffirmed  the  position  in  support 
of  the  system  of  direct  popular  election. 

My  statement  sets  forth,  as  best  I  can,  the  various  arguments  for 
a  system  of  direct  popular  election.  It  also  endeavors  to  respond  to 
many  of  the  objections  that  have  been  raised  with  reference  to  a 
system  of  direct  popular  election. 

I  would  just  like,  before  responding  to  any  questions  the  commit- 
tee might  have,  to  deal  with  some  of  the  points  that  have  been 
made  by  previous  speakers. 

I  think  we  have  forgotten,  perhaps  too  quickly,  the  Presidential 
elections  of  1968  and  1976.  I  can  remember  firsthand  in  1968  from 
many  talks  that  I  had  the  privilege  to  give  at  that  time  before 
various  groups  on  the  subject  a  great  deal  of  concern  about  the 
possibility  that  the  popular  vote  winner  might  not  be  the  electoral 
vote  winner.  In  fact,  many  members  of  both  parties  announced  at 
the  time  that  were  we  to  have  a  situation  where  the  electoral  vote 
winner  might  be  the  popular  vote  loser,  it  might  become  necessary 
for  them  in  the  electoral  college  to  cast  their  votes  for  the  popular 
vote  winner. 

There  was  a  great  deal  of  confusion  out  there  at  that  time 
concerning  the  electoral  college  system. 

I  dare  say  that  if  we  had  had  a  situation  where  the  election  was 
to  turn  on  the  45  electoral  votes  that  had  gone  to  George  Wallace, 
there  would  have  been  a  great  deal  of  clamor  for  reform  of  the 
system.  We  might  have  had  a  President  of  the  United  States  who 
would  have  had  considerable  difficulty  governing  because  of  serious 
questions  concerning  the  legitimacy  of  his  administration  as  a 
result  of  the  functioning  of  the  electoral  college  in  that  election. 

The  question  has  been  raised  as  to  constitutional  crisis.  The  way 
I  look  at  it  is  that  an  election  should  reflect  the  will  of  the  people. 
It  seems  to  me  hard  to  defend  a  system  under  which  the  will  of  the 
people,  as  reflected  in  the  popular  vote,  might  be  rejected. 

A  body  of  this  distinguished  Congress  in  1940  had  this  comment 
about  such  a  situation.  It  said: 

The  only  legitimate  object  of  an  election  is  to  accomplish  the  will  of  the  people.  If 
we  permit  a  system  to  prevail  that  thwarts  that  will,  we  trifle  with  one  of  the  most 
serious  purposes  of  Government.  When  that  may  happen,  we  needlessly  test  the 
serenity  and  security  of  our  Government.  We  plant  hate,  discord,  and  distrust  where 
we  could  have  nationwide  concurrence  and  the  good  will  acceptance  of  the  just 
verdict  of  the  American  people. 

I  have  several  comments  concerning  the  differences  between  the 
Office  of  the  Presidency  and  that  of  U.S.  Senator. 

As  I  look  at  how  we  vote  for  our  Senators,  when  it  comes  to  all  of 
those  in  the  constituency  of  a  particular  State,  we  all  have  an 
equal  vote;  nobody  has  a  greater  vote  than  anybody  else. 

As  I  look  at  the  Office  of  the  Presidency,  I  see  it  as  a  national 
office;  I  see  the  President  as  a  spokesman  for  all  the  people.  And 
yet  we  tolerate  a  system  under  which  the  votes  of  some  people 
have  greater  weight  than  others,  and  the  votes  of  some  people  are 
completely  canceled  out  at  an  intermediate  level.  I  find  that  inde- 
fensible. 

There  have  been  suggestions  made  that  were  we  to  abolish  the 
electoral  college  we  would  do  violence  to  a  great  compromise  that 
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was  made  at  the  Constitutional  Convention.   I  don't  agree  with 

that.  _  1         L  T 

In  my  statement  I  have  tried,  as  best  I  can,  to  describe,  as  1  saw 
it  from  reading  those  debates,  what  the  framers  did  with  respect  to 
the  electoral  college.  I  think  it  bears  repeating  that  they  developed 
a  scheme,  a  constitutional  scheme,  which  was  to  have  the  best 
citizens  in  the  various  States  meet  in  the  separate  States  and 
decide  who  should  be  President  and  Vice  President.  The  electors 
were  to  act  independently,  take  into  account  people,  the  views  of 
the  people,  but  not  to  be  bound  by  those  views— to  act  with  a 
degree  of  independence  and  detachment. 

Well,  as  we  know,  Mr.  Chairman,  and  members  of  the  commit- 
tee, that  scheme  never  came  to  pass.  So  I  would  suggest  that  the 
abolition  of  the  electoral  college  does  not  do  violence  to  any  great 
principle  of  federalism.  On  the  contrary,  I  would  suggest  that  the 
abolition  of  the  electoral  college  would  strengthen  our  Federal 
System,  because  the  vote  of  every  person  in  every  State,  regardless 
of  group,  would  be  equally  important  to  the  Presidential  candi- 
dates. No  longer  would  States  be  disregarded  in  terms  of  political 
campaigning  because  it  was  either  a  sure  State  or  a  definite  lost 
type  of  State— but  every  State,  every  voter,  would  be  of  great 
importance  to  our  Presidential  candidates. 

I  would  suggest  that  a  system  that  gives  that  type  of  voting 
incentive  to  our  Presidential  candidates  is  a  system  to  be  desired. 

Second,  there  has  been  a  suggestion  that  if  we  were  to  go  to  a 
system  of  direct  election,  somehow  we  would  be  doing  a  great  deal 
of  injustice  to  our  two-party  system.  I  have  had  the  privilege  to  spend 
in  the  past  2  years  as  chairman  of  the  ABA's  special  election 
reform  committee  a  considerable  amount  of  time  on  the  subject  of 
the  disappearance  of  the  American  voter,  and  the  lack  of  attach- 
ment on  the  part  of  the  American  voters  with  reference  to  our 
existing  party  system.  I  think  it's  essential  that  we  have  a  system 
that  encourages  voting  participation,  that  gives  equal  weight  to 
every  vote.  And  I  would  suggest  that  a  system  of  direct  election  has 
a  very  good  chance  of  helping  considerably  our  two-party  system. 

The  ABA  commission  spent  a  considerable  amount  of  time  focus- 
ing on  the  question  of  two  parties.  The  committee  concluded  from 
its  own  study  of  the  subject  that  a  pillar  of  our  system  that  sup- 
ports the  two-party  system  is  election  to  a  single  office  by  plurality 
voting.  That  principle  is  incorporated,  Mr.  Chairman,  in  your 
direct  election  proposal. 

So  as  we  see  it  your  proposal  would  perfect  and  extend  that 
feature  that  buttresses  our  two-party  system. 

In  closing,  I  would  also  like  to  make  reference  to  some  of  the 
earlier  statements  about  giving  up  an  advantage.  We  in  the  Ameri- 
can Bar  Association  have  no  vested  legal  interest  in  this  subject  as 
we  might  in  proposed  legislation  affecting  lawyers  that  would  come 
before  a  committee  of  Congress. 

We  approached  this  issue  from  the  standpoint  of  the  American 
citizen,  not  from  the  standpoint  of  preserving  advantage  to  any 
group.  And  as  we  see  it,  from  the  standpoint  of  the  American 
citizen,  when  it  comes  to  the  election  of  the  President  of  the  United 
States,  no  longer  can  there  be  any  justification  for  a  system  that 
counts  votes  unequally  depending  on  place  of  residence. 
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The  final  note,  Senator,  is  to  express  my  personal  admiration  for 
your  leadership  in  the  U.S.  Senate.  I  don't  know  what's  going  to 
happen  in  1980  in  Indiana,  but  I  simply  would  say  that  your 
leadership  in  connection  with  these  issues  that  rarely  receive  first- 
page  treatment  has  been  magnificent.  You  did  our  country  a  great 
service  by  your  leadership  on  the  25th  amendment.  You  struggled 
hard  over  a  long  period  of  time;  there  was  a  lot  of  opposition;  there 
wasn't  a  great  deal  of  interest  at  different  points.  But,  fortunately, 
you  were  able,  through  your  efforts,  more  than  that  of  any  other 
person,  to  culminate  that  struggle  in  a  constitutional  amendment. 

And  I  think  the  people  of  this  country  owe  you  a  great  deal  of 
thanks  because  during  the  second  term  of  the  Nixon  administra- 
tion we  had  a  very  serious  problem  in  this  country,  and  but  for  the 
25th  amendment  we  would  have  had  a  constitutional  crisis,  in  my 
opinion,  of  major  proportions. 

As  I  go  back  and  look— and  I  am  certainly  not  as  smart  as  any  of 
you  on  this  committee — but  as  I  go  back  and  look  at  the  develop- 
ment of  electoral  reform  in  the  United  States,  what  I  note  is  a 
constant  struggle  for  every  advancement  in  terms  of  participatory 
democracy.  It  hasn't  been  easy.  It  took  us  years  to  extend  the 
franchise  to  women;  it  took  us  years  to  extend  the  franchise  to  our 
black  citizens;  it  took  us  years  to  extend  the  franchise  to  the  youth 
of  this  country. 

Mr.  Chairman,  at  times  you  may  be  lonely,  at  times  you  may  get 
discouraged.  But  I  think  you  owe  it  to  all  of  us  out  there  to  hang 
in. 

Thank  you. 

Senator  Bayh.  Thank  you,  Mr.  Feerick.  I  am  glad  you  didn't 
have  to  catch  a  plane  before  that  last  paragraph.  [Laughter.] 

As  extensive  as  your  comments  may  be,  I  appreciate  it. 

I  think  the  history  of  this  movement,  this  effort,  will  show  that 
at  an  early  day  in  our  collective  consideration  John  Feerick  was 
one  who  recognized  what  the  real  problems  could  be.  You  and 
other  members  of  the  bar  were  instrumental  also  at  an  early  stage^, 
as  you  were  with  the  25th  amendment,  putting  together  the  nucle- 
us of  concerned  citizens  of  this  country  to  study  and  ultimately 
conclude  as  the  bar  association  has — that  direct  election  is 
needed — and  I  have  considered  it  a  privilege  to  work  with  you  and 
to  know  you  as  a  friend  and  to  have  benefited  from  the  advice  and 
counsel  of  the  members  of  the  bar  association. 

Having  said  that,  why  don't  I  yield  to  my  colleague  from  South 
Carolina.  I  note  that  your  statement  in  more  detail  covers  some  of 
the  questions  that  I  might  have. 

Senator  Thurmond.  We  are  glad  to  have  you  with  us,  Mr. 
Feerick.  , 

Mr.  Feerick.  Thank  you,  Senator. 

Senator  Thurmond.  You  noted  last  year  that  the  concept  of 
federalism  was  one  tended  to  form  the  basis  for  the  legislitive 
branch  rather  than  for  the  executive  branch. 

Is  that  the  official  position  of  the  American  Bar  Association? 

Mr.  Feerick.  On  the  subject  of  federalism.  Senator?  I  am  not 
sure  I  understand  your  question. 
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Senator  Thurmond.  I  say  you  noted  last  year  that  the  concept  of 
federalism  was  one  that  tended  to  form  the  basis  of  the  legislative 
branch  rather  than  for  the  executive  branch.  ^    ,       ^ 

Mr  Feerick.  I  don't  think  there  is  a  position  of  the  American 
Bar  Association  as  such  on  that  question.  If  you  are  quoting,  as  I 
gather  you  are,  from  my  prior  testimony,  I  believe  I  was  reflecting 
a  point  of  view  of  my  own,  and  that  point  of  view  would  have  as 
important  features  of  our  federal  system,  certainly  the  legislative 
branch,  certainly  our  State  structure.  I  think  the  States,  as  an 
entity,  as  well  as  the  legislative  branch  of  government,  play  a  very 
important  part  in  our  federal  system. 

Senator  Thurmond.  What  is  the  historical  evidence  or  source 
work  that  you  relied  upon  in  making  this  assertion? 

Mr.  Feerick.  Which  assertion?  The  one  you  just  mentioned.  Sen- 
ator? 

Senator  Thurmond.  Your  testimony  last  year  on  page  2Z7. 

Mr.  Feerick.  My  statement  was,  as  I  mentioned,  based  on  cer- 
tainly my  study  of  the  debates  at  the  constitutional  convention 
where  the  framers  of  the  Constitution  spent  a  considerable  amount 
of  time  between  May  and  September  of  1787  focusing  on  the  Feder- 
al structure  in  terms  of  the  legislative  branch  of  Government.  And 
we  had  a  great  compromise  that  was  reached  with  reference  to  the 
population  element  in  the  House  and  the  State  element  in  the 
Senate.  It  was  in  large  part— those  debates,  those  discussions,  that 
I  had  in  mind  when  I  made  that  statement. 

Senator  Thurmond.  Is  one-man/one-vote  the  only  principle  that 
comes  into  play  with  respect  to  the  executive  branch? 

Mr.  Feerick.  We  believe — I  believe — in  the  context  of  an  election 
to  the  Executive  Office,  that  ought  to  be  the  principle.  That  is  not 
the  prihciple  now. 

Senator  Thurmond.  Well,  if  the  principle  of  American  democra- 
cy, such  as  a  simple  numerical  majority,  should  control,  then  I 
guess  we  would  have  to  consider  changing  all  of  our  basic  institu- 
tions. 

Mr.  Feerick.  Which  I  certainly  would  oppose  personally — and  I 
can  only  speak  for  myself  in  this  context — any  change  with  refer- 
ence to  the  legislative  branch  of  Government;  the  one-person /one- 
vote  rule  is  the  rule,  as  I  see  it,  with  reference  to  election  to  the 
House  and  the  Senate,  and  I  simply  urge  in  my  testimony  a  similar 
rule  in  the  case  of  the  election  of  the  President  of  the  United 
States. 

Senator  Thurmond.  Wouldn't  you  have  to  consider  the  method 
of  submitting  constitutional  amendments?  Wouldn't  you  have  to 
consider  changing  even  the  way  the  Senate  of  the  United  States  is 
constituted? 

Mr.  Feerick.  No,  sir. 

Senator  Thurmond.  You  don't  count  only  numbers,  because  cer- 
tainly in  both  instances  there,  numbers  don't  control.  Two-thirds  of 
both  bodies  submit  an  amendment,  three-fourths  of  the  States  have 
to  ratify.  And  three-fourths  of  the  States  are  smaller  States — they 
are  not  little  States  with  big  populations.  Every  State  has  two 
Senators.  Little  Rhode  Island,  small  in  area,  has  two;  Delaware, 
small  in  population,  has  two— just  as  many  as  New  York  or  Cali- 
fornia. 
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Mr.  Feerick.  May  I  respond? 

Senator  Thurmond.  So  I  just  wondered,  if  you  are  going  to 
change  this  system  here,  about  the  election  of  the  President,  aren't 
you  changing  the  whole  structure  of  Government  to  such  an  extent 
that  it  would  be  consistent,  then,  to  change  the  legislative  branch, 

too?  .       .  ,  ,     , 

Mr.  Feerick.  The  answer  to  your  question  is  no.  1  am  only  here 

in  support  of  the  proposed  constitutional  amendment  to  provide  for 

direct  popular  election  of  the  President  of  the  United  States.  We 

are  talking  about  an  election.  I  am  simply  urging  the  principle  that 

applies  in  every  other  election;  namely,  one  person,  one  vote.  I  am 

not  urging  anything  more  than  that. 

Senator  Thurmond.  But  don't  you  see  the  distinction  between 
one-man/one-vote  for  Governor— far  different  from  one-man/one- 
vote  for  President? 

Mr.  Feerick.  There  is  a  distinction  now  in  the  sense  that  the 
electoral  college  does  not  incorporate  the  one-person /one-vote  prin- 
ciple. We  don't  accept  that  there  should  continue  to  be  that  distinc- 
tion with  respect  to  the  election  of  the  President. 

Senator  Thurmond.  Wasn't  it  intended  that  each  of  the  States  is 
a  sovereign  entity  possessing  all  the  powers  not  delegated  to  the 
Union,  and  they  could  act  in  that  way,  but  that  the  central  Gov- 
ernment was  a  federation  of  the  States,  and  one  State  would  have 
just  as  many  Senators  as  another  State.  The  electoral  college  was 
based  on  that  same  system. 

Mr.  Feerick.  My  reading  of  the  debates  is  to  the  contrary.  Sena- 
tor. Certainly  James  Madison  and  the  other  delegates  who  ex- 
pressed support  for  a  system  of  direct  popular  election  ran  up 
against  arguments  that,  first,  people  would  not  have  the  requisite 
knowledge  to  identify  who  should  be  the  Presidential  candidates; 
there  were  questions  that  were  raised  concerning  suffrage  differ- 
ences among  the  States;  there  were  questions  that  were  raised  to 
the  effect  that  to  refer  the  choice  of  the  President  to  the  people 
was  like  referring  a  trail  of  colors  to  a  blind  person. 

I  don't  think  those  arguments  would  be  accepted  today,  or  should 
be  accepted.  I  think  the  test  of  the  people  voting  for  our  officials 
has  developed  over  a  long  period  of  time  in  this  country.  It  is  the 
most  cherished  principle  of  our  political  structure  today,  as  I  see 
it — the  one-person /one-vote  principle.  More  importantly  than  that, 
it  is  hard  for  me  to  defend  a  system  under  which  the  popular  vote 
loser  might  be  the  electoral  vote  winner. 

In  the  past  election,  for  example,  had  President  Carter,  by  a  shift 
of  less  than  10,000  votes  in  two  States,  lost  the  electoral  votes  of 
those  States,  he  would  not  have  been  the  electoral  winner.  And  yet 
his  popular  plurality  would  be  something  in  the  area  of  1,600,000 
votes.  I  think  that  that  result  would  have  been  hard  to  justify. 
Sure,  it  could  be  justified  that  our  constitutional  process  worked.  I 
am  suggesting  that  the  constitutional  process  should  work  in  a  way 
that  we  are  assured  that  the  will  of  the  people,  as  expressed  in  the 
popular  vote,  will  be   reflected   in  the  outcome  of  the  election. 

Senator  Thurmond.  Then  you  are  changing  it  to  a  national 
election  instead  of  a  Federal  election,  aren't  you? 
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Mr.  Feerick.  I  would  refer  to  it  as  a  Presidential  election  for  the 
person,  as  I  see  it,  who  should  be  the  representative  and  spokes- 
man for  all  the  people. 

Senator  Thurmond.  Well,  would  the  President,  under  this 
system— would  he  be  a  Federal  as  well  as  a  national  officer? 

Mr.  Feerick.  I  think  our  President  now  is  a  national  officer,  and 
I  think  we  should  complete  the  process  in  terms  of  the  develop- 
ment of  the  Presidency  by  making  our  system  reflective  of  the 
actual  development  in  the  Presidency. 

Senator  Thurmond.  When  you  elect  him  directly  by  the  people, 
aren't  you   removing  the   President,   then,   as   a  Federal   officer? 

Mr.  Feerick.  I  don't  think  we  are  changing  anything  other 
than 

Senator  Thurmond.  What  Federal  characteristics  do  you  have 
then? 

Mr.  Feerick.  I  was  going  to  say 

Senator  Thurmond.  With  direct  election  of  the  people. 

Mr.  Feerick.  I  was  going  to  say  that  I  think  what  we  do  is  we 
assure  that  the  person  with  the  most  votes,  which  is  the  principle 
in  every  other  election,  will  be  the  winner. 

Senator  Thurmond.  But  you  are  confusing  the  election  in  the 
sovereign  state  with  the  election  in  a  Federal  republic.  In  other 
words,  the  idea  our  forefathers  had  was  not  just  a  simple  majority, 
but  it  was  more  or  less  of  a  concurrent  majority,  to  have  a  broad- 
side support  from  all  the  whole  Nation,  little  States,  big  States, 
North,  South,  East,  West,  and  all — and  not  just  who  had  the  most 
numbers.  If  you  are  going  to  base  it  on  who  had  the  most  numbers, 
then  why  wouldn't  you  base  the  Senate  the  same  way,  the  legisla- 
tive branch  the  same  way? 

Mr.  Feerick.  As  I  mentioned  before.  Senator,  I  see  the  debates  in 
an  entirely  different  way,  and  that  is  that  in  terms  of  the  election 
of  the  President,  the  framers  doubted  that  the  people  would  have 
the  ability,  the  knowledge,  to  make  such  a  choice,  and  they  decided 
instead  that  there  should  be  a  group  known  as  the  Presidential 
electors  who  themselves  would  reflect  on  the  relative  merits  of  the 
various  candidates  for  the  high  office  and  make  their  own  judg- 
ment as  to  who  would  make  the  best  candidate  for  President. 

That  design  never  materialized.  That  is  what  I  believe  the  fram- 
ers did  with  reference  to  the  electoral  college. 

Senator  Thurmond.  But  the  political  parties  sprang  up  shortly 
after  that. 

Mr.  Feerick.  That's  correct. 

Senator  Thurmond.  And  that  went  out  the  window,  so  to  speak. 

Mr.  Feerick.  There's  no  disagreement  on  that.  All  I  am  simply 
saying  is  that  the  constitutional  design,  if  you  will,  with  respect  to 
the  electoral  college  never  materialized,  but  was  changed  by  cer- 
tainly the  development  of  the  political  party  system,  by  the  winner- 
take-all  system,  so  that  today,  were  we  to  abolish  the  electoral 
college,  I  am  simply  suggesting  that  we  are  not  changing  the 
scheme  that  the  framers  put  in  the  Constitution,  because  that  was 
changed  by  the  type  of  developments  you  just  mentioned. 

Senator  Thurmond.  Well,  if  you  wanted  to  get  around  the 
winner-take-all  proposition,  couldn't  you  just  split  your  electoral 
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vote  in  the  same  proportion  as  the  popular  vote?  That's  known  as 
the  proportional  system. 

Would  that  be  an  improvement  over  the  present  system? 

Mr.  Feerick.  I  would  say  it  would  have  a  feature  to  it  that  would 
be  more  reflective  of  the  popular  vote  in  each  State;  on  the  other 
hand,  some  people  have  raised  concern  that  a  proportional  vote 
system  would  encourage  splinter  parties  because  everybody  in  every 
State  would  be  able  to  get  a  certain  number  of  the  electoral  votes 
based  on  their  popular  vote  turnout,  and  there  have  been  studies  to 
suggest  that  the  proportional  vote  plan  might  increase  the  possibil- 
ity of  resort  to  the  contingent  election  feature.  Second,  I  would 
observe  that  the  proportional  vote  plan  does  leave  open  the  possi- 
bility of  the  popular  vote  winner  losing.  It  also  takes  away  the  so- 
called  advantage  that  is  said  to  accrue  to  the  large  States  under 
the  present  system,  but  it  retains  the  so-called  advantage  that  the 
small  States  have  under  the  present  system  by  virtue  of  the  appor- 
tionment scheme  of  electoral  votes. 

So,  essentially  what  one  might  be  suggesting  with  reference  to 
the  proportional  plan  is  a  system  that  retains  some  of  the  bias  of 
the  present  system,  and  removing  some  of  the  other  bias  that 
favors  another  group  of  States. 

Senator  Thurmond.  Mr.  Feerick,  don't  you  think  you  would  have 
a  lot  more  splinter  parties  under  direct  vote  than  you  would  under 
the  proportional  system? 

Mr.  Feerick.  I  don't  think  so,  Senator.  It's  my  view  that  what 
happens  under  the  electoral  college  or  direct  election  with  addition- 
al parties  in  large  part  turns  on  the  intensity  of  the  issue  and  the 
responsiveness  of  the  major  parties  with  reference  to  that  issue. 

I  also  suggest  that  in  terms  of  an  election  for  a  single  office, 
where  in  order  to  be  successful  a  candidate  has  to  obtain  at  least 
40  percent  of  the  popular  vote,  the  tendency  will  be  as  at  present 
for  groups  to  coalesce  in  the  existing  party  structure. 

Senator  Thurmond.  I  believe  you  stated  that  the  framers  set  up 
the  electoral  system  in  order  to  avoid  the  people  voting  directly — 
they  were  probably  not  informed  well  enough  and  therefore  they 
vote  for  electors  who  were  informed  on  the  issues  of  the  day 
maybe. 

Now,  how  does  that  explain  the  allocation  of  voting  power,  that 
is,  the  extra  influence  given  to  the  smaller  States? 

Mr.  Feerick.  As  I  read  the  debates,  a  number  of  electoral  votes 
were  given  to  each  of  the  States  based  on  the  congressional  appor- 
tionment scheme.  There  was  concern  that  there  might  be  partiality 
on  the  part  of  the  electors  in  terms  of  candidates  from  their  partic- 
ular State,  and  I  think  that  scheme  in  part  reflected  that.  There 
were  other  provisions  put  in  the  Constitution  to  deal  with  the  issue 
of  partiality,  namely,  that  each  elector  would  have  two  votes  only 
one  of  which  could  be  cast  for  a  citizen  of  his  own  State. 

Senator  Thurmond.  Mr.  Feerick,  as  a  matter  of  fact,  at  the 
Constitutional  Convention  in  1787,  weren't  the  delegates  there 
trying  to  devise  a  system  that  would  recognize  the  States  of  the 
Nation  as  well  as  the  individual  citizen  of  the  Nation.  They  were 
establishing  a  republic,  a  republic  in  which  not  a  majority  would 
rule — we  have  got  instance  after  instance  in  which  the  majority 
doesn't  rule  and  sometimes  more  than  a  majority  is  required:  If 


246 

Congress  passes  a  law,  the  President  can  veto  it— one  man  can  veto 
that  law,  but  by  a  two-thirds  vote  we  can  override  him;  if  you 
submit  a  constitutional  amendment,  it  takes  two-thirds  of  both 
bodies,  more  than  a  majority— then  it  takes  three-fourths  of  the 
States;  and  to  impeach  anyone  it  takes  two-thirds— instance  after 
instance  in  the  Constitution.  It  is  very  clear  that  we  were  not 
establishing  a  true  democracy,  but  were  establishing  a  republic. 

And  that  was  the  theory  on  which  the  electoral  college  was 
established.  In  other  words,  to  recognize  the  States,  because  you 
wanted  to  have  a  broad  consensus  throughout  the  Nation  in  select- 
ing the  President,  not  let  a  few  big  cities  or  big-city  States  do  it— 
but  let  every  State  have  a  part  in  it,  a  broadsided  affair.  That  was 
the  purpose  of  the  electoral  college;  wasn't  it? 

Mr.  Feerick.  I  don't  accept  that.  There  is  no  disagreement  be- 
tween us  concerning  the  setting  up  of  a  republic,  a  representative 
form  of  government.  I  am  simply  suggesting  that  that  republic 
form  of  government  is  better  served  by  a  principle  that  applies  in 
every  other  election,  namely,  you  count  up  the  popular  votes  and 
whoever  has  the  most  popular  votes  is  the  winner. 

I  don't  see 

Senator  Thurmond.  Well,  then,  you  are  going  on  the  theory  of  a 
pure  democracy;  you  are  not  going  on  the  theory  of  federalism.  We 
have  a  federation  of  States  and  their  powers  are  reserved  to  them, 
except  those  that  have  been  delegated  to  the  Union  and  reserved  to 
themselves  when  the  Constitution  was  written. 

Mr.  Feerick.  There  is  no  disagreement  between  us  on  the  impor- 
tance of  our  States  and  our  Federal  structure;  I  am  simply  suggest- 
ing that  in  terms  of  the  election  of  the  President  that  our  system 
should  be  reflecting  the  will  of  the  people  as  expressed  in  the 
popular  vote  count. 

Senator  Thurmond.  Well,  then,  you  are  abandoning  the  Federal 
system  and  going  to  a  national  system,  aren't  you?  As  far  as  the 
executive  branch  goes. 

Mr.  Feerick.  That  would  not  be  my  interpretation. 

Senator  Thurmond.  It  would  not  be? 

Mr.  Feerick.  No. 

Senator  Thurmond.  Well,  would  you  explain  why  it's  not? 

Mr.  Feerick.  My  interpretation  would  be  that  the  Presidency  has 
evolved  under  our  present  system  as  a  national  office.  Its  constitu- 
ency is,  in  terms  of  the  people  represented  by  the  President,  a 
national  constituency — and  I  simply  think  the  direct  popular  elec- 
tion amendment  perfects  that  part  of  the  system. 

Senator  Thurmond.  Well,  you  are  going  on  the  theory  that  every 
man  has  a  vote  and  the  State  has  no  part  in  it,  the  State  is  not 
recognized  in  it  at  all — it's  a  national  system,  it's  a  national  system 
and  the  federation  is  out  the  window. 

Mr.  Feerick.  No;  the  States  would— 

Senator  Thurmond.  So  far  as  the  legislative  branch  goes,  though, 
you  seem  to  want  to  adhere  to  the  legislative  theory  that  we  have 
now. 

Mr.  Feerick.  No;  the  States  would  continue  to  have  an  important 
role  in  the  functioning  of  our  party  system— the  primaries,  the 
caucuses,  election  regulations.  As  we  see  it,  the  States  would  con- 
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tinue  to  have  a  very  important  role  to  play,  as  they  should,  in  the 
Presidential  election  process. 

Senator  Thurmond.  Now,  we  will  move  on  very  fast  here  and  see 
if  we  can't  finish  in  just  3  or  4  minutes. 

The  subject  of  polling  members  of  organizations  to  learn  their 
feelings  on  the  stance  made  by  the  organization  came  up  in  our 
last  hearing.  I  note  in  the  1977  testimony  of  the  ABA  the  house  of 
delegates  adopted  a  resolution  endorsing  direct  election  of  the 
President. 

Now,  the  question  is:  Were  any  members  of  the  ABA  in  the 
various  States  polled  as  to  their  position  on  this?  I  am  a  member  of 
the  ABA;  I  don't  remember  getting  any  inquiry  about  it.  For  exam- 
ple, the  conversations  with  many  lawyers  in  South  Carolina,  I  find 
the  opposite  is  true,  that  they  do  not  favor  direct  election  of  the 
President. 

Now,  how  did  the  ABA  arrive  at  endorsing  the  direct  election? 

Mr.  Feerick.  Well,  let  me  just  restate  what  I  said  earlier.  When 
the  ABA  electoral  college  commission  developed  its  recommenda- 
tions, those  recommendations  were  presented  to  the  governing 
body  of  the  American  Bar  Association  that  consisted  of  lawyers 
from  every  State  of  the  country.  They  met— I  don't  recall  now  the 
State  in  which  they  met  at  that  time— and  debated  and  discussed 
the  subject  and  arrived  at  a  conclusion  to  adopt  the  commission's 
recommendation . 

Senator  Thurmond.  Who  did  that? 

Mr.  Feerick.  The  house  of  delegates  of  the  American  Bar  Associ- 
ation. 

Senator  Thurmond.  In  other  words,  the  house  of  delegates  made 
this  decision,  then. 

Mr.  Feerick.  The  house  of  delegates— that  is  the  governing  body 
of  the  American  Bar  Association. 

Senator  Thurmond.  And  they  made  the  decision,  is  that  right? 

Mr.  Feerick.  That's  correct. 

Senator  Thurmond.  So  the  members  were  never  polled. 

Mr.  Feerick.  I  don't  know  what  each — Mr.  Craig  Baab  of  the 
Washington  office  of  the  American  Bar  Association  just  handed  me 
a  note — he  is  on  the  staff  of  the  association.  The  note  is  to  the 
effect  that  all  State  bar  associations  are  represented  in  the  house 
of  delegates. 

I  don't  have  any  knowledge  in  terms  of  what  each  individual 
delegate  of  the  house  did  with  reference  to  the  lawyers  in  his 
particular  State. 

Senator  Thurmond.  Just  let  me  ask  a  simple  question,  then. 

Were  the  members  polled  to  get  this  result  or  did  the  house  of 
delegates  make  the  decision? 

Mr.  Feerick.  The  house  of  delegates  adopted  the  recommenda- 
tions of  the  ABA  commission.  What  each  delegate  did  in  terms  of 
arriving  at  his  own  judgment  as  expressed  in  the  vote  of  the  house 
of  delegates  I  don't  know. 

Senator  Thurmond.  Well,  do  you  know  whether  the  members 
were  polled  or  not? 

Mr.  Feerick.  Once  again,  Senator,  I  have  no  knowledge 

Senator  Thurmond.  You  say  you  don't  know?  Well,  that's  all  I 
want  to  know. 
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Mr  Feerick.  If  I  can  just  complete  my  answer.  I  don't  have  any 
knowledge  as  to  what  process  each  individual  member  might  have 
followed  in  terms  of  arriving  at  his  own  judgment.  I  am  not  aware 

of  any  poll.  ,      ,  ,,  i  ^ 

Senator  Thurmond.  Let  me  ask  the  gentleman  who  represents 

the  American  Bar  here  if  he  knows  whether  each  member  was 

polled,  each  member  of  the  American  Bar  was  polled. 
Mr.  Feerick.  Let  me  introduce  Craig  Baab  of  the  Washmgton 

office  of  the  ABA.  ,     ,,      r,     u 

Senator  Thurmond.  Thank  you  very  much,  Mr.  Baab,  we  are 

glad  to  have  you. 

Would  you  mind  answering  whether  the  members  were  polled  or 
just  the  house  of  delegates  made  the  decision. 

Mr.  Baab.  To  the  best  of  my  knowledge,  Senator,  the  associ- 
ation's house  of  delegates  made  the  decision,  as  it  does  for  every 
position  taken  by  the  American  Bar  Association. 

Senator  Thurmond.  That's  all  I  wanted  to  know. 

Mr.  Baab.  It  is,  as  most  other  institutions,  a  representative  insti- 
tution. Right  now  there  are  over  a  quarter  of  a  million  members, 
and  we  do  not  poll  the  entire  membership  on  each  issue  of  policy 
formation.  We  probably  would  go  broke  with  the  first  mailing  if  we 
polled  the  entire  membership. 

Senator  Thurmond.  The  ABA  doesn't  operate  on  a  system  of  one 
man,  one  vote,  then;  does  it? 

Mr.  Baab.  No,  sir,  not  entirely.  The  association's  representative 
form  of  governance  is  similar  to  the  Congress,  with  all  States 
having  delegates  in  our  house,  much  as  the  House  of  Representa- 
tives, based  on  a  State's  population. 

Senator  Thurmond.  Thank  you.  I  have  a  few  other  questions 
here.  To  save  time,  Mr.  Feerick,  if  you  will,  just  answer  these  for 
the  record. 

Mr.  Feerick.  Thank  you. 

Senator  Thurmond.  I  understand  there  is  another  witness  here 
who  has  got  to  catch  a  train. 

Thank  you  very  much  for  your  comments. 

Mr.  Feerick.  Thank  you.  Senator. 

[The  prepared  statement  of  John  D.  Feerick  follows:] 

Prepared  Statement  of  John  D.  Feerick 

Mr.  Chairman  and  members  of  this  distinguished  Committee,  my  name  is  John  D. 
Feerick.  I  am  a  practicing  lawyer  in  New  York  and  currently  serve  as  Chairman  of 
the  American  Bar  Association  Special  Committee  on  Election  Reform.  I  am  grateful 
for  the  privilege  of  appearing  before  this  Committee  to  express  the  views  of  the 
American  Bar  Association  on  the  issue  of  reform  of  our  system  of  electing  a 
President. 

The  views  of  our  Association,  I  know,  are  very  familiar  to  the  Committee.  We 
believe  that  the  electoral  college  method  of  selecting  the  President  and  Vice  Presi- 
dent should  be  abolished  and  replaced  by  a  system  of  direct,  nationwide  popular 
vote.  Representatives  of  the  Association  were  honored  to  appear  before  this  Commit- 
tee to  express  those  views  in  1967,  1970,  1973  and  1977. 

The  Association's  position  on  the  subject  of  electoral  college  reform  was  developed 
after  long  and  thorough  study  of  the  subject.  In  1966  the  Association  established  a 
special  commission  of  fifteen  members  to  study  the  subject,  representing  different 
walks  of  life,  professions,  and  sections  of  the  country.  The  membership  included 
governors,  judges,  lawyers,  constitutional  law  authorities,  political  scientists,  leaders 
of  the  bar,  and  representatives  of  labor  and  management;  and  they  represented 
broad  bipartisan  segments  of  American  life.  The  Chairman  was  Robert  G.  Storey  of 
Texas,  a  past  President  of  the  Association.  Governor,  and  now  Senator,  Henry 
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Bellmon  of  Oklahoma  was  a  member,  as  were  Professor  Paul  Freund  of  Harvard 
Law  School,  labor  leader  Walter  P.  Reuther,  former  President  of  Howard  Universi- 
ty, James  M.  Nabrit,  Jr.,  former  President  of  the  American  Political  Science  Associ- 
ation, C.  Herman  Pritchett,  former  Congressmen  Ed  Gosset  of  Texas  and  Kenneth 
B.  Keating  of  New  York,  and  others  of  similar  distinction.  The  report  of  that 
Commission  was  adopted  by  the  Association  in  1967  and  reaffirmed  in  1974.  I 
respectfully  submit  a  copy  for  the  record,  together  with  the  resolutions  expressing 
the  Association's  position. 

We  believe  the  advantages  of  a  system  of  direct  popular  election  of  the  President 
to  be  overwhelming. 

First,  it  is  the  only  system  that  would  eliminate  the  ever-present  hazard  that  the 
winner  of  the  popular  vote  will  not  be  the  electoral  vote  winner.  The  election  of  a 
popular  vote  loser  under  the  present  system  is  a  real  possibility.  Three  times  in  our 
history— 1824,  1876  and  1888— the  popular  vote  loser  was  elected, President.  Seven- 
teen times  a  shift  of  less  than  one  percent  of  the  total  popular  votes  cast  would  have 
made  the  popular  vote  loser  President.  In  our  last  presidential  election,  a  shift  of 
9,245  votes  in  two  states  would  have  denied  an  electoral  majority  to  President 
Carter  despite  a  popular  vote  plurality  of  1.6  million  votes.  We  view  the  election  of 
a  President  who  lost  in  the  popular  vote  to  be  an  unacceptable  risk. 

Second,  a  popular  vote  system  would  eliminate  the  danger  of  an  election  being 
decided  in  the  electoral  college  by  a  small  number  of  electors,  or  being  thrown  into 
the  House  of  Representatives  under  an  archaic  one  state,  one  vote  rule.  Although  it 
has  been  more  than  100  years  since  the  House  of  Representatives  has  had  to  choose 
a  President,  we  have  had  a  number  of  elections  in  this  century  in  which  a  shift  of 
less  than  one  percent  of  the  popular  vote  in  a  few  key  states  would  have  thrown 
those  elections  into  Congress.  The  1968  election  is  perhaps  the  most  dramatic 
example  of  these  possibilities.  Had  Nixon  lost  the  electoral  votes  of  California,  or 
the  states  of  Missouri  and  Ohio,  or  three  border  states,  no  one  would  have  had  a 
majority  of  the  electoral  vote.  The  battleground  then  would  have  shifted  to  the 
electoral  college  where  the  forty-five  electors  pledged  to  George  Wallace  would  have 
held  the  balance  of  power.  If  the  1968  election  had  gone  to  the  House  of  Representa- 
tives for  decision,  the  balloting  would  not  have  commenced  until  January  1969  and, 
because  of  the  political  composition  of  the  House  at  that  time,  both  candidates 
would  have  had  difficulty  obtaining  the  required  26  votes  by  Inauguration  Day. 

Third,  popular  election  would  abolish  the  potentially  dangerous  office  of  presiden- 
tial elector.  The  ability  of  pledged  electors  to  vote  against  their  party  nominees  has 
been  illustrated  in  five  of  our  last  seven  elections.  In  each  of  those  five  elections,  an 
elector  rejected  the  popular  will  of  his  state  and  voted  for  someone  of  his  own 
choosing.  Since  under  the  electoral  college  the  decision  of  the  people  is  meaningless 
unless  approved  by  the  electors,  such  a  barrier  between  the  people  and  their 
President  is  an  anachronism. 

Fourth,  direct  election  would  eliminate  all  of  the  voting  inequities  that  flow  from 
the  method  by  which  electoral  votes  are  allocated  among  the  states  and  from  the 
operation  of  the  winner  take  all  laws.  These  inequities  include  the  present  discard- 
ing of  all  popular  votes  cast  in  a  state  for  candidates  other  than  the  plurality 
winner;  the  assignment  of  a  premium  to  votes  cast  in  a  state  with  a  poor  voter 
turnout;  and  the  unequal  weight  accorded  a  vote  depending  on  the  place  of  resi- 
dence of  the  voter.  Voters  of  similar  disposition  throughout  the  country  also  are 
prevented  from  pooling  their  popular  votes  across  state  lines.  The  electoral  college 
system  has  been  referred  to  as  one  of  "competing  inequities".  Small  state  voters  are 
said  to  benefit  from  the  fact  that  all  states  are  entitled  to  three  electoral  votes 
regardless  of  size.  Large  state  voters  are  said  to  benefit  from  the  unit  rule  whereby ' 
their  states  are  able  to  award  large  blocs  of  electoral  votes.  Which  of  these  two 
inequities  is  greater  has  been  the  subject  of  considerable  study  and  debate.  Our 
Association's  position  on  this  issue  is  that  the  time  has  passed  when  we  can  afford 
to  have  a  privileged  position  for  any  class  of  voters  built  into  our  structure.  As  this 
Committee  recently  noted  about  these  competing  inequities: 

"A  practical  consequence  of  this  disfranchisement  is  that  it  discourages  the  mi- 
nority party  in  traditionally  one-party  States.  Simply  stated,  where  there  is  no  hope 
of  carrying  the  statewide  popular  vote  the  size  of  the  voter  turnout  for  the  likely 
loser  is  meaningless.  This  necessarily  leads  to  the  atrophy  of  the  party  structure  in 
many  States.  By  the  same  token,  the  prospective  winner  has  little  incentive  to  turn 
out  the  vote  because  the  margin  of  victory  likewise  is  meaningless.  In  sum,  the  unit 
rule  has  the  unhealthy  political  effect  of  both  discouraging  second  parties  in  areas 
of  one-party  dominance  and  discouraging  voting.  This  is  reflected  most  clearly  in 
the  poor  voter  turnout  in  U.S.  Presidential  elections  in  comparison  to  most  other 
democratic  nations." 
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Since  the  one-person  one-vote  has  become  the  most  important  principle  of  our 
voting  structure,  no  citizen's  vote  should  have  any  more  weight  than  any  other's  in 
the  election  of  the  one  official  who  serves  as  the  symbol  and  spokesman  for  all  the 
people. 

OBJECTIONS  TO  DIRECT  ELECTION 

Turning  to  the  objections  to  a  system  of  popular  election,  we  do  not  believe  that 
they  withstand  close  analysis  or  overcome  the  compelling  arguments  supporting  the 
direct  election  proposal. 

FEDERALISM 

It  is  frequently  argued  that  the  electoral  college  should  not  be  abolished  based  on 
principles  of  federalism.  A  reading  of  the  debates  of  the  Founding  Fathers  indicates 
that  the  electoral  college  was  established  for  reasons  unrelated  to  federalism.  Many 
of  the  Kramers  responsible  for  the  electoral  college  method  favored  a  system  of 
direct  popular  election.  James  Madison,  frequently  referred  to  as  "Father  of  the 
Constitution",  favored  it,  stating  that  the  people  were  the  fittest  source  for  election 
of  the  President.  Among  the  reasons  for  rejection  of  popular  election  and  the 
acceptance  of  an  electoral  college  compromise  were  distrust  of  the  people;  doubts  as 
to  whether  the  people  would  have  the  requisite  knowledge  to  identify  qualified 
persons  for  President;  and  suffrage  differences  among  the  States.  The  evidence  is 
strong  that  the  Framers  envisioned  the  electoral  college  as  a  system  under  which 
persons  of  the  highest  caliber  would  be  chosen  as  electors.  They  would  meet  in  their 
various  states,  examine  and  consider  the  merits  of  qualified  persons  for  President 
and,  exercising  their  own  judgment,  cast  two  independent  votes  for  President.  In 
casting  their  votes,  they  would  take  into  account  the  views  of  the  people  but  not  be 
bound  by  them.  This  constitutional  process  for  selecting  the  President  never  mate- 
rialized. It  was  changed  by  a  number  of  events:  First,  the  development  of  political 
parties  made  it  possible  to  identify  candidates  and  provided  a  means  whereby  those 
holding  similar  views  could  unite  behind  the  same  candidate.  Second,  the  develop- 
ment of  the  winner-take-all  approach  to  the  selection  of  electors,  whereby  the 
winner  of  the  popular  vote  in  a  state  receives  that  state's  electoral  vote,  combined  to 
eliminate  any  independent  decision-making  role  for  the  elector. 

We  still  agree  with  former  Senator  Mansfield  who  cut  through  the  issue  of 
federalism  by  stating: 

"[I]n  my  opinion,  the  Federal  system  is  not  strengthened  through  an  antiquated 
device  which  has  not  worked  as  it  was  intended  to  work  when  it  was  included  in  the 
Constitution  and  which,  if  anything,  has  become  a  divisive  force  in  the  Federal 
system  by  pitting  groups  of  States  against  groups  of  States.  As  I  see  the  Federal 
system  in  contemporary  practice,  the  House  of  Representatives  is  the  key  to  the 
protection  of  district  interests  as  district  interests,  just  as  the  Senate  is  the  key  to 
the  protection  of  State  interests  as  State  interests.  These  instrumentalities,  and 
particularly  the  Senate,  are  the  principal  constitutional  safeguards  of  the  Federal 
system,  but  the  Presidency  has  evolved,  out  of  necessity,  into  the  prinicpal  political 
office,  as  the  courts  have  become  the  principal  legal  bulwark  beyond  districts, 
beyond  States,  for  safeguarding  the  interests  of  all  the  people  in  all  the  States.  And 
since  such  is  the  case,  in  my  opinion,  the  Presidency  should  be  subject  to  the  direct 
and  equal  control  of  all  the  people." 

TWO-PARTY  SYSTEM 

Some  claim  that  direct  election  would  weaken  our  two-party  system  by  leading  to 
a  proliferation  of  parties.  This  objection  ignores  the  findings  of  those  who  have 
studied  the  reasons  for  the  two-party  system.  They  are  virtually  in  agreement  on 
the  point  that  election  of  legislators  and  executives  by  plurality  votes  from  single- 
member  districts  is  a  principal  pillar  of  two-partyism.  This  is  the  one  element  that 
all  two-party  systems  have  in  common.  Direct  election,  of  course,  would  not  change 
our  practice  of  electing  Members  of  Congress  and  State  Legislators,  Governors  and 
Mayors.  Direct  election,  in  our  view,  would  place  presidential  elections  on  this  same 
basis  and  thus  perfect  and  extend  the  feature  that  best  serves  the  two-party  system. 
It  is  interesting  that  some  of  these  authorities  list  the  college  as  a  factor  that  may 
contribute  to  the  maintenance  of  the  two-party  system;  others  ignore  it  as  a  factor; 
and  some  suggest  that  the  electoral  college  is  functionally  opposed  to  two-partyism, 
and  that  out  party  system  may  have  survived  despite  the  electoral  college  rather 
than  because  of  it. 

I  would  also  make  the  point,  Mr.  Chairman,  that  the  functioning  of  our  two-party 
system  in  presidential  elections  would  actually  be  strengthened  by  direct  election. 
By  eliminating  the  disfranchisement  of  state  minorities,  it  would  prevent  any  votes 
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from  being  written  off  as  worthless,  stimulating,  I  think,  genuine  two-party  competi- 
tion in  every  state.  ,     ,    .,      r    i.  ^u  *  ^u 

Those  who  advance  the  two-party  objection  frequently  overlook  the  tact  that  the 
present  system  offers  special  incentives  to  third-party  candidates  and  can  easily  give 
them  power  disproportionate  to  their  numbers.  Direct  election  would  fully  cure  the 
defects  in  our  system  which  third-party  candidacies  in  1912,  1924,  1948  and  1968 
sought  to  exploit.  It  would  also  remedy  other  faults  that  could  magnify  third-party 
efforts.  Close  analysis  proves  that  direct  election  will  actually  strengthen  the  two- 
party  system— not  weaken  it— by  removing  special  incentives  to  third  parties  and 
equalizing  all  voters  throughout  the  nation. 

RUNOFFS 

We  have  looked  at  the  question  of  runoffs  under  the  contingent  election  procedure 
of  S.J.  Res.  1.  By  requiring  a  candidate  to  obtain  at  least  40  percent  of  the  popular 
vote  in  order  to  be  elected,  we  believe  the  possibility  of  a  runoff  to  be  extremely 
remote.  History  demonstrates  that  it  is  unlikely  in  a  presidential  election  that 
neither  of  the  major  candidates  would  receive  at  least  forty  percent  of  the  vote.  For 
this  unlikely  contingency,  we  believe  the  runoff  to  be  a  desirable  procedure  since  it 
assures  that  the  people  would  elect  their  President  under  all  circumstances. 

We  also  believe  that  a  runoff  between  the  top  two  candidates  is  conducive  to  the 
maintenance  of  our  two-party  system.  The  most  a  splinter  group  could  hope  for 
would  be  to  cause  a  runoff  between  the  top  two,  an  accomplishment  that  probably 
would  not  be  worth  the  effort  in  the  first  place,  particularly  in  view  of  the  unlikeli- 
hood that  it  could  deny  40  percent  to  both  major  candidates.  The  runoff,  we  believe, 
would  encourage  splinter  groups  to  exercise  their  influence  inside,  instead  of  out- 
side, the  existing  party  structure.  As  Paul  Freund,  a  member  of  the  ABA  Commis- 
sion, said  before  the  House  Judiciary  Committee  in  1970: 

"This  provision  for  a  run-off  is  important  not  only  as  a  democratic  solution  to  the 
problem  of  a  deadlock,  but  as  a  deterrent  to  the  rise  of  splinter  parties.  Some  critics 
of  a  direct  popular  vote  have  feared  that  by  giving  effect  to  every  vote  in  the  final 
tally,  the  plan  would  foster  the  growth  of  minor  parties  and  would  jeopardize  the 
two-party  system.  If,  however,  the  only  achievement  that  such  splinter  parties  could 
hope  for  would  be  to  force  a  runoff  between  the  two  leading  candidates,  their  gain 
would  probably  not  seem  to  be  worth  the  candle  in  the  first  place,  and  there  would 
be  an  incentive  to  come  to  terms  with  a  major  party,  as  at  present. 

"The  two-party  system,  in  additicM,  is  buttressed  by  more  than  the  unit  count  of 
the  present  electoral  system;  it  rests  on  the  foundations  of  the  party  system  in 
Congress  and  the  states,  and  there  is  no  solid  reason  to  expect  that  these  founda- 
tions would  be  shaken  by  the  direct  election  of  the  President." 

FRAUD  AND  VOTING  IRREGULARITIES 

Some  opponents  of  the  direct  election  plan  argue  that  a  benefit  of  the  electoral 
college  system  is  that  it  minimizes  the  risks  of  voting  fraud  and  other  irregularities. 
In  our  view,  the  dangers  of  fraud  are,  if  anything,  less  probable  under  a  direct 
popular  election  procedure  than  under  the  electoral  college.  Under  the  winner-take- 
all  feature  of  the  present  system,  relatively  few  fraudulent  votes  in  one  or  two  key 
states  could  be  decisive  in  delivering  an  entire  bloc  of  electoral  votes.  Under  popular 
election,  there  is  less  incentive  for  fraud,  since  a  much  larger  shift  of  votes  on  a 
multi-state  basis  would  be  required  to  affect  the  result. 

RECOUNTS 

We  do  not  believe  that  a  demand  for  frequent  recounts  is  likely  under  a  system  of 
popular  election.  As  a  statistical  matter,  we  believe  that  the  larger  the  number  of 
votes  involved  in  an  election,  the  less  likely  it  is  that  the  election  will  be  close-^ 
enough  for  a  candidate  to  ask  for  a  recount.  In  our  opinion,  the  possibility  of  a 
recount  is  far  more  likely  under  our  present  system  where  a  small  shift  in  the 
popular  vote  in  a  few  close  states  could  change  the  nationwide  result. 

The  vote-counting  problems  that  are  likely  to  be  encountered  under  a  direct 
election  system  are  really  no  different  in  kind  from  those  that  exist  in  the  election 
of  a  governor  or  a  United  States  Senator.  The  principal  difference  now  under  the 
electoral  college  is  that  in  every  election  some  states  are  written  off  by  one  or  more 
parties.  When  a  party  has  little  or  no  chance  of  winning  the  state,  it  is  not  likely  to 
be  active  in  the  presidential  election  because  the  minority  votes  in  the  state  are 
cancelled.  If,  however,  every  vote  counted  in  the  national  total,  both  parties  would 
participate  actively  in  the  election,  including  policing  the  polls,  thus  assuring  an 
accurate  count. 
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In  addition  the  trend  toward  better  regulated  and  more  scientific  vote  counting 
has  reduced  and  in  our  opinion  will  continue  to  reduce  the  possibilities  of  irregulari- 
ties whHe  expediting  the  final  outcome.  With  a  cooperative  effort  on  the  part  of  the 
staterand  federal  |overnment,  the  Association  is  confident  that  procedures  and 
methods  can  be  adopted  to  assure  an  effective  system  of  direct  popular  election  of 
the  President. 

OTHER  PROPOSALS 

I  would  like  to  address  the  reform  proposals  other  than  direct  popular  election 
and  the  reasons  why  we  believe  they  should  not  be  accepted  by  this  Subcommittee. 

The  proposals  I  speak  of  are  the  automatic  plan,  which  would  assign  all  of  a 
state's  electoral  votes  to  the  winner  of  its  popular  vote;  the  district  plan  which 
would  assign  two  of  each  state's  electoral  votes  to  the  popular  winner  in  the  state 
and  the  rest  to  the  winner  of  the  popular  vote  in  each  of  the  state  s  districts;  and 
the  proportional  plan,  which  would  allocate  each  state's  electoral  vote  in  accordance 
with  the  percentage  won  by  each  candidate  of  that  state  s  popular  vote 

Under  each  of  these  plans,  the  present  formula  for  distributing  electoral  votes 
among  the  states  would  be  retained.  As  a  consequence,  none  of  these  plans  would 
eliminate  the  voting  inequities  arising  from  the  use  of  that  formula  Each  state 
would  continue  to  cast  its  assigned  electoral  votes  regardless  of  voter  turnout. 

Second,  the  allocation  of  electoral  votes  would  continue  to  be  based  on  the 
decennial  census.  Thus,  our  1980  presidential  election  will  be  governed  by  an  elec- 
toral vote  apportionment  based  on  the  census  of  1970,  thereby  disadvantaging  the 
voters  of  states  that  grew  in  size  in  the  1970's.  ,  ,  .  r  *  * 

Third  the  ratio  of  electoral  votes  to  population  would  continue  to  vary  trom  state 
to  state' because  each  state  is  now  assigned  three  electoral  votes  regardless  of  size. 
The  ratio  might  be  one  to  75,000  persons  in  state  A  and  one  to  four  times  as  many 
persons  in  state  B.  As  the  Supreme  Court  noted  in  MacDougall  v.  Green  [66b  U.b. 
281  290  (1948)],  the  notion  that  one  group  can  be  granted  greater  voting  strength 
than  another  is  hostile  to  our  standards  of  popular  representative  government. 

Consequently,  the  proportional,  district  and  automatic  vote  proposals  all  leave 
open  the  possibility  of  the  popular  vote  loser  being  elected  President.  Under  the 
automatic  vote  proposal,  for  example,  it  is  possible  for  a  person  to  become  President 
with  considerably  less  than  one-fourth  of  the  total  popular  vote.  Studies  indicate 
that  the  application  of  the  proportional  and  district  vote  plans  to  past  election 
returns  would  have  resulted  in  the  election  of -jjopular  vote  losers  in  some  cases  and 
would  have  thrown  the  election  into  the  House  of  Representatives  in  other  cases. 

The  automatic  vote  proposal  is  particularly  objectionable  because  it  would  freeze 
the  winner-take-all  system  into  the  Constitution,  thus  perpetuating  one  of  the  most 
criticized  aspects  of  the  electoral  college.  That  feature  totally  suppresses  at  an 
intermediate  stage  all  minority  votes  cast  in  a  state;  gives  inordinate  voting  power 
to  organized  groups  within  a  state;  discourages  voter  turnout;  limits  campaigning; 
and  places  an  undue  premium  on  the  effects  of  fraud,  accident  and  other  factors. 

While  it  might  appear  not  to  be  the  case,  the  winner-take-all  system  also  could 
effectively  continue  in  a  number  of  states  under  a  district  vote  system.  This  would 
be  true  in  the  states  which  would  have  one  Representative,  in  the  District  of 
Columbia,  in  one  party  states,  in  states  where  party  strengths  are  uniform  through- 
out, and  with  respect  to  the  two  electoral  votes  in  each  state  awarded  to  the  popular 
vote  winner.  This  is  more  than  theory.  In  the  instances  where  district  vote  plans 
were  used  between  1789  and  1892,  electoral  votes  of  the  states  involved  were  cast  as 
a  unit  approximately  two-thirds  of  the  time.  In  1960,  if  the  then  existing  congres- 
sional districts  were  employed  as  electoral  districts,  21  states  would  have  cast  their 
votes  as  a  bloc  and  7  would  have  cast  all  but  one  as  a  bloc.  On  the  other  hand,  the 
electoral  votes  of  most  large  states  effectively  would  be  split  by  use  of  a  district 
system  because  of  the  rigorous  two-party  competition  there. 

Even  in  states  where  the  electoral  votes  would  be  split  under  a  district  plan,  the 
votes  of  the  minority  in  each  district  would  be  suppressed  at  an  intermediate  stage. 
Indeed,  it  would  be  possible  for  the  popular  vote  loser  in  a  state  to  obtain  a  majority 
of  its  electoral  votes.  This  could  happen  where  a  candidate  won  a  majority  of 
districts  by  narrow  margins  and  lost  a  minority  of  districts  by  large  margins.  If  a 
district  system  were  used  in  1960,  Nixon  would  have  won  the  Presidency  by  a 
substantial  majority  of  the  electoral  votes  even  though  he  lost  the  popular  vote. 

The  district  vote  proposal  would  not  provide  a  voting  incentive  to  minority  party 
voters  in  each  district,  since  their  votes  would  be  suppressed  at  an  intermediate 
stage.  Moreover,  the  district  proposal  might  encourage  spoiler  candidates  because  of 
the  possibility  of  their  obtaining  electoral  votes.  This  proposal  is  subject  to  the 
further  objections  that  it  could  lead  to  the  gerry-mandering  of  districts  for  partisan 
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advantage  and  that  it  would  favor  small  states  with  few  districts  by  reducing  the 
importance  of  large  states  with  many  districts. 

Although  the  proportional  vote  plan  more  accurately  reflects  the  popular  vote 
cast  in  each  state  than  the  district  or  automatic  vote  plans,  it  favors  citizens  of  the 
smaller  states  and  introduces  new  inequities.  Larger  states  would  lose  the  advan- 
tage they  possess  by  reason  of  the  winner-take-all  unit  vote  feature  of  the  present 
system  while  smaller  states  would  retain  the  voting  advantage  they  have  by  reason 
of  the  unequal  distribution  of  the  electoral  votes  which  gives  such  states  greater 
electoral  votes  per  resident.  This  plan  also  would  increase  the  influence  of  states 
with  a  low  voter  turnout  and  states  dominated  by  one  party.  Computer  studies  show 
that  citizens  of  smaller  states  would  obtain  disproportionate  power  under  the  pro- 
portional system  in  influencing  the  outcome  of  a  national  election.  In  addition,  the 
ability  of  spoiler  candidates  to  throw  and  election  into  the  House  of  Representatives 
would  be  substantially  increased  under  the  proportional  plan,  since  each  state's 
electoral  votes  would  be  divided  among  all  the  candidates  in  proportion  to  their 
statewide  popular  vote.  Based  on  the  application  of  the  proportional  plan  to  past 
election  results,  a  minority  President  might  have  been  elected  in  1880,  1900,  and 
1960. 

In  contrast,  the  direct,  popular  vote  plan  would  embrace  the  best  features  of  the 
district  and  proportional  vote  proposals  while  remedying  all  of  the  major  defects 
and  dangers  of  the  present  electoral  college  system. 

CONCLUSION 

It  sometimes  is  said,  Mr.  Chairman,  that  if  the  system  isn't  broken,  we  shouldn't 
fix  it.  In  our  view,  the  workings  of  the  electoral  college  over  long  period  of  time 
have  demonstrated  the  need  for  substantial  repair.  While  we  have  been  fortunate  in 
the  caliber  of  our  Presidents,  a  number  of  defects  and  dangers  have  manifested 
themselves  which  could  operate  to  distort,  frustrate  and  reject  the  will  of  the  people. 
Its  continued  use  constitutes,  we  believe,  a  serious  threat  to  the  smooth  functioning 
of  our  governmental  system.  As  a  distinguished  committee  of  this  body  observed 
more  than  30  years  ago: 

"The  only  legitimate  object  of  an  election  is  to  accomplish  the  will  of  the  people. 
If  we  permit  a  system  to  prevail  that  thwarts  that  will,  we  trifle  with  one  of  the 
most  serious  purposes  of  Government.  .  .  .  When  that  may  happen  ...  we  need- 
lessly test  the  serenity  and  security  of  our  Government.  We  plant  hate,  discord,  and 
distrust  where  we  could  have  Nationwide  concurrence  in  the  goodwill  acceptance  of 
the  just  verdict  of  the  American  people.  H.  Rep.  262,  73d  Cong.,  1st  Sess.  (1940)." 

We  believe  the  case  for  a  system  of  nationwide  popular  vote  as  the  best  alterna- 
tive to  the  present  system  is  clear.  No  other  proposal  can  claim  that  it  will  assure 
that  the  winner  of  the  popular  vote  will  always  be  the  election  winner.  Can  we 
afford  to  continue  a  system  of  election  to  our  most  precious  office  which  is  unable  to 
give  this  assurance? 

Senator  Thurmond.  Now,  there  is  another  witness  here,  Dr. 
Judith  Best,  is  she  here?  Would  you  come  around,  Dr.  Best? 

Now,  Dr.  Best,  if  it  meets  your  approval  we  can  put  your  entire 
statement  in  the  record  and  it  will  be  printed  word  for  word — and 
then  would  you  care  to  talk  just  off  the  cuff  and  emphasize  any 
particular  points  you  had  in  mind? 

TESTIMONY  OF  JUDITH  BEST,  PROFESSOR  OF  POLITICAL 
SCIENCE,  STATE  UNIVERSITY  OF  NEW  YORK,  CORTLAND,  N.Y. 

Dr.  Best.  Thank  you,  Senator,  I  appreciate  the  opportunity  to  be 
here.  I  appreciate  the  opportunity  to  defend  the  electoral  college 
and  to  point  out  that  the  proposal  to  institute  a  direct  election 
system  is  a  proposal  to  fundamentally  change  our  system  of  gov- 
ernment. And  I  would  like  to  recall  the  words  of  my  late  colleague, 
Martin  Diamond,  a  leading  authority  on  the  American  founding, 
who  said: 

It  seems  quite  clear  to  me  that  the  electoral  college  is  easy  to  defend,  once  one 
gets  the  hang  of  it.  It  is  a  paradigm  of  the  American  idea  of  democracy.  Thus  to 
defend  it  is  not  only  to  help  retain  a  valuable  part  of  our  political  system,  but  also 
to  help  rediscover  what  the  American  idea  of  democracy  is. 
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We  are  now  beginning  preparations  for  the  celebration  of  the 
Bicentennial  of  our  Constitution,  the  oldest  living  constitution  in 
the  world.  At  such  a  time  it  is  particularly  appropriate  that  we 
rediscover  the  American  idea  of  democracy,  an  idea  that  has  served 
us  so  well  for  so  long.  The  proposal  for  a  direct  election  system  is 
in  itself  evidence  that  the  idea  needs  rediscovery. 

What  is  this  enduring  and  fundamental  idea  of  American  democ- 
racy? It  is  the  idea  of  the  rule  of  the  concurrent  majority.  It  is  the 
idea  that  no  important  decision  would  be  reached  without  the 
concurrence  of  each  interest  vitally  affected  by  the  decision.  The 
operating  prescripts  of  the  concurrent  majority  are  consultation, 
compromise,  and  coalition  building.  This  Madisonian  principle 
seeks  and  has  largely  achieved  a  governmental  system  that  reflects 
the  views  and  interests  of  broad  cross-sections  of  the  polity.  It  is 
the  organizing  principle  of  American  politics.  Nowhere  is  the  evi- 
dence for  this  more  clearly  found  than  in  the  Congress  of  the 
United  States.  Congress  is  formally  organized  on  geographic  lines 
and  because  of  ethnic,  occupational,  and  religious  clustering,  be- 
cause of  the  coincidence  in  the  interests  of  people  who  live  in  close 
proximity,  Congress  represents  interests  as  well  as  numbers.  The 
electoral  college  system  incorporates  the  Presidency  into  the 
system  of  concurrent  majorities  by  making  it  necessary  for  the 
President  to  win  States,  to  win  broad  cross-sectional  support.  This 
Presidential  election  system  is  now  being  attacked  in  the  name  of 
another  principle,  the  principle  of  the  simple  numerical  majority. 
The  principle  of  the  simple  numerical  majority  is  not  the  American 
idea  of  democracy  because  it  rests  on  a  fallacy,  the  fallacy  that  the 
numerical  majority  are  the  people  and  that  any  restrictions  or 
conditions  set  upon  the  rule  of  the  numerical  majority  are  restric- 
tions on  the  rule  of  the  people.  Let  us  remember  that  the  numeri- 
cal majority  is  merely  a  part  of  the  people.  Let  us  remember  that 
restrictions  and  conditions  set  upon  the  rule  of  the  numerical 
majority  may  be  necessary  to  protect  the  minority  and  to  accom- 
plish the  will  of  the  people  as  a  whole.  As  Madison  pointed  out  in 
Federalist  47,  the  unconditioned,  unrestrained  exercise  of  power  by 
the  one,  or  the  few,  and,  yes,  even  by  the  many,  is,  according  to  the 
American   principle  of  democracy,   the  very  essence  of  tyranny. 

The  principle  of  the  concurrent  majority  does  set  conditions  on 
the  rule  of  the  numerical  majority.  It  sets  a  distribution  condition. 
It  says  numbers  are  not  enough  for  legitimacy.  It  says  we  must 
take  into  account  the  fact  of  group  formation  and  group  alliance; 
we  rnust  take  into  account  the  intensity  of  preferences,  we  must 
take  into  account  the  geographic  distribution  of  interests. 

The  major  concern  of  those  who  oppose  the  electoral  college 
system  is  the  possibility  of  a  runner-up  President.  They  fear  that 
the  people  would  not  tolerate  a  runner-up  President  because  they 
apparently  believe  that  the  numbers  of  popular  votes  are  all  that 
matter  to  the  people.  They  apparently  believe  that  numbers  of 
ballots  are  the  only  test  for  legitimacy.  In  light  of  the  fact  that  the 
people  have  just  recently  accepted  the  legitimacy  of  Gerald  Ford, 
the  first  President  in  the  history  of  the  republic  who  had  not  been 
confirmed  by  a  national  election,  these  conclusions  and  fears  seem 
unfounded.  The  people  in  their  commonsense  recognized  that  elec- 
toral systems  serve  and  must  serve  more  than  the  simple  numeri- 


255 

cal  majority  principle.  The  people  recognized  that  the  uninterrupt- 
ed flow  of  government  has  a  high  priority.  When  we  recall  that 
Richard  Nixon,  the  President  who  won  the  highest  popular  vote 
majority  in  the  history  of  the  Presidency,  resigned  the  office  in 
disgrace,  or  when  we  recall  that  Lyndon  Johnson,  the  President 
with  the  second  highest  popular  vote  majority,  could  not  seek  a 
second  nomination  while  engaging  in  the  most  unpopular  war  in 
the  Nation's  history,  we  may  begin  to  understand  why  our  prag- 
matic people  do  not  worship  at  the  altar  of  the  majority  principle. 

The  system  of  electing  the  President  should  have  three  charac- 
teristics: First,  it  must  be  democratic— everyone's  vote  should  count 
the  same.  Under  our  current  system  everyone's  vote  does  count  the 
same,  in  the  States.  As  Martin  Diamond  pointed  out,  "The  elec- 
tions have  already  become  as  directly  popular  as  they  can  be,  but 
in  the  States."  The  direct  election  plan  would  not  make  our  Presi- 
dential elections  more  democratic,  rather  this  plan  would  defedera- 
lize  our  Presidential  elections. 

Second,  an  electoral  system  should  produce  a  definite  accepted 
winner  and  avoid  prolonged  contests  and  disputes.  The  current 
system  does  this  admirably.  It  has  never  failed.  It  has  a  very  strong 
bias  in  favor  of  a  single  election.  Runoffs  and  contests  would  thrust 
the  country  into  a  Pope/ anti-Pope  situation.  What  would  throw  the 
country  into  turmoil  is  uncertainty  about  who  the  real  President 
is.  The  40  percent  run-off  provisions  of  the  direct  election  plan  are 
an  open  invitation  to  this  kind  of  crisis,  and  might  easily  result  in 
not  one  but  two  contests:  A  contest  to  determine  if  anyone  had  won 
40  percent  of  the  vote  and,  if  so,  who;  and,  in  the  event  that  no  one 
had,  a  contested  runoff.  In  each  contest  every  ballot  box  in  the 
country  would  be  subject  to  challenge. 

Third,  the  electoral  system  should  produce  a  President  who  rep- 
resents the  concurrent  majority,  a  President  who  has  won  the 
support  of  a  broad  cross-section  of  the  country,  a  President  who 
represents  the  Nation  in  its  diversity.  The  current  system  does  this 
and  it  does  it  quite  well.  Because  it  severely  penalizes  sectional 
candidates,  it  prevents  lopsided  sectional  majorities  from  dominat- 
ing the  Presidential  contest.  The  requirement  for  a  broadly  based 
victory  is  essential  in  a  continental  heterogeneous  nation.  This 
requirement,  in  a  country  that  has  already  suffered  one  civil  war, 
should  be  prized.  The  price  of  this  highly  desirable  characteristic  of 
the  Presidency  is  the  remote  possibility  of  a  runner-up  President.  I 
submit  that  the  remote  risk  of  a  runner-up  President  is  not  too 
great  a  price  to  pay  for  such  an  important  benefit. 

The  direct  election  system  has  but  one  concern:  the  size  of  the 
popular  vote.  The  electoral  college  system  is  concerned  not  only 
with  the  size  of  the  popular  vote,  but  also  with  the  distribution  of 
the  popular  vote.  This  is  what  makes  it  a  paradigm  of  the  Ameri- 
can idea  of  democracy.  The  organizing  principle  of  American  poli- 
tics rests  on  two  conditions  not  simply  one.  The  first  is  the  princi- 
ple of  the  numerical  majority  and  the  second  is  the  distribution  of 
that  majority.  This  complex  principle,  the  principle  of  the  concur- 
rent majority,  is,  has  been,  and  was  intended  to  be  the  American 
idea  of  democracy  because  the  size  of  the  popular  vote  is  not 
sufficient  to  maintain  liberty. 
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The   direct   election    system    would    in    fact   be   a   fundamental 
change  in  our  system  of  government.  If  the  Founders  were  wrong, 
if  the  principle  of  the  concurrent  majority  is  an  anachronism  it  the 
true  principle  of  American  democracy  should  be  the  simple  nu- 
merical majority,  then  we  must  consider  changing  all  of  our  basic 
institutions  and  not  just  the  Presidency.  We  must  consider  chang- 
ing our  method  of  constitutional  amendments,  and,  ot  course,  we 
must  consider  changing  the  Senate  of  the  United  States,  for  if  it  is 
only  numbers  of  voters  that  matter,  then  why  should  the  citizens  ot 
Indiana  and  Utah  have  as  many  Senators  as  the  citizens  of  New 
York*^  If  legitimacy  is  based  on  numbers  alone,  then  the  legitimacy 
of  the  Senate  is  open  to  serious  question.  But  the  case  has  not  been 
made  that  the  Founders  were  wrong.  I  for  one  do  not  think  that 
they  were  wrong,  because  the  simple  rule  of  the  numerical  major- 
ity is  the  tyrannical  form  of  democratic  government.  Equality  is  a 
very  high  value,  but  so  is  liberty,  and  the  genius  of  the  principle  of 
the  concurrent  majority  is  that  it  balances  both.  „  ,,    „ 

Senator  Thurmond.  You  gave  your  statement  in  full.  Dr.  Best.'' 

Dr.  Best.  Yes,  I  did.  Senator. 

Senator  Thurmond.  Now,  for  the  reporter,  since  she  gave  her 
statement  in  full,  it  won't  be  necessary  to  print  it  again.         ^ 

Dr.  Best.  I'm  sorry,  Senator,  I  didn't  realize  that  you  didn  t  want 

me  to 

Senator  Thurmond.  No,  that's  all  right;  either  way  you  wanted 
to  do  it.  I  just  didn't  want  to  duplicate  it  in  the  record. 

Dr.  Best,  I  want  to  thank  you  for  coming  here,  and  I  think  you 
made  a  concise  and  brief  statement  which  hits  the  nail  right  on  the 
head,  and  we  appreciate  your  presence  and  your  providing  us  with 
this  magnificent  statement.  I  am  sure  it  will  be  a  fine  addition  to 
the  record. 

Is  there  anything  else  you  wanted  to  say? 

Dr.  Best.  There  is  one  other  thing.  Senator,  with  regard  to 
Senator  Bayh's  great  concern  about  the  1968  election  and  the 
potential  in  that  election  for  what  I  believe  he  would  call  the 
George  Wallace  syndrome. 

As  I  sat  here  today,  listening  to  his  concern,  it  struck  me  that  it 
was  very  much  like  the  story  of  the  messenger  who  came  to  the 
king  to  report  bad  news,  but  he  also  reported  that  he  had  con- 
tained the  trouble.  And  the  king  decided  to  kill  the  messenger. 

In  the  1968  election,  the  electoral  college  system  reported  what 
Senator  Bayh  believes  to  be  bad  news— and  I  must  say  I  shared  his 
attitude  toward  that— and  that  was  that  13.5  percent  of  the  popula- 
tion voted  for  George  Wallace.  But  the  electoral  college  system 
took  that  bad  news  and  contained  it;  it  reduced  that  13.5  percent  of 
the  popular  vote  that  George  Wallace  attained,  and  converted  it 
into  a  mere  8  percent  of  the  electoral  vote. 

I  believe  that  under  the  proposed  direct  election  system  with  its 
runoff  plan  George  Wallace  would  have  far  greater  influence,  be- 
cause it  would  be  far  easier,  under  a  direct  election  plan,  for  a  3d, 
4th,  and  5th,  and  20th  party  candidate  to  divide  the  popular  vote 
and  force  a  runoff,  and,  in  a  runoff  situation,  to  bargain  with  the 
two  leading  candidates. 

Senator  Thurmond.  Senator  Bayh  had  to  leave  to  go  on  account 
of  the   illness  of  his  wife.   Would  you   mind   responding  to  any 
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questions  that  he  may  have?  I  don't  think  I  have  any  particular 
questions.  I  just  want  to  commend  you  for  your  excellent  state- 
ment. 

Do  you  have  any  questions? 

Ms.  Atcheson.  Senator  Thurmond,  if  we  could  submit  questions 
in  writing,  that  would  be  fine. 

Dr.  Best.  That  would  be  fine. 

Ms.  Atcheson.  Thank  you. 

Senator  Thurmond.  Without  objection  that  will  be  done,  and  also 
any  other  member  of  the  subcommittee  who  wishes  to  submit  any 
questions  to  the  various  witnesses,  feel  free. 

All  right,  thank  you  very  much.  Dr.  Best,  for  your  appearance. 

Dr.  Best.  Thank  you. 

[The  following  was  subsequently  submitted  by  Senator  Bayh:] 

Mr.  Bayh.  Once  again  the  inability  to  question  the  witness  per- 
sonally leads  me  to  summarize  my  response  to  several  points  raised 
by  Dr.  Best. 

One,  I  would  agree  that  on  the  whole  the  electoral  college  tends 
to  produce  a  winner  with  broad  cross  sectional  support.  Of  course, 
it  is  possible  under  the  present  system  to  win  with  electoral  votes 
clustered  in  certain  regions  of  the  country,  and  one  can  hypoth- 
esize such  a  situation  rather  easily.  The  latest  election  gives  an 
easy  example  of  a  candidate  who  pretty  much  splits  the  country 
geographically.  The  reason  we  have  had  few  sectional  President  is 
because  we  are  a  heterogeneous  nation,  with  many  cross  divisions 
of  interest;  economic,  religious,  geographic,  philosophic,  to  name 
just  a  few.  Therefore,  in  the  last  5  elections  I  can  count  only  13 
instances  out  of  a  possible  254  where  any  Presidential  candidate 
has  carried  a  State  with  more  than  70  percent  of  the  popular  vote. 

What  I  find  hard  to  believe,  however,  is  that  direct  election  with 
its  numerical  majority,  would  make  it  any  easier  for  a  Presidential 
candidate  to  achieve  victory  without  cross  sectional  support.  By  my 
calculations,  even  if  we  were  willing  to  concede  in  our  wildest 
generosity  that  a  candidate  in  1976  carried  a  large  number  of 
States  with  over  70  percent  plurality,  it  would  have  taken  18  of  the 
largest  States,  in  order  of  size,  to  acquire  40  percent  of  the  popular 
vote  and  that  without  a  single  vote  in  another  State.  These  States 
are  pretty  well  distributed  across  the  map  of  the  country.  To  pre- 
suppose that  any  candidate  would  attract  more  than  70  percent  of 
18  States  votes  at  any  one  time  is  to  indulge  in  the  same  sort  of 
irresponsible  speculation  that  would  allow  an  electoral  college 
winner  who  is  able  to  carry  the  electoral  vote  prize  with  a  one  vote 
plurality  in  just  11  of  the  largest  States.  Neither  is  likely,  just  as 
neither  is  impossible.  I  remain  to  be  convinced  that  one  is  more 
likely  than  the  other.  Just  as  it  is  highly  improbable  for  a  Senator 
or  Governor  in  a  State  of  any  size  to  win  his  election  without  a 
certain  degree  of  geographic  distribution,  so  it  is  even  more  im- 
probable that  a  candidate  campaigning  in  a  more  diversified  arena, 
the  Nation,  could  win  the  Presidency  without  cross  sectional 
support. 

Exhibit  I. — 1976  Presidential  Election 

Minimum  number  of  states  and  popular  votes  necessary  for  a  victory  in  the 
Electoral  College. 
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l-vote  plurality 
St3tg  I  in  a  2-man  race  Electoral  vote 


California ?'S?HS                      !5 

New  York 3,267,086                       4 

Pennsylvania 2,310,395                      2/ 

jexas                                                      2,035,943                      26 

Illinois:;;!!::; 2.359,458           26 

Ohio                                                     2,055,938                       25 

Michigan: 1.826,876                       21 

New  Jersey 1,507,237                       17 

Florida 1.575,317                       17 

Massachusetts 1,273,780                      14 

Indiana 1.110.181 13 

Total-11  States ^  23,255,761  272 


■  Listed  from  largest  to  smallest  numtwr  of  electoral  votes. 

•  Representing  only  28.5  percent  of  ttie  81,555,889  popular  votes  cast  nationally. 

Exhibit  II.— 1976  Presidential  Election 

Minimum  number  of  states  required  for  a  victory  had  votes  been  cast  in  a  two- 
man  direct  popular  contest;  and  the  geographic  regions  represented. 

Seventy  percent  of  the  popular  vote ' 

State  and  region:  ^ 

California— West 5,506,982 

New  York— East 4,573,919 

Pennsylvania— East 3,234,551 

Texas— South 2,850,319 

Illinois— Midwest 3,303,239 

Ohio— Midwest 2,878,311 

Michigan — Midwest 2,557,624 

New  Jersey— East 2,110,130 

Florida— South 2,205,442 

Masschusetts— East 1,783,291 

Indiana— Midwest 1,554,253 

North  Carolina— South 1,175,240 

Missouri— Midwest 1,367,520 

Virginia— South 1,187,966 

Georgia— South 1,027,221 

Wisconsin— Midwest 1,472,923 

Tennessee— South 1,033,442 

Maryland— East 1,007,928 

Total— 18  States ^  40,830,301 

'  This  exceptionally  high  figure  is  used  because  it  approximates  the  largest  percentage  of  the 
vote  a  candidate  ever  receives  in  a  single  State,  even  under  extraodinary  circumstances,  for 
example,  Jimmy  Carter's  66.7  percent  share  of  the  -vote  in  Georgia  in  1976.  (Vote  Totals 
exceeding  70  percent  have  occurred  only  15  times  in  the  last  5  elections,  or  a  mere  5.9  percent  of 
the  254  possibilities.)  A  candidate  accumulating  such  pluralities  in  18  States  is  highly  unlikely; 
that  they  could  be  amassed  without  capturing  a  single  vote  in  the  remaining  States  is  an  even 
more  remote  conceivability,  but  this  only  lends  further  credence  to  the  example. 

'  Listed  from  largest  to  smallest  number  of  electoral  votes. 

'  40,777,946  votes  needed  to  win  (a  1-vote  plurality  of  the  81,555,889  votes  cast  nationally). 

THE  ELECTORAL  COLLEGE  AND  REGIONAL  CANDIDACIES 

Two,  contrary  to  the  views  espoused  by  several  opponents  of  the 
direct  election  amendment  such  as  Dr.  Best,  the  electoral  college 
does  not  necessarily  serve  to  contain  third  party  candidates. 
Rather,  the  institution  sustains  them  as  dangerous  elements  in  our 
quadrennial  game  of  electoral  roulette.  In  1948,  when  Strom  Thur- 
mond ran  on  a  State's  Rights  ticket,  his  2.4  percent  of  the  popular 
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vote  was  translated  into  a  7.3  percent  share  of  the  electoral  tally 
by  the  distorting  mechanism  of  the  electoral  college.  Thus,  it  is 
easy  to  see  that  the  present  system  is  capable  of  bloating  the 
impact  of  regional  splinter  candidacies,  conceivably  providing  them 
with  the  means  to  broker  an  election. 

Consider,  for  example,  the  possibility  of  a  regional  candidate 
from  the  Northeast  running  in  1984  on  the  issue  of  energy  policy, 
and  playing  heavily  on  the  declining  importance  of  the  east  coast 
relative  to  the  rapidly  developing  States  of  the  Sunbelt.  One  could 
predict  that  New  Englanders  for  one,  tired  of  bearing  an  unequal 
burden  of  rising  oil  prices  and  facing  increasing  unemployment  as 
industry  migrates  southward,  would  be  quick  to  jump  on  the  band- 
wagon. New  Yorkers  as  well,  particularly  those  from  the  city  who 
often  view  each  corporate  move  to  Houston  or  Atlanta  as  a  person- 
al  affront,   might   find   such   a   candidacy   in   their  best   interest. 

Regional  candidates  in  recent  memory  have  utilized  bases  of 
support  located  primarily  in  small,  electorally  disadvantaged  States 
of  the  South.  Our  hypothetical  candidate  would  not  suffer  from  this 
problem;  in  fact,  he  would  have  an  excellent  shot  at  capturing  the 
votes  of  such  electoral  heavyweights  as  New  York  and  Pennsylva- 
nia. In  addition  to  this  strong  regional  foundation,  the  candidate's 
tough  stand  on  oil  conservation  and  advocacy  of  alternative  sources 
of  energy  would,  in  all  likelihood,  generate  substantial  support  for 
his  bid  with  environmentalists  and  conservationists  across  the 
Nation.  Consequently,  he  would  satisfy  both  criteria  necessary  for 
a  third  candidate  to  bring  off  a  deadlock  strategy  in  the  electoral 
college,  as  stated  by  Judith  Best  in  her  book  "The  Case  Against 
Direct  Election  of  the  President":  Possession  of  a  strong  regional 
base  where  one  can  win  electoral  votes,  and  a  national  appeal 
allowing  one  to  maintain  "a  fairly  even  electoral  vote  division 
between  the  two  major  candidates  in  order  to  prevent  the  stronger 
candidate  from  getting  an  electoral  majority." 

Chart  A  lists  those  States  that  there  is  good  reason  to  believe 
would  fall  into  the  third  party  column. 

Chart  A  Electoral 

State:  ""'"^ 

Connecticut 8 

Maine 4 

Massachusetts 14 

New  Hampshire 4 

New  Jersey 17 

New  York 41 

Pennsylvania 27 

Rhode  Island 4 

Vermont 3 

Total '122 

'  The  total  number  of  available  electoral  votes  is  538,  with  a  majority  of  these  (270)  required 
for  a  victory. 

With  over  22  percent  of  the  electoral  vote  in  the  hands  of  the 
third  party  candidate,  there  is  no  realistically  conceivable  way  that 
either  of  the  two  major  party  contenders  could  capture  a  majority 
in  the  electoral  college.  The  election  would  be  thrown  into  the 
House  of  Representatives  with  each  State  regardless  of  population 
possessing  only  a  single  vote,  and  the  third  party  candidate  cast  in 
the  role  of  kingmaker. 


260 

Three,  Dr.  Best  repeats  Martin  Diamond  to  the  effect  that  voting 
the  electoral  college  system  is  democratic  in  that  each  vote  counts 
the  same,  within  the  State,  and  analogizes  the  electoral  college  to 
our  election  of  U.S.  Senators.  The  weakness  of  the  analogy  of 
course  is  that  whereas  a  voter  for  Senator  votes  for  a  candidate 
who  will  win  or  lose  within  that  unit  or  State,  a  voter  for  President 
casts  his  ballot  for  a  candidate  who  is  running  nationwide.  There- 
fore the  voter  in  the  first  instance  has  equal  voting  influence  with 
every  other  voter  or  election  unit.  The  voter  for  President  however 
has  unequal  influence  compared  to  those  in  other  voting  units.  In 
recognition  of  this  effect,  as  Dr.  Best  may  be  aware,  two  suits  have 
already  been  brought  in  Federal  courts  in  recent  years  by  citizens 
of  small  States  claiming  that  they  have  been  discriminated  against 
in  favor  of  citizens  of  the  larger  States  in  Presidential  elections. 
Delaware  v.  New  York,  cert,  denied,  585  U.S.  895  (1966);  Hilton  v. 
Baggett,  cert,  denied,  47  U.S.L.W.  3497  (Jan.  22,  1979). 

A  closer  analogy  to  the  electoral  college  would  be  drawn  by  Dr. 
Best  if  the  senatorial  race  was  won  by  winner  take  all  elections  in 
congressional  districts  within  the  State.  To  complete  the  analogy 
however,  it  would  be  necessary  to  make  the  districts  unequal  in 
respect  to  population. 

It  has  never  been  seriously  suggested  that  the  manner  of  electing 
the  Members  of  the  Senate  be  changed.  The  different  kinds  of 
representation  in  the  two  Houses  of  Congress  comprises  one  of  the 
major  tenets  of  federalism.  Representation  in  Congress  was  the 
subject  of  the  great  Connecticut  Compromise  in  the  constitutional 
convention,  and  constituted  the  agreement  which  made  the  union 
of  the  States  possible.  The  sanctity  of  the  States  equal  representa- 
tion was  hammered  home  further  in  article  V  of  the  Constitution, 
where  it  says  of  the  amendment  process,  "that  no  State,  without  its 
Consent,  shall  be  deprived  of  its  equal  Suffrage  in  the  Senate."  It 
has  been  argued  that  it  would,  in  fact,  be  impossible  to  amend  the 
Constitution  to  alter  the  composition  of  the  Senate,  should  anyone 
ever  consider  it. 

Four,  an  essential  characteristic  of  a  Presidential  election  accord- 
ing to  Dr.  Best,  is  that  it  produces  a  definite  winner  without 
prolonged  contests.  She  describes  direct  election  in  this  regard  as  a 
"turmoil  of  uncertainty."  Again,  I  wait  to  be  shown.  We  seem  to  be 
able  to  survive  such  chaos  in  every  statewide  direct  election.  The 
smaller  population  of  a  State  tends  to  produce  much  smaller  mar- 
gins of  victory  than  would  occur  with  the  increased  population  of 
the  Nation.  An  election  involving  many  million  votes  tends  to 
widen  the  plurality  to  an  incontestable  point.  In  point  of  fact,  we 
have  had  very  few  recounts  in  statewide  contests,  probably  in  large 
part  because  in  most  instances  the  net  change  in  vote  is  liable  to 
be  miniscule.  Errors  on  both  sides  cancel  each  other  out.  The 
largest  net  shift  in  recent  years  in  statewide  recounts  has  been 
only  0.53  percent  of  the  vote.  We  must  remember  that  even  in  the 
extremely  close  race  of  1960,  John  Kennedy  won  by  118,574  votes, 
or  0.7  percent  of  all  votes  cast.  Therefore,  even  if  we  had  started 
from  scratch  and  recounted  every  single  vote,  it  would  have  been 
unprecedented   if  the  result  would   have  turned  out  differently. 
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Of  course,  with  Senate  Joint  Resolution  28,  voting  is  done  as 
now,  precinct  by  precinct,  State  by  State,  and  therefore  alleged 
irregularities  would  be  localized  as  in  the  present  system. 

Responses  to  Senator  Simpson's  Questions  by  Dr.  Judith  A.  Best 

Question  1.  Would  you  give  me  your  speculations  about  what  specifically  would 
happen  under  modern  conditions,  if,  through  the  electoral  system,  a  candidate  were 
elected  President  who  had  received  fewer  popular  votes  than  one  of  his  opponents? 

Answer  1.  I  do  not  consider  it  likely  that  a  candidate  who  had  received  fewer 
popular  votes  than  one  of  his  opponents  would  be  elected  President,  unless  his 
opponent  waged  a  sectional  campaign.  Our  current  system  magnifies  the  popular 
vote  plurality  winner's  margin  of  victory  in  the  Electoral  College,  unless  the  candi- 
dates' popular  appeal  is  intensely  concentrated  in  a  few  states.  Geographic  concen- 
tration of  votes  becomes  unproductive  at  a  certain  point,  and  the  parties  and  the 
candidates  are  well  aware  of  this  fact.  Therefore,  in  my  considered  judgment,  if  a 
candidate  were  to  be  elected  although  a  "runner-up"  in  the  popular  vote  his  elector- 
al base  would  be  broader  than  that  of  the  popular  vote  winner,  and  this  broad  cross- 
sectional  base  would  counter-balance  the  charge  of  being  a  "runner-up".  The  cross- 
sectional  base  is  a  very  strong  argument  for  legitimacy  because  it  is  a  constitutional 
requirement  for  constitutional  amendments  and  it  is  the  base  required  for  the 
United  States  Congress.  This  is  especially  evident  in  the  case  of  the  Senate. 

In  the  unlikely  event  that  a  runner-up  were  selected  by  the  electoral  system,  a 
period  of  debate  and  discussion  on  the  legitimacy  of  the  President-Elect's  mandate 
would  follow,  even  as  there  was  a  debate  and  discussion  regarding  the  legitimacy  of 
Gerald  Ford's  mandate.  Such  a  debate  could  have  the  salutary  result  of  educating 
the  people  in  the  principles  of  the  regime,  leading  to  a  rediscovery  of  the  American 
idea  of  democracy.  A  few  people  might  be  seriously  disaffected,  but  I  believe  their 
numbers  would  be  small.  After  a  relatively  short  period  of  some  national  soul 
searching,  the  country  would  turn  its  attention  to  issues  of  public  policy,  to  the 
proposals  of  the  new  administration,  to  the  wisdom  of  its  proposed  solutions  to 
national  policy  and  to  the  qualifications  of  its  newly  designated  and  appointed 
officials.  Popular  acceptance  of  such  a  President  would  turn  on  the  President's  own 
leadership  capacity,  his  ability  to  sustain  the  broad  base  of  his  support,  his  ability  to 
persuade  the  people  of  the  prudence  of  his  judgments.  It  is  this  capacity,  after  all, 
which  is  the  sine  qua  non  of  all  Presidential  success  and  not  the  size  of  the 
President's  popular  vote  margin.  The  lessons  on  history  are  clear  on  this  point.  The 
consent  of  the  governed  which  is  essential  for  legitimacy  must  not  only  be  broadly 
based,  but  also  must  be  continuously  reearned  and  renewed.  The  size  of  his  popular 
vote  margin  on  election  day,  the  highest  ever  achieved  by  a  President,  did  not  save 
Richard  Nixon  from  the  threat  of  impeachment.  The  size  of  his  popular  vote  margin 
the  second  highest  in  history,  did  not  save  Lyndon  Johnson  from  the  disaffection  of 
the  people  while  engaging  in  the  most  unpopular  war  in  the  nation's  history. 
Legitimacy  is  derived  from  the  consent  of  the  governed,  but  the  consent  of  the 
governed  cannot  be  equated  with  the  choice  of  an  arithmetical  majority  or  plurality 
of  that  part  of  the  people  who  record  the  preference  they  hold  on  one  day  in 
November  every  four  years. 

Question  2.  What  would  happen  if  a  President  were  elected  under  a  direct  election 
system  because  of  a  large  popular  vote  victory  in  one  section  or  even  one  state  of 
the  country  even  though  he  lost  in  closer  elections  everywhere  else?  Or  if  he  were 
elected,  as  allowed  in  S.J.  Res.  28,  by  a  40  percent  plurality,  winning  no  states  and 
opposed  by  60  percent  of  the  voters? 

Answer  2.  If  a  truly  sectional  President  were  to  be  elected,  the  country  would  be 
ripe  for  civil  discord  or  perhaps  even  civil  war.  If  a  President,  let  us  say  because  of 
an  overwhelming  victory  in  the  populous  Eastern  megalopolis,  won  a  majority  or 
plurality  of  the  popular  votes  although  receiving  insignificant  support  in  the  other 
sections  of  the  country,  he  would  be  considered  "their"  president,  not  our  President 
by  the  rest  of  the  country.  He  would  have  great  difficulty  governing.  The  fact  of  his 
majority  or  plurality  over  victory  would  do  little  to  assuage  the  taint  of  sectional- 
ism. Talk  of  secession  would  again  be  heard  in  the  country  and  would  be  taken 
seriously  by  many. 

Sectionalism  and  regionalism  are  the  latent  diseases  of  a  continental  heteroge- 
neous democracy.  Such  diseases  will  prove  fatal  if  not  controlled,  and  abolishing  the 
electoral  college  system  is  to  abolish  a  most  effective  control  on  sectionalism.  The 
more  sectional  the  victory,  the  more  questionable  the  legitimacy  of  the  incumbent. 
The  merest  appearance  of  sectionalism  in  the  1976  election,  when  President  Carter 
won  only  one  state  in  the  West,  Hawaii,  caused  comment  and  consternation. 
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If  a  President  were  elected  by  a  40  percent  plurality  as  provided  for  under  the 
direct  election  plan,  and  if,  further,  his  base  was  not  sectional,  which  is  what  I 
assume  would  be  most  likely  if  he  won  no  states,  a  different  type  of  problem  would 
have  arisen  the  problem  of  multifactionalism.  The  direct  election  plan  is  an  open 
invitation  to  multifactionalism,  party  splits  and  the  development  of  ideological 
candidacies  The  more  candidates  that  enter  the  race  the  greater  the  likelihood  of  a 
runoff,  and  in  a  runoff  the  greater  the  bargaining  power  of  the  factional  leaders. 
The  incentive  to  create  coalitions  prior  to  the  general  election  would  be  greatly 
decreased,  compromise  would  be  postponed,  the  flames  of  ideology  would  be  fanned, 
and  a  dangerous  polarization  developed.  The  40  percent  President  would  be  faced 
with  a  very  volatile  situation  and  would  immediately  have  to  begin  to  create  a 
broad  coalition  in  the  most  unpromising  of  conditions,  conditions  in  which  ideologi- 
cal passions  had  been  released  to  the  extreme.  The  unifying  effect  of  the  two  party 
system  would  have  broken  down  at  least  temporarily,  and  if  the  situation  were  not 
quickly  corrected,  the  two  party  system  would  be  in  danger  of  dissolving  into  a 
multi-party  system.  We  would  be  in  a  period  of  pronounced  political  instability.  To 
be  a  successful  President  in  these  circumstances  would  call  for  the  moral  authority 
of  a  Washington  and  the  statesmanship  of  a  Lincoln.  It  would  be  more  appropriate 
to  offer  the  President-Elect  condolences  than  congratulations. 

Question  3.  How  would  you  compare  the  likelihood  of  a  "runnerup"  President— 
and  the  severity  of  the  related  crisis,  if  any— with  the  likelihood  of  a  "sectionalist" 
President  and  the  severity  of  the  related  crisis? 

Answer  3.  There  is  really  no  comparison  between  the  two  situations.  The  "run- 
nerup" Presidency  is  a  mere  technical  violation  of  a  simplistic  democratic  theory.  It 
occurs  very  rarely  (only  once  in  our  150  years  of  experience  under  the  current 
system  which  evolved  in  1832),  and  in  circumstances  when  the  margin  between  the 
leading  candidates  is  extremely  small,  smaller  than  the  statistical  margin  for  error 
in  the  vote  count.  It  is  comparable  to  the  technical  violation  of  democratic  theory 
found  in  the  elections  of  our  fifteen  plurality  Presidents,  for  pure  democratic  theory 
would  require  that  the  President  be  selected  by  a  majority  and  not  a  mere  plurality 
of  the  people.  It  is  also  comparable  to  the  technical  violation  in  the  selection  of 
Presidents,  such  as  Gerald  Ford,  under  the  provisions  of  the  Twenty-Fifty  Amend- 
ment, as  pure  democratic  theory  would  require  a  popular  election  and  not  a  con- 
gressional election  of  the  President. 

A  truly  sectional  President  would  provoke  a  severe  crisis.  Such  a  Presidency 
would  not  be  a  mere  technical  violation,  it  would  be  a  substantive  violation,  a 
violation  of  the  spirit  and  intent  of  the  constitutional  system  as  a  whole.  It  could 
trigger  a  "Fort  Sumter"  syndrome.  While  I  have  no  doubt  that  the  crisis  that  arose 
after  the  election  of  1860  could  not  have  been  avoided  for  long  because  the  problem 
of  the  nature  of  the  union,  unresolved  by  the  Founders,  had  to  be  resolved  (the 
nation  could  not  continue  half  slave  and  half  free)  nonetheless,  the  fact  remains 
that  Lincoln  was  a  sectional  candidate.  He  was  not  even  on  the  ballot  in  ten  states, 
and  it  was  the  news  of  his  election  that  was  the  proximate  cause  of  the  "Fort 
Sumter"  syndrome.  A  civil  war  is  the  most  serious  crisis  a  nation  can  face.  It  is  a 
crisis  that  pits  father  against  son  and  brother  against  brother.  Sectional  crises  are 
in  no  way  comparable  to  "technical"  violations.  One  might  as  well  try  to  compare  a 
pin  prick  to  a  bleeding  artery. 

Question  4-  The  legitimacy  of  a  "runnerup"  President  would  be  strongly  affected 
by  what  national  political  and  opinion  leaders  had  told  the  people  about  "legitima- 
cy." This  fact  suggests  to  me  that  the  rhetoric  of  direct  election  supporters  about 
the  risk  of  crisis  is  in  a  sense  a  self-fulfilling  prophecy.  Do  you  agree? 

Answer  4.  I  do  agree  that  there  is  an  element  of  self-fulfilling  prophecy  in  the 
rhetoric  of  direct  election  supporters.  In  addition,  there  is  also  the  problem  of 
demagogues  waiting  in  the  wings,  ready  to  seize  such  an  issue  and  fan  the  flames  of 
irrationality.  However,  in  the  absence  of  serious  and  substantive  public  policy 
problems,  I  do  not  believe  that  a  political  crisis  would  be  produced  by  the  technical 
fact  of  a  runner-up  President.  The  common  sense  of  the  people  is  to  be  relied  upon, 
and  is  attested  to  by  their  acceptance  of  the  Presidency  of  Gerald  Ford.  It  would,  of 
course,  be  incumbent  upon  national  political  and  opinion  leaders  to  educate  the 
people  to  the  actual  broad-cross  sectional  requirements  of  our  constitutional  system. 
Even  though  the  leading  supporters  of  direct  election  have  a  mistaken  concept  of 
the  requirements  of  legitimacy  in  our  system,  they  are  responsible  and  honorable 
men,  and  I  have  no  doubt  that  they  too  would  act  to  restrain  the  less  responsible 
elements  of  the  polity. 

Question  5.  What  do  you  regard  as  the  one  or  two  strongest  arguments  of  direct 
election  supporters?  How  would  you  refute  them? 
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Answer  5.  While  there  are  several  arguments  used  by  the  direct  election  support- 
ers, the  one  that  provokes  the  greatest  response  is  the  argument  that  a  runner-up 
President  is  a  severe  anamoly  in  our  system  because  numbers  of  votes  are  the  only 
test  for  legitimacy.  I  think  that  this  argument  is  completely  rebutted  by  the  follow- 
ing facts: 

1.  The  Electoral  College  system  is  a  paradigm  of  the  American  idea  of  democracy; 

2.  None  of  the  major  institutions  and  procedures  of  our  system  are  based  on  the 
simplistic  and  inappropriate  theory  of  the  simple  arithmetical  majority; 

3.  All  of  our  fundamental  institutions  are  based  on  the  principle  of  the  concurrent 
majority,  which  adds  a  distribution  requirement  to  the  majority  vote  requirement; 

4.  If  we  change  the  Presidency  to  conform  with  the  principle  of  the  simple 
arithmetical  majority,  our  method  of  constitutional  amendments,  and  the  United 
States  Senate  (to  mention  just  two  of  our  fundamental  institutions)  should  be 
changed,  and  in  my  opinion,  eventually  would  be  changed  to  conform  to  the  same 
principle; 

5.  The  direct  election  plan  would  be  a  fundamental  change  in  our  system  of 
government. 

There  is  one  other  argument  of  the  direct  election  supporters  that  evokes  a  great 
response,  and  that  is  the  "deadlock"  argument  that  a  third  party  candidate  such  as 
George  Wallace  could  deadlock  the  Electoral  College  and  then  make  "corrupt" 
bargains  in  exchange  for  his  support  in  the  college.  There  are  two  strong  refutations 
for  this  argument.  First,  the  system  magnifies  the  plurality  winner's  margin  of 
victory  in  the  college  thereby  preventing  a  deadlock.  We  have  never  had  a  deadlock 
in  the  college  under  the  current  system;  we  have  not  even  come  close.  Because  of 
this  magnification,  the  system  has  a  strong  bias  against  all  third  party  candidates 
and  reduces  their  potential  to  do  damage,  as  it  did  with  George  Wallace  when  it 
reduced  his  13.5  percent  of  the  popular  vote  to  a  mere  8  percent  of  the  electoral 
vote.  Second,  the  provisions  of  the  direct  election  40  percent  runoff  rule  would  incite 
multi-candidate  races,  party  splits  and  single  issue  ideological  candidacies  thereby 
greatly  increasing  the  political  power  of  George  Wallace  type  candidates.  The  poten- 
tial for  corrupt  bargains  and  wheeling  and  dealing  increases  in  a  runoff  election 
system. 
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3  The  Contingency  Election 


All  the  objections  raised  against  the  present  contingency- 
election  procedure  are  undermined  by  the  fact  that  for 
almost  150  years  the  presidential  contests  have  been  re- 
solved in  the  general  elections.  Since  its  universal  adoption, 
the  unit  system  has  made  electoral-vote  majorities  the  rule. 
Thus  contingency  elections  have  been  unnecessary.  Never- 
theless, because  a  contingency  election  is  possible  and  be- 
cause there  is  widespread  agreement  that  the  contingency 
procedure  should  be  changed,  there  has  been  no  shortage 
of  proposed  reforms. 

Many  defects  of  the  present  contingency  procedure,  in- 
cluding the  injustice  of  giving  each  state  one  vote  in  the 
House  and  of  depriving  a  state  of  its  vote  when  its  delega- 
tion is  tied,  as  well  as  the  possibility  of  a  President  and  a 
Vice-President  of  different  parties,  can  be  corrected  with- 
out resorting  to  radical  electoral  surgery.  Among  the  many 
proposals  is  a  plan  for  a  runoff  between  the  two  leading 
candidates  if  no  candidate  receives  a  majority  of  the  elec- 
toral vote,  offered  by  Congressman  Jonathan  Bingham.* 

f  1.  U.S.,  House  of  Representatives,  Committee  on  the  Judiciary, 
iHearings,  Electoral  College  Reform,  91st  Cong.,  1st  sess,,  1969, 
ip.  57  (cited  hereafter  as  1969  House  Hearings). 
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S4        The  Case  Against  Direct  Election 

Congressman  Hale  Boggs  has  proposed  an  alternative:  a 
runoff  if  no  candidate  receives  40  percent  of  the  electoral 
vote.  It  is  significant  that  both  these  contingency  proposals 
retain  the  electoral-count  system  though  not  the  electors. 

Another  proposal,  perhaps  the  most  popular  among  those 
who  would  retain  the  electoral-count  system,  would  give 
the  decision  to  a  joint  session  of  Congress,  with  each  mem- 
ber having  one  vote.  Supporters  maintain  that  the  joint- 
session  plan  has  the  advantages  of  the  existing  system 
without  all  of  its  defects.  Retention  of  the  electoral-count 
system  makes  resort  to  this  contingency  plan  remote.  On  the 
other  hand,  giving  the  decision  to  a  joint  session  rather  than 
to  the  House  voting  by  states  would  mean  that  the  Presi- 
dent and  Vice-President  would  be  of  the  same  party,  no 
state  would  lose  its  vote,  and  the  more  populous  states 
would  have  fairer  representation  in  the  decision-making 
process.  The  supporters  point  out  that  whenever  the  gen- 
eral election  fails  to  produce  a  winner  there  has  been  a 
failure  in  the  coalition-building  process.  A  new  attempt 
must  therefore  be  made.  Alexander  Bickel  argues  that  "co- 
alition-making is  a  function  of  a  representative,  deliberative 
institution"  and  that  therefore  "Congress  sitting  in  joint 
session  and  reaching  decisions  by  a  majority  of  individual 
votes  of  its  members  is  the  best  available  deliberative  insti- , 
tution  for  this  purpose  at  such  a  time."*  If  a  coalition  is  not 
made  by  a  formal  existing  body,  such  as  a  national  con- 
vention or  the  Congress,  it  must  and  will  be  made  by  the 
candidates  and  their  representatives.  In  this  sense,  deals  and 
trades  cannot  be  avoided  once  a  general  election  fails.  Some  ^ 

2.  The  New  Age  of  Political  Reform  (New  York,  1968),  p.  20.  \J 
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political  leaders,  therefore,  agree  with  Congressman  Law- 
rence Coughlin,  who  would  prefer  to  have  the  "question 
decided  by  535  members  from  both  our  major  parties  than 
by  three  or  four  or  five  candidates  wheeling  and  dealing 
among  themselves."®  If  trades  and  deals  cannot  be  avoided 
once  the  general  election  fails,  there  is  something  to  be  said 
for  entrusting  the  coalition-building  process  to  the  people's 
elected  representatives,  who  have  a  long-term  interest  in 
public  office. 

Several  objections  have  been  raised  against  the  joint-ses- 
sion plan.  First,  it  would  violate  the  separation-of-powers 
principle.  Since  the  founders  who  introduced  this  prin- 
ciple into  our  Constitution  did  not  believe  it  would  be  im- 
periled by  their  contingency  election  in  the  House,  perhaps 
those  concerned  about  the  separation  of  powers  are  too  fas- 
tidious. Another  objection  is  that  it  would  still  allow  the 
candidate  who  did  not  win  the  plurality  to  be  selected.  The 
winner  of  the  popular  plurality  could  lose  if  he  belonged 
to  the  congressional  minority  party.  Since  1948,  the  Dem- 
ocrats have  controlled  both  the  House  and  the  Senate  in 
every  presidential  election  year  except  1952.  During  this 
time  the  Republicans  have  won  the  Presidency  four  times 
and  the  Democrats  only  twice.  If  we  assume  a  straight  parti- 
san division,  except  in  the  1952  election,  a  Republican  can- 
didate could  not  have  won  in  the  House  either  under  the  ex- 
isting contingency  system  of  voting  by  states  or  under  the 
joint-session  plan.  In  1968,  an  election  by  a  joint  session 
would  have  yielded  301  votes  for  the  Democratic  candidate 

3.  Congressional  Record,  Vol.  115,  Pt.  19,  91st  Cong.,  1st  sess, 
(1969),  p.  25981. 
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and  234  for  the  Republican.  Under  the  existing  system,  in 
1968,  the  result  would  have  been  21  Democratic  states,  5 
Democratic  states  that  had  voted  for  Wallace,  19  Republi- 
can states,  and  5  states  tied  and  therefore  imable  to  vote.  The 
Democrats  could  have  won  in  the  House  if  the  5  Demo- 
cratic Wallace  states  had  voted  with  them.  But  the  Re- 
publicans could  not  have  won  even  if  the  Wallace  states 
had  joined  them,  because  according  to  the  Constitution  "a 
majority  of  all  states  shall  be  necessary  to  a  choice."  If  one 
believes  the  polls  and  the  suggestions  of  the  political  ana- 
lysts, most  Wallace  voters  preferred  Nixon  to  Humphrey, 
yet  a  Nixon- Wallace  coalition  alone  could  not  have  won 
in  the  House  under  its  existing  rules.  Under  either  the  pres- 
ent or  the  joint-session  contingency  system  the  only  way 
the  candidate  of  the  congressional  minority  party  can  win 
is  if  there  is  not  a  straight  partisan  vote. 

Although  it  is  dangerous  to  assume  that  all  congressmen 
would  vote  for  the  candidate  of  their  party,  partisan  pres- 
sures would  be  at  their  greatest  when  the  election  of  a 
President  was  at  stake.  Within  the  Congress  itself,  partisan 
loyalty  is  at  its  peak  during  the  process  of  organizing  each 
house  and  selecting  the  leadership.  On  the  other  hand,  the 
members  would  be  subject  to  a  series  of  pressures,  such  as 
those  arising  from  the  orientation  of  their  constituencies. 
If  a  member's  district  or  state  had  gone  over  to  the  other 
party  he  might  feel  pressured  to  act  as  its  delegate  and  cross 
party  lines.  Others  might  cross  party  lines  on  principle,  be- 
lieving they  should  vote  for  the  plurality  winner  regardless 
of  party.  Some  members,  such  as  those  from  the  Wallace 
states,  plight  vote  for  the  congressional  minority  party's 
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candidate  out  of  conviction  or  as  the  lesser  of  two  evils. 
The  very  existence  of  such  cross-pressures  could  be  used 
as  the  basis  for  demanding  policy  concessions  or  favors 
from  either  candidate.  Such  cross-pressures  vi^ould  provide 
a  congressman  vAxh  a  rationale  for  explaining  or  excusing 
his  vote.  The  Presidency  is  the  greatest  prize  a  political 
party  can  win,  and  it  would  be  dangerous  to  discount  the 
pull  of  partisan  loyalty,  but  if  there  was  not  a  straight  par- 
tisan vote,  backroom  deals  could  blossom  in  the  Congress. 
It  would  be  naive  to  expect  that  independents  and  those 
who  would  cross  party  lines  would  not  exact  promises  or 
expect  favors  in  return  for  their  votes.  Giving  the  decision 
to  either  a  joint  session  or  to  the  House  would  place  tre- 
mendous burdens  on  Congress  that  in  such  a  partisan  body 
could  prove  to  be  severely  dysfunctional.  The  bitterness, 
hostility,  and  suspicion  that  would  be  aroused  by  partisan 
defections  or  backroom  deals  on  a  decision  of  such  magni- 
tude could  be  extremely  damaging  to  the  internal  workings 
of  the  Congress.  Nor  should  we  forget  the  desirability  of 
an  independent  executive.  There  is  a  highly  persuasive  case 
for  insulating  the  Presidency  from  the  process  of  political 
negotiation  in  Congress. 

The  contingency  election  takes  on  the  guise  of  a  di- 
lemma: a  straight  partisan  vote  would  make  it  impossible 
for  the  congressional  minority  party's  candidate  to  win; 
coalition-building  through  partisan  defections  would  result 
in  bitterness  and  suspicions  of  corrupt  deals  that  might 
damage  the  Congress  as  well  as  the  Presidency.  The  argu- 
ment for  the  joint-session  plan  rests  on  the  assumption  that 
a  President  chosen  by  a  joint  session  would  be  more  rep- 
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resentative  of  the  popular  will  than  one  chosen  by  the 
House  voting  by  states.  This  assumption  is  not  warranted, 
given  the  demonstrable  partisan  incongruence  between  the 
Congress  and  the  Presidency;  the  majority  party  in  Con- 
gress is  not  always  the  party  of  the  President.  Because  the 
joint-session  plan  does  not  destroy  the  potential  bias  against 
the  congressional  minority  party's  candidate,  its  implemen- 
tation would  have  theoretical  rather  than  practical  value. 
It  is  not  at  all  clear  that  the  suggested  system  would  be  a 
substantive  improvement.  In  fact,  neither  the  existing  con- 
tingency procedure  nor  the  joint-session  plan  is  completely 
satisfactory. 

Perhaps  the  simplest  reform  would  be  to  convert  the 
requirement  for  victory  from  a  majority  of  the  electoral 
votes  to  a  simple  plurality  of  electoral  votes.  This  plan 
would  eliminate  the  problem  of  intrigue  and  political  bar- 
gaining in  the  Congress  and  would  make  the  general  elec- 
tion the  only  election.  There  has  been  little  support  for  this 
proposal,  because  it  is  feared  it  could  produce  a  President 
with  an  insufficient  mandate. 

It  is  patent  that  some  procedure  is  necessary  in  order  to 
avoid  a  constitutional  crisis.  A  single  election  is  preferable 
because  uncertainty  and  delayed  decisions  can  foster  dis- 
cord and  discredit  our  institutions.  A  swift,  sharp  decision 
will  be  quickly  accepted  and  will  insure  continuity  of 
government.  In  evaluating  any  contingency-election  proce- 
dure, the  first  question  should  be.  How  often  would  a  con- 
tingency election  be  necessary.^  The  probability  of  a  con- 
tingency election  has  a  direct  bearing  on  its  most  desirable 
form,  for  if  the  results  of  a  general  election  are  frequently 
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Inconclusive,  we  must  seriously  consider  bringing  the  peo- 
ple into  the  contingency  process.  If  the  general  election 
does  not  produce  a  winner  much  of  the  time,  a  contingency 
election  that  is  removed  from  the  people  will  not  satisfy 
democratic  criteria.  If,  however,  the  general  election  rarely 
fails  to  select  a  President  or  does  so  only  under  unusual 
circumstances,  we  must  consider  the  most  prudent  and 
expeditious  method  of  resolving  a  deadlock. 

A  praiseworthy  fact  about  the  present  general-election 
system  is  that  it  has  never  failed.  Since  the  passage  of  the 
Twelfth  Amendment  the  nation  has  had  only  one  contin- 
gency election,  in  1824,  but  the  present  system,  with  the 
unit  rule,  did  not  evolve  until  1832.  In  1824  the  country 
was  in  a  period  of  one-party  dominance,  with  no  national 
conventions  to  control  access  to  candidacy,  and  the  unit 
rule  had  not  been  universally  adopted.  The  unit  rule  and 
the  national  conventions  that  have  evolved  to  become  es- 
sential features  of  the  electoral  process  are  largely  responsi- 
ble for  the  success  of  the  general  election.  As  I  have  argued 
in  the  previous  chapter,  the  present  system  inflates  the  plu- 
rality winner's  percentage  of  the  electoral  vote  and,  there- 
fore, largely  precludes  the  possibility  of  a  contingency 
election. 

In  1824  only  half  of  the  states  selected  their  electors  un- 
der the  unit  rule.  By  1832  all  but  two  had  adopted  the  unit 
rule;  in  that  year  the  parties  first  turned  to  the  national- 
convention  system.  The  unit  rule  and  the  national  conven- 
tion system  interact  and  reinforce  each  other  to  produce  a 
plurality  system  and  a  single  election.  Through  the  con- 
vention system  the  parties  have  established  firm  control 
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over  potential  candidates  and  have  been  able  to  maintain 
that  control  because  the  unit  system  converts  statewide 
pluralities  into  total  statewide  victories  and  as  a  rule  con- 
verts popular  pluralities  into  electoral  majorities.  Since  the 
general  election  is  going  to  be  the  only  election,  a  man  who 
goes  against  his  party  convention's  choice  will  split  the 
party  and  destroy  its  chance  of  victory.  He  will,  in  the 
process,  earn  the  enmity  of  powerful  party  figures  who, 
if  they  can,  will  punish  him  in  the  future.  On  the  other 
hand,  if  he  goes  along  with  his  party's  choice  he  will,  no 
doubt,  share  in  the  spoils  of  victory.  The  unit  rule  thus 
hands  the  parties  both  the  carrot  and  the  stick  vnth  which 
to  control  intractable  faction  leaders.  The  election  of  1912, 
when  the  Republicans  split,  is  a  classic  example  of  what 
happens  when  a  party  cannot  control  access  to  candidacy. 
A  divided  party  creates  a  landslide  for  its  opposition.  Wil- 
son won  only  42  percent  of  the  popular  vote,  but  this  gave 
him  82  percent  of  the  electoral  vote— a  distortion  of  40 
percent. 

As  long  as  a  majority  of  the  electoral  votes  is  required 
for  victory  the  possibility  of  a  contingency  election  per- 
sists, but  as  long  as  the  unit  rule  continues  in  effect  the  pos- 
sibility of  a  House  election  is  exceedingly  remote.  Critics 
suggest  that  the  danger  of  deadlock  is  especially  acute  when 
the  popular  contest  is  close  or  when  a  strong  third-party 
movement  develops.  As  Tables  3  and  4  indicate,  the  possi- 
bility that  a  deadlock  will  result  from  a  close  popular  elec-- 
tion  is  overrated.  In  1880,  when  only  0.1  percent  of  the 
popular  vote  separated  the  two  major  candidates,  Garfield 
won  with  an  electoral  majority  of  58  percent.  As  for  the 
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danger  of  deadlocks  resulting  from  third-party  movements, 
the  historical  evidence  should  hearten  the  alarmists.  The 
republic  has  had  eleven  elections  since  1824  in  which  a 
third  or  fourth  candidate  won  more  than  1  percent  of  the 
electoral  votes.  In  every  case  the  electoral  system,  through 
the  unit  rule,  gave  the  plurality  candidate  a  decisive  victory, 
as  Table  5  indicates. 

Table  S.    Winner's  percentage  of  the  electoral  vote  in  years  when  more 
than  two  candidates  won  electoral  votes 


\ 

%  disparity  between 

Winner's  %  of 

winner's  electoral 

Year 

electoral  vote 

and  popular  vote 

• 

1832 

76i 

22.0 

* 

1836 

57.8 

6.7 

1856 

58.7 

13.1 

'■: 

1860 

59.4 

19.7 

1872 

81.9 

26.3 

1892 

62.3 

16.3 

1912 

81.9 

40.1 

1924 

71.7 

17.7 

I' 

1948 

57.0 

7J 

;'''■' 

1960 

56.4 

6.7 

*■-   - 

1968 

55.9 

12.5 

'i  Although  the  historical  evidence  indicates  that  the  po- 
tential for  failure  in  the  general  election  is  greatly  exagger- 
ated, fears  that  the  general  election  will  fail  have  been 
largely  responsible  for  swelling  the  ranks  of  critics.  The 
general  election  failed  in  1824  because  there  were  five  seri- 
ous candidates,  and  the  potential  for  failure  is  directly  re- 
lated to  multicandidacies.  Because  of  the  unit  rule,  how- 
ever, a  third-party  candidate  cannot  provoke  a  House 
election  if  his  popular  strength  is  spread  throughout  the 
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nation,  for  he  will  probably  fail  to  win  any  electoral  votes. 
On  the  other  hand,  a  third  party  candidate  who  has  a  sec- 
tional base  can  win  electoral  votes.  This  built-in  discrimi- 
nation against  national  third  parties  is  strikingly  illustrated 
by  the  election  of  1948,  when  Henry  Wallace,  Progressive, 
and  Strom  Thurmond,  States'  Rights,  polled  2.38  and  2.40 
percent  respectively,  of  the  popular  vote.  Yet  Wallace  did 
not  win  a  single  electoral  vote,  and  Thurmond  won  thirty- 
nine.  A  national  third  party  can  hold  the  balance  of  power 
and  can  throw  the  victory  one  way  or  another,  but  it  can- 
not throw  the  election  to  the  House  unless  it  has  sufficient 
sectional  strength  to  win  electoral  votes. 

While  it  is  possible  that  a  sectional  third  party  could 
win  enough  votes  to  deprive  either  major  candidate  of  a 
majority,  this  is  far  more  difficult  than  it  would  appear,  as 
those  who  have  tried  it  can  testify.  To  create  a  deadlock  a 
third  party  must  draw  votes  away  from  both  major  par- 
ties. If  it  takes  too  much  from  one,  it  will  create  a  landslide 
for  the  other.  The  election  of  1836  demonstrates  the  diffi- 
culty of  throwing  an  election  to  the  House.  Though  there 
were  four  candidates,  three  were  Whigs.  The  Democratic 
candidate.  Van  Buren,  had  far  less  appeal  than  his  mentor 
Jackson  yet  won  easily,  with  57.8  percent  of  the  electoral 
vote.  In  1836  the  Whigs  did  not  hold  a  national  conven- 
tion. Their  strategy  was  to  defeat  Van  Buren  by  running  a 
series  of  favorite  sons,  thus  preventing  an  electoral  majority 
and  throwing  the  election  into  the  House.  The  Tennessee 
and  Alabama  legislatures  nominated  Senator  Hugh  L.  White 
for  the  Southern  Whigs;  the  Massachusetts  legislature  nom- 
inated Daniel  Webster  for  the  New  England  Whigs;  and 
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a  Pennsylvania  state  convention  nominated  William  Har- 
f  rison,  who  was  popular  in  the  Western  states.  The  idea  of 
? exploiting  local  feelings  by  running  strong  sectional  can- 
?  didates  was  clever  but  was  not  enough  to  overcome  a  united 
Democratic  party.  Multiple  candidacies  alone  appear  un- 
likely to  create  an  electoral  deadlock,  especially  when  the 
political  controversy  is  framed  in  terms  of  the  ins  versus 
the  outs,  and  the  ins  possess  a  formidable  party  machinery 
and  the  outs  are  disunited.  Svend  Petersen  suggests  that  the 
shift  of  14,061  votes  in  New  York  would  have  created  a 
deadlock,  but  these  would  have  constituted  4.6  percent  of 
the  total  statewide  vote.*  A  shift  of  this  magnitude  would 
hardly  be  limited  to  one  state. 

In  1848  there  arose  a  third  party  that  managed  to  amass 
a  significant  portion  of  the  popular  vote.  The  Free  Soil 
party  candidate,  Van  Buren,  won  10.13  percent  of  the  na- 
tional vote.  The  new  party  was  in  part  a  response  to  the 
discontented,  antislavery,  antisouthern  factions  in  both  ma- 
jor parties.  Lewis  Cass,  the  Democratic  candidate,  opposed 
the  Wilmot  Proviso  forbidding  slavery  in  any  territory 
obtained  from  Mexico  and  favored  squatter  sovereignty. 
The  Whig  candidate,  Zachary  Taylor,  was  a  Louisiana 
slaveholder.  The  Free  Soil  party  hoped  to  draw  potential 
•defectors  from  the  other  two  parties.  It  did  attract  signifi- 
cant numbers  of  Democrats,  particularly  in  New  York. 
But  even  the  burning  question  of  slavery  did  not  bring 
many  dissident  Whigs  into  the  camp  of  their  old  enemy 
Van  Buren.  A  third  party  is  often  hard-pressed  to  find  a 

4.  A  Statistical  History  of  the  American  Presidential  Elections 
(New  York,  1968),  p.  22. 
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prominent  national  figure  who  is  acceptable  to  dissidents  in 
both  major  parties.  If,  as  in  1848,  the  third-party  candidate 
is  unacceptable  to  dissidents  in  one  of  the  major  parties, 
they  will  return  to  their  traditional  party  or  they  will  not 
vote  at  all.  Unless  a  thirty-party  candidate  can  wring  votes 
from  both  parties,  an  election  will  not  be  thrown  into  the 
House  but  will  be  won  by  the  party  which  has  the  tighter 
hold  on  its  own  potential  defectors.  In  the  election  of  1848, 
the  Free  Soil  movement  was  more  a  reflection  of  a  division 
in  the  Democratic  party  than  of  a  division  in  both  major 
parties.  Therefore  the  Whigs  won. 

The  Dixiecrat  revolt  in  1948,  designed  to  prove  that  the 
national  Democratic  party  needed  southern  electoral  votes, 
was,  according  to  V.  O.  Key,  more  a  fantasy  than  a  real 
threat  to  the  victory  of  one  of  the  two  major  parties."  In 
1968,  George  Wallace  and  his  American  Independence 
party  tried  to  convert  the  fantasy  into  a  reality.  He  ran  a 
national  campaign;  with  a  little  help  from  the  Supreme 
Court,  his  name  was  entered  on  the  ballot  in  all  fifty  states. 
He  polled  13.5  percent  of  the  popular  vote.  He  polled  un- 
der 3  percent  in  only  two  states,  over  5  percent  in  forty- 
two  states,  and  over  10  percent  in  twenty-three  states. 
Clearly,  Wallace  has  some  national  appeal.  His  success  in 
northern  industrial  states  has  deeply  shaken  state  and  local 
politicians.  (He  won  8  percent  of  the  vote  in  Pennsylvania, 
8.5  in  Illinois,  9  in  New  Jersey,  10  in  Michigan,  11  in  In- 
diana, and  11.8  in  Ohio.)  What  he  did  accomplish  was  to 
change  the  balance  of  power  in  a  number  of  states.  One 
election  analyst,  Kevin  Phillips,  claims  that  the  Wallace 

5.  Southern  Politics  (New  York,  1969),  p.  6. 
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vote  hurt  Nixon  more  than  Humphrey,  because  although 
much  of  the  Wallace  vote,  even  in  the  North,  was  nomi- 
nally Democratic,  it  was  wrung  from  that  conservative, 
disaffected  group  of  Democrats  who  might  otherwise  have 
voted  for  Nixon.'  Nixon's  own  advisers  saw  the  Wallace 
candidacy  as  dividing  the  antiadministration  vote,  and  they 
devised  a  campaign  strategy  designed  to  protect  Nixon's 
right  flank/  On  the  other  hand,  the  Ripon  Society,  a  Re- 
publican research  and  policy  organization,  in  its  report  and 
analysis  of  the  1968  election,  concludes  that  "the  gains  and 
losses  occasioned  by  Wallace  canceled  each  other  out."  It 
found  that  Wallace  hurt  Nixon  in  the  South,  particularly 
in  Texas,  where  the  majority  of  Wallace's  600,000  votes 
would  probably  have  gone  to  Nixon  in  a  two-way  race. 
In  Texas,  Humphrey's  winning  margin  was  only  39,000 
votes.  According  to  this  analysis,  Nixon's  losses  in  the  South 
were  balanced  by  Humphrey's  losses  in  Alaska,  Delaware, 
Illinois,  Missouri,  New  Jersey,  and  Ohio.* 

Whether  Wallace's  deadlock  strategy  failed  because  his 
candidacy  drew  equally  on  the  strength  of  both  parties  or 
because  he  could  not  capture  enough  of  the  antiadminis- 
tration, incipient  Republican  vote,  its  threat  was  sufficient 
to  rouse  both  major  candidates.  Both  Nixon  and  Humphrey 
stressed  the  fact  that  Wallace  could  only  be  a  spoiler;  he 
could  not  win  the  Presidency,  and  a  vote  for  him  would  be 

,,  6.  The  Emerging  Republican  Majority  (New  Rochelle,  N.Y., 
1969),  p.  34. 

7.  Ripon  Society,  The  Lessons  of  Victory  (New  York,  1969), 

p.  6. 

8.  Ibid.y  p.  213. 
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a  vote  wasted.*  Wallace  himself  admitted  that  he  would 
probably  have  little  chance  in  the  House  and  that  his  plan 
was  to  decide  the  election  in  the  electoral  college.  He  col- 
lected affidavits  from  all  his  electors  which  pledged  them 
to  vote  for  him  or  for  the  man  of  his  choice  in  the  college." 

The  wasted-vote  argument  is  particularly  effective.  It  is 
one  thing  to  tell  a  pollster  you  favor  the  third  runner;  it  is 
another  to  vote  for  him  on  election  day,  particularly  when 
you  don't  have  a  second  chance  to  vote.  If  the  contest  ap- 
pears close,  voters  will  often  resist  the  temptation  to  cast  a 
protest  vote,  in  order  to  insure  the  victory  of  the  man  they 
would  prefer  in  a  two-way  race  or,  perhaps  more  accu- 
rately, to  insure  the  defeat  of  the  candidate  they  oppose. 
Furthermore,  the  major  candidates  are  not  likely  to  sit  idly 
and  allow  a  third  candidate  to  walk  off  with  some  of  their 
followers.  Therefore,  both  Nixon  and  Humphrey  adapted 
their  campaign  strategies  to  the  Wallace  threat  and  raised 
issues  designed  to  bring  voters  back  to  their  traditional 
folds  or  to  counteract  the  Wallace  appeal. 

Another  reason  for  the  furor  over  the  Wallace  candi- 
dacy was  that  many  believed  his  American  Independence 
party  was  rightist.  Historically,  the  country's  strong  third 
parties  have  generally  been  leftist-Socialists,  Populists, 
Progressives.  And  they  have  been  tolerated  and  even  praised 
by  political  analysts  as  parties  of  reform,  sources  of  new 
ideas,  experimenters  with  new  issues."  Clearly  the  popular 

9.  Ibid.,  p.  103. 

10.  Ibid.y  p.  111. 

11.  William  Hesselrine,  Third  Forty  Movements  in  the  United 
States  (New  York,  1962). 
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appeal  of  the  Wallace  candidacy  did,  in  1968,  move  both 
parties  somewhat  to  the  right. 

In  1968,  the  Wallace  candidacy,  as  has  been  the  case  with 
all  strong  third-party  movements,  brought  to  light  the  na- 
ture of  popular  discontent;  it  signaled  to  the  other  parties 
the  degree  and  the  distribution  of  disaffection.  Because  our 
major  parties  are  generally  conceded  to  be  power-oriented, 
and  because  13  percent  of  the  vote  is  a  prize  worth  some 
effort,  one  might  have  prophesied  that  the  defeated  party, 
the  Democrats,  would  make  strenuous  efforts  to  capture 
this  vote  in  the  next  election.  However,  although  reformers 
(lave  long  been  tolerant  of,  or  indulgent  toward,  third 
parties  of  the  left,  third  parties  of  the  right  arouse  fear  and 
indignation.  While  leaders  of  the  "party  of  change"  have 
been  quick  to  deem  a  strong  showing  by  a  leftist  party  a 
*'new  political  reality,"  they  are  not  as  easily  convinced  by 
a  strong  showdng  on  the  right.  This  phenomenon  may  in 
part  explain  why  Democratic  party  leaders  were  reluctant 
to  oppose  the  McGovern  Commission's  delegate-selection 
reform  (which  led  to  such  an  unrepresentative  national 
convention)  and  their  apparent  blindness  to  the  significant 
defections  of  traditional  Democrats  to  Wallace  and  Nixon 
in  1968. 

i  In  1972  the  Democrats  did  not  hearken  to  the  signal  sent 
up  in  1968  or  to  the  impressive  Wallace  primary  victories 
in  1972.  It  seems  clear  that  the  election  was  lost  at  the  nomi- 
oating  convention.  In  selecting  a  candidate  who  was  per- 
ceived by  part  of  the  electorate  as  a  radical  or  a  man  of  the 
far  left,  the  Democrats  suffered  their  worst  presidential  de- 
feat. With  an  estimated  three-fourths  of  the  Wallace  vote 
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going  to  Nixon  in  1972,  the  Democratic  party  lost  the  blue- 
collar  vote,  the  Catholic  vote,  and  the  entire  South  for  the 
first  time  since  Reconstruction  (Arkansas  went  Republican 
for  the  first  time  in  one  hundred  years) .  In  light  of  the  re- 
sults in  1972,  Kevin  Phillips'  analysis  of  the  1968  election 
and  his  prediction  in  1969  that  the  Democratic  party  would 
pay  a  heavy  price  for  ignoring  the  signals  of  1968  and  lock- 
ing itself  to  the  left  appear  remarkably  foresighted.  Within 
eight  years  the  nation  has  been  treated  to  an  object  lesson 
in  politics.  Two  of  the  greatest  landslides  in  our  history 
occurred  in  close  proximity— in  1964  and  1972— and  in  both 
cases  the  defeated  candidate  was  perceived  by  the  electorate 
as  an  extremist.  In  American  presidential  politics,  the  center 
will  hold;  moderation  is  the  watchword  at  the  gates  of 
presidential  victory. 

Whatever  problems  the  Wallace  phenomenon  may  have 
brought  to  light,  we  may  take  comfort  in  the  fact  that  it 
illustrated  anew  the  impracticality  of  a  third-party  strategy 
whose  object  is  to  deadlock  an  election.  In  1968,  Wallace 
won  4,100,000  votes  outside  the  South  and  not  a  single  elec- 
toral vote.  His  popular  percentage  of  13.5  was  converted 
into  an  electoral  percentage  of  8.  He  won  only  6  more 
electoral  votes  than  Thurmond  won  in  1948.  To  bring  off  a 
deadlock  strategy  a  third  candidate  must  walk  a  very  nar- . 
row  path.  First  he  must  have  a  strong  regional  base  where 
he  can  win  electoral  votes.  Then  he  must  wage  a  national 
campaign  for  popular  votes  that  produces  a  fairly  even 
electoral  vote  division  between  the;  two  major  candidates  in 
order  to  prevent  the  stronger  candidate  from  getting  an 
electoral  majority.  If  the  major  parties  are  evenly  matched 
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in  potential  electoral  votes,  he  must  draw  equally  on  the 
strength  of  both.  If  they  are  not,  he  must  draw  more  from 
the  stronger.  But  during  the  course  of  the  campaign  the 
relative  positions  of  the  two  major  candidates  continuously 
fluctuate.  Moreover,  the  major  candidates  can  use  the 
wasted-vote  argument,  and  they  can  and  will  style  their 
campaigns  to  give  positive  signals  to  potential  protest  voters. 
The  third-party  candidate  is  in  the  situation  of  a  parachutist 
attempting  to  land  on  a  marker  with  the  winds  strong  and 
variable. 

The  much  maligned  electoral  system  effectively  provides 
us  with  a  single  election.  The  fears  of  the  critics  on  this 
score  are  largely  exaggerated.  Dwelling  on  the  horrible 
consequences  of  a  deadlock  has  blinded  them  to  the  im- 
probability of  its  occurrence.  The  electoral  college  mini- 
mizes third-party  strength.  For  all  his  effort  and  expense, 
'Wallace  did  not  improve  significantly  on  Thurmond's  elec- 
toral-vote percentage  in  1948.  He  did,  however,  greatly 
surpass  Thurmond's  popular  percentage.  This  fact  has  a 
great  bearing  on  our  evaluation  of  the  direct  election  and 
its  contingency  provision.  The  direct-election  plan  pro- 
vides for  a  national  runoff  if  no  candidate  attains  a  40  per- 
cent plurality  of  the  popular  vote.  In  a  direct  election  a 
third-party  candidate  could  more  easily  force  a  runoff,  be- 
\  cause  only  the  popular  votes  would  be  counted.  It  is  much 
Uasier  for  a  third-party  candidate  to  win  a  significant  per- 
*'  centage  of  the  popular  vote  than  of  the  electoral  vote. 
i    Direct  election,  in  itself,  would  open  the  door  to  multiple 
^candidacies.  The  unit  rule,  which  has  worked  to  reinforce 
the  conventions'  control  over  candidates,  would  be  abol- 
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ished,  and  candidates  rejected  by  the  conventions  could 
take  their  case  to  the  people  freed  of  the  bonds  of  winning 
statewide  pluralities.  Nor  would  it  be  necessary  for  a  candi- 
date to  initiate  a  nationwide  campaign.  He  could  concen- 
trate his  appeals  in  such  regions  as  the  populous  eastern 
megalopolis.  Moreover,  there  are  many  reasons  why  a 
candidate  will  enter  the  lists.  A  good  chance  of  winning  is 
but  one.  Dissatisfied  factions  may,  as  the  Dixiecrats  did  in 
1948,  enter  a  candidate  to  prove  to  their  national  party  that 
it  needs  their  votes.  Others  may  wish  to  give. their  cause  na- 
tional exposure  or  to  test  the  depth  of  popular  sentiment 
on  a  current  issue.  But  the  seeds  of  too  many  candidacies 
planted  in  the  same  electoral  plot  will  prevent  full  matura- 
tion, with  no  one  blooming  into  a  majority  victor.  The  re- 
formers have  no  wish  to  see  the  two  party-system  stifled  in 
an  election  crowded  with  candidates.  Therefore  they  have 
included  in  their  amendment  a  mechanism  which  they  be- 
lieve will  rid  the  electoral  process  of  unwanted  multiple 
candidacies.  This  mechanism  is  the  40-percent-plurality 
rule. 

Ironically,  a  vocal  minority  in  the  House  found  this  pro- 
posal undemocratic.  Congressman  John  Dowdy,  the  most 
persistent  critic  of  the  40-percent  rule,  saw  it  as  a  deliberate 
distortion  of  the  one  man,  one  vote  principle. 


The  proponents  of  direct  election  claim  they  want  to  effectu- ^ 
ate  the  "one  man,  one  vote"  slogan.  But  they  immediately 
provide  that  a  President  shall  be  elected  by  40  percent  of  the ; 
voters,  which  effectively  belies  the  "one  man,  one  vote"  claim,^ 
The  real  meaning  of  the  40  percent  provision  is  "one  man,! 
V/z  votes."  Under  this  "one  man,  1^  votes"  provision,  as  I 
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have  mentioned  earlier,  it  would  mean  that  a  man  could  be 
elected  President  who  was  bitterly  opposed  by  three  out  of 
five  voters.  If  this  is  "one  man,  one  vote,"  I  do  not  understand 
the  English  language." 

The  gravest  objection  to  the  proposed  plurality  require- 
ment is  that  it  would  result  in  frequent  runoifs.  The  40- 
percent  rule  was  designed  to  cure  the  defects  in  our  present 
system,  but  this  cure  would  prove  to  be  worse  than  the 
disease. 

The  American  Bar  Association  commission's  rationale  for 
choosing  the  40-percent  figure  was  explained  by  John  D. 
Feerick,  who  testified; 

vThe  commission  felt  that  the  required  vote  should  be  high 
enough  to  furnish  a  sufficient  mandate  for  the  Presidency  and, 
at  the  same  time,  be  low  enough  so  that  one  election  would 
decide  the  contest.  ...  In  deciding  upon  a  40  percent  re- 
quirement, the  commission  was  also  influenced  by  the  view 

5  that  too  low  a  figure  might  have  the  effect  of  weakening  our 
two  party  structure,  since  the  chances  of  a  minority  candi- 

idate  becoming  President  would  be  increased.  On  the  other 
hand,  the  commission  felt  that  a  figure  much  higher  than  40 
percent  might  have  the  same  effect,  since  a  minority  party 
would  be  better  able  to  determine  the  outcome  of  an  election 
or  cause  the  election  to  be  resolved  under  the  contingency 

.election  procedure." 

|The  commission  concluded  th^t  a  40-percent  requirement 

I'.  12.  Congressional  Record^  Vol.  115,  Pt.  19,  91st  Cong.,  1st  sess. 
|(1969),p.  25134. 

L  13.  U.S.,  Senate,  Committee  on  the  Judiciary,  Subcommittee  on 
[Constitutional  Amendments,  Hearings,  Election  of  the  President, 
r89th  Cong.,  2d  sess.,  and  90th  Cong.,  1st  sess.,  1968,  p.  320  (cited 
^.hereafter  as  1968  Senate  Hearings). 
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would  make  a  runoff  remote;  yet  it  acknowledges  that 
either  a  higher  or  a  lower  percentage  might  encourage  mul- 
tiple candidates.  The  faith  these  men  have  in  the  40-percent 
figure  is  remarkable.  One  may  wonder  if  there  is  something 
magical  about  40  percent.  The  foundation  of  their  case  is, 
however,  not  magic  but  history. 

The  commission  was  influenced  by  the  fact  that  14  Presidents 
received  less  than  50  percent  of  the  popular  vote— 1 1  between 
45  and  50  percent;  one  [as  of  1974,  2]  between  40  and  45 
percent;  one  (Lincohi)  39  percent,  but  his  name  did  not  ap- 
pear on  the  ballot  in  10  States;  and  one  (J.  Q.  Adams)  30  per- 
cent (but  in  that  election  Jackson  received  43  percent  of  the 
popular  vote,  although  in  six  of  the  24  States  the  electors  were 
not  chosen  by  the  people)." 

What  past  election  history  indicates  is  that  the  present  sys- 
tem is  unlikely  to  produce  a  deadlock— it  never  has.  Past 
election  history  cannot  support  the  argument  that  the  40- 
percent  rule  makes  runoffs  remote,  because  when  we 
change  the  rules,  we  change  the  game.  Under  the  rules  of 
the  proposed  amendment,  campaign  strategy  and  candidate 
and  issue  selection  could  and  would  be  changed. 

Despite  the  fact  that  both  the  chairman  of  the  Judiciary 
Committee  and  its  ranking  member  endorsed  the  ABA's  his- 
torical case,  the  plan  aroused  great  concern,  particularly 
about  the  Lincoln  election.  Congressman  David  Dennis 
asked  in  the  House  hearings  whether  Lincoln  would  have 
been  elected  if  the  40  percent  runoff  rule  had  been  in  force. 
We  must  remember  that  any  change  in  the  rules  would 
have  worked  changes  in  the  general  election  itself.  How- 

14.  Ibid. 
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ever,  the  answer  to  Congressman  Dennis'  question  would 
appear  to  be  No. 

There  were  four  candidates  in  1860:  Lincoln,  Stephen 
Douglas,  John  Breckinridge,  and  John  Bell.  It  was  not  a 
four-way  contest  nationally  but,  rather,  Lincoln  against 
Douglas  in  the  North,  and  Bell  against  Breckinridge  in  the 
South.  In  a  runoff,  assuming,  as  the  ABA  apparently  does, 
■  that  a  change  in  the  rules  would  not  have  changed  the  re- 
'sult  of  the  general  election,  the  contestants  would  have 
been  Lincoln  and  Douglas.  None  of  Breckinridge's  fol- 
lowers would  have  gone  over  to  Lincoln;  if  they  voted  at 
all,  it  would  have  been  for  Douglas,  as  by  far  the  lesser  evil. 
And  it  seems  safe  to  believe  that  little  of  Bell's  support 
would  have  gone  to  Lincoln.  Ejccept  for  Massachusetts,  Bell 
had  negligible  support  in  the  North.  His  real  strength  lay  in 
the  South  and  the  Border  States,  where  again  Douglas 
would  probably  have  been  preferred.  Of  the  four  candi- 
dates. Bell  and  Douglas  were  considered  the  moderates; 
given  a  second  chance,  the  moderates  may  well  have  fused. 

On  the  floor  of  the  House  in  1969  there  was  considerable 
;  division  among  the  members  on  the  40-percent  figure.  Con- 
gressman Byron  Rogers  offered  a  substitute  amendment  re- 
quiring a  45 -percent  plurality,  and  Congressman  Joe  Wag- 
•^gonner  offered  one  requiring  50  percent.  Their  proposals 
were  prompted  by  fears  that  a  plurality  of  40  percent  did 
not  constitute  a  proper  mandate  and  was  not  in  keeping 
with  the  principle  of  majority  rule.  Both  amendments  were 
rejected  on  the  grounds  that  they  would  increase  the  likeli- 
hood of  runoffs  and  inflate  the  chances  of  splinter  parties. 
Other  congressmen  feared  that  the  40-percent  figure  was 
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too  high,  and  Congressman  Hamilton  Fish  offered  a  sub- 
stitute of  35  percent,  in  order  to  prevent  runoffs.  His 
amendment,  too,  was  defeated,  on  the  grounds  that  a  plur- 
ality of  35  percent  constituted  an  insufficient  mandate. 

A  runoff  is  clearly  undesirable;  aside  from  the  expense  to 
the  parties  and  to  the  states,  the  electorate  wearies  of  elec- 
tions. Experience  in  gubernatorial  runoffs  shows  that  there 
has  often  been  a  drop  in  the  rate  of  turnout  between  the 
first  primary  and  the  nmoff.  V.  O.  Key  cites  a  study  of 
thirty-eight  such  runoffs  between  1919  and  1948  and  the 
turnout  declined  in  thirty." 

A  runoff  extends  the  electorate's  uncertainty,  and  un- 
certainty fosters  political  intrigue  and  increases  the  likeli- 
hood of  violence,  as  the  election  of  1876  demonstrates.  A 
runoff  extends  candidate  uncertainty  and  could  sharply 
shorten  the  time  available  for  the  orderly  transition  of 
power.  The  President-elect  needs  sufficient  time  to  make 
his  appointments,  to  form  his  cabinet,  to  be  briefed  on  all 
aspects  of  the  national  situation.  This  problem  might  be 
resolved  by  holding  the  general  election  earlier  to  allow ; 
time  for  a  runoff.  However,  extension  of  the  period  be-^ 
tween  the  general  election  and  the  inauguration  is  undesir- ' 
able,  since  it  would  delay  the  implementation  of  the  popu-" 
lar  will.  This  interval  has  many  of  the  characteristics  of  an 
interregnum,  especially  from  the  perspective  of  foreign  • 
nations.  Indeed,  we  amended  the  Constitution  in  order  to 
reduce  this  period.  *'| 

A  further  problem  raised  by  the  40-percent  plan  is  that 
a  national  recount  to  determine  if  in  fact  any  candidate  re-| 

15.  Southern  Politics,  p.  ^19.  '-^ 


287 

The  Contingency  Election       105 

ceived  40  percent  of  the  vote  might  well  be  necessary. 
Charges  of  fraud  or  simple  errors  in  tabulation  might  result 
in  contests  all  over  the  nation.  And  all  the  while  the  results 
would  be  in  doubt.  The  leading  candidate  would  not  know 
if  he  was  the  President-elect  or  merely  the  front  runner  in 
the  initial  contest.  Both  he  and  the  runner-up  would  have 
to  keep  open  channels  to  potential  rebels,  to  probe  for  soft 
spots  in  their  opponents'  followings.  Potential  defectors 
might  approach  the  front  runners  with  offers  of  support. 
The  poKtical  wheeling  and  dealing  would  continue.  The 
top  candidates  would  have  to  prepare  for  the  possibility  of 
'  a  new  election,  and  they  might  continue  to  campaign. 

Frequent  runoffs  would  weaken  or  alter  our  two-party 
system,  on  whose  benefits  there  is  almost  universal  agree- 
ment. Some  proponents  of  the  direct-election  plan  deny 
that  their  reform  would  injure  the  two-party  system  in  any 
.  substantive  way  because  they  believe  the  electoral  college 
f  is  an  independent  variable,  that  the  form  of  the  electoral 
y  process  has  little  or  no  effect  on  the  character  of  the  party 
i.  system.  This  is  as  great  an  error  in  judgment  as  its  oppo- 
fsite,  the  belief  that  structural  or  institutional  factors  are  the 
,>  sole  cause  of  a  party  system.  The  fact  is  that  we  do  not 
f  know  with  any  certainty  what  the  basic  supports  or  causes 
^care.  Many  political  scientists  credit  the  single-member-dis- 
^;trict,  plurality-election  system  as  a  primary  force  behind 
l^the  two-party  system.  Few,  if  any,  are  so  rash  as  to  say  it  is 
I  the  only  or  the  sufficient  cause. 

p;  Several  direct-election  proponents  apparently  concede 
I  that  these  institutional  factors  may  support  congressional 
Itwo-partyism,  but  they  deny  any  similar  force  to  the  presi- 


288 

106        The  Case  Against  Direct  Election 

dential-electoral  process,  though  it  demonstrably  works 
in  the  same  way.  It  is  in  practice  a  plurality  system  which 
not  only  magnifies  the  plurality  winner's  margin  of  victory 
over  the  runner-up  but  also  gives  the  runner-up  the  mon- 
opoly of  opposition.  In  the  face  of  this,  it  is  rash  to  suggest 
that  "any  intelligent  appraisal  of  the  nature  and  conse- 
quences of  runoff  elections,  then,  must  be  based  on  the 
character  of  the  electorate,  and  of  the  political  parties  as 
ive  now  know  them."^'^  To  say  this  is  to  forget  that  when 
we  change  the  rules,  we  change  the  game;  and  when  we 
change  die  game,  we  may  be  changing  the  size,  strength, 
talent,  and  character  of  those  who  can  play  the  game  and 
play  it  well. 

Nonetheless,  Harvey  Zeidenstein  argues  that  the  exis- 
tence and  viability  of  the  two-party  system  cannot  be  at- 
tributed to  the  electoral-college  system,  and  therefore  its 
abandonment  would  have  no  dysfunctional  or  undesirable 
effects  on  the  two-party  system."  His  argument  is  not  con- 
vincing because  he  does  not  consider  the  significance  of  a 
party's  nominating  function  or  the  fact  that  the  adoption 
of  the  unit  rule  has  made  the  electoral  system  one  of  single- 
member  districts  with  statewide  pluralities.  These  two  fac-:^ 
tors  interrelate  and  reinForce  each  other.  Whether  either! 
was  the  definitive  "cause"  of  the  two-party  system  may  be  J 
a  fruitless  inquiry.  What  is  very  apparent  tl^roughout  curl 
history  is  that  they  are  mutually  advantageous  and  suppor-\J 
tive.  Since  the  adoption  of  the  unit  rule  we  have  had  no  * 

16.  Harvey  Zeidenstein,  Direct  Election  of  the  President  (Lex- 
ington, Mass.,  1973),  p.  73;  my  italics.  > 

17.  Ibid.,  pp.  56-59. 


289 

The  Contingency  Election       101 

contingency  elections,  nor  are  we  likely  to  have  one.  The 
fact  that  this  avenue,  this  second  chance,  is  closed  means 
that  many  potential  factional  candidates  have  little  to  gain 
and  a  great  deal  to  lose  by  refusing  to  accept  their  party's 
nomination  as  a  definitive  point  of  no  return.  Zeidenstein 
argues  that  under  a  direct-election  plan  factional  candidates 
would  be  deterred  by  their  awareness  that  their  effort  might 
be  dysfunctional  and  tturow  the  election  to  the  party  or 
candidate  they  would  find  least  acceptable."  But  even 
under  the  admittedly  severe  disadvantages  of  the  unit  rule, 
we  have  had  several  factional  candidates  who  refused  to  ac- 
cept their  party's  nomination  procedures  as  final.  If  they 
have  done  so  under  the  unit  rule,  which  makes  a  second 

i  election  so  unlikely,  what  would  they  do  under  the  direct- 

\  election,  40-percent  runoff  rule? 

^    The  proponents  of  the  direct-election  plan  base  their  case 

? 

r  on  the  abstract  principles  of  populistic  democracy.  Yet,  as 
Max  S.  Power  points  out  in  his  analysis  of  the  requirements 
I  of  popular  sovereignty  and  majority  rule,  unless  there  are 
•only  two  alternatives  the  populistic  requirements  may  not 
\  be  met."  He  states  that  "direct  election  provides  no  work- 
fable  means  for  selecting  a  president  from  among  more  than 
ftwo  candidates,"*"  and  he  accuses  the  direct-election  pro- 
Iponents  of  assuming  "two  party  competition  without  ask- 

W  18.  Ihid. 

|l  19.  "Logic  and  Legitimacy:  On  Understanding  the  Electoral  Col- 
lege Controversy,"  in  Perspectives  on  Presidential  Selection,  ed. 
^Donald  R.  Matthews  (Washington,  1973),  p.  221. 
I    20.  Ibid.,  p.  205. 
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ing  how  their  proposals  are  related  to  it,"  thus  ignoring  "the 
logical  problems  of  multi-candidate  contests."" 

Many  political  analysts  focus  on  the  importance  of  the 
parties'  nomination  function  and  have  suggested  that  con- 
trol over  nominations  may  be  a  necessary  condition  of  our 
moderate  two-party  system.  The  significance  of  nomina- 
tion arises  from  the  parties'  ability  to  sift  and  select  a 
limited  number  of  credible  candidates,  thereby  structuring 
the  choice  for  the  people.  The  task  of  nominating  the  Presi- 
dent is  what  brings  together  and  temporarily  binds  our 
"loose  leagues  of  state  and  local  parties.""  The  winning  of 
the  Presidency  is  the  focal  point  of  our  national  parties  and 
perhaps  their  reason  for  being.  Their  strength  depends  on 
their  control  over  the  access  to  candidacy.  V.  O.  Key  gives 
this  rule  of  thumb:  "Those  who  control  the  party  organiza- 
tion often  control  access  to  the  general  election  ballot  and 
hence  the  access  to  public  office.""  E.  E.  Schattschneider 
goes  so  far  as  to  say,  "If  a  party  cannot  make  nominations  it 
ceases  to  be  a  party."  But  he  goes  even  further  and  makes 
a  distinction  between  nominations  and  real  nominations;  it 
is  the  latter  which  are  the  distinguishing  marks  of  modern 
political  parties. 

Whether  or  not  a  nomination  is  a  real  nomination  depends 
on  whether  or  not  it  is  binding,  whether  it  effectively  com- 
mits the  whole  party  to  support  it.  If  it  is  binding,  if  all  other 

21.  Ibid.,  p.  232. 

22.  E.   E.   Schattschneider,  Tarty   Government   (New  York, 
1967),  p.  83. 

23.  Southern  Politics,  p.  387. 
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candidates  within  the  party  (for  the  office  in  question)  are 
denied  party  support,  and  if  the  party  is  able  to  concentrate 
its  strength  behind  the  designated  candidate,  a  nomination  has 
been  made  regardless  of  the  process  by  which  it  is  made.'* 

Under  a  direct  election,  the  national  parties  would  continue 
to  make  nominations,  but  whether  these  nominations  would 
be  binding  or,  in  Schattschneider's  terminology,  real  nomi- 
nations, is  another  question. 

Dissatisfied  party  factions  look  for  loopholes  in  any 
nomination  process,  and  the  proposed  reform,  with  its  40- 
percent  runoff  rule,  would  give  them  a  second  chance.  The 
present  system's  solution  to  incipient  multifactionalism  and 
to  third  parties,  whether  national  or  sectional,  is  the  unit 
rule.  It  reinforces  the  conventions'  control  over  access  to 
candidacy.  It  converted  Wallace's  13.5  percent  of  the  pop- 
ular vote  into  8  percent  of  the  electoral  vote.  The  critics' 
assertion  that  it  favors  sectional  third  parties  is  true  only  in 
a  limited  sense.  It  does  give  a  sectional  third  party  electoral 
votes  under  the  winner-take-all  rule.  But— and  this  is  the 
point  the  critics  appear  to  forget— a  truly  sectional  party 
will  not  win  an  election. 

Presidents  can  be  elected  only  by  a  combination  of  sections, 
by  parties  that  cross  sectional  lines.  .  .  .  Sooner  or  later  ex- 
clusively sectional  parties  are  likely  to  lose  even  their  sectional 
support  in  favor  of  a  major  party  which  has  a  real  chance  of 
winning  the  supreme  prize.  .  ,  .  The  two  party  system  is 
firmly  established  because  the  second  major  party  is  able  to 

t 

24.  Party  Government,  p.  64. 
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defend  itself  against  purely  sectional  parties  as  well  as  against 
all  other  varieties  of  minor  parties." 

Under  the  unit  rule,  between  1840  and  1968,  third  and 
fourth  candidates  won  only  261  electoral  votes  out  of  14,- 
462.  While  the  distortion  between  the  popular  vote  and  the 
electoral  vote  favors  the  winner  over  the  runner-up,  that 
same  distortion  process  almost  completely  excludes  third 
and  fourth  candidates  from  the  electoral  college. 

There  are,  to  be  sure,  noninstitutional  supports  for  two- 
partyism,  among  them  "the  character  of  social  conflict  and 
consensus  in  the  nation."*'  The  tradition  of  consensus  poli- 
tics and  the  nonideological  cast  of  the  voters  contribute  to 
stability  and  two-partyism.  But  the  raw  materals  for  deep 
divisions  are  present  in  any  nation.  By  fostering  accommo- 
dation, by  giving  something  to  every  major  interest  group 
but  fully  satisfying  none  at  the  expense  of  another,  the 
parties  may  inhibit  the  development  of  latent  ideological 
divisions. 

Political  scientists  have  yet  to  resolve  the  thorny  question 
of  whether  it  is  the  social  and  political  elements  or  the  in- 
stitutional electoral  rules  that  determine  the  nature  of  the 
party  system.  This  question  may  never  be  resolved,  and  the 
viability  of  the  two-party  system  may  remain  somewhat  of 
a  mystery.  Yet  the  historical  evidence  of  the  electoral-col- 
lege discrimination  against  third  and  fourth  candidates  can- 
not be  denied.  It  may  be  that  American  two-partyism  is 

25. /Wi.,  pp.  83-84. 

26.  Allan  P.  Sindler,  Political  Forties  in  the  United  States  (New 
York,  1966),  p.  57. 
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supported  by  both  institutional  and  noninstitutional  factors. 
If  we  dare  to  kick  away  one  pillar,  will  the  burden  be  too 
much  for  the  other  to  bear?  The  proponents  of  the  direct 
election  recognize  the  problem  and  believe  that  the  40-per- 
cent-plurality  runoff  rule  will  be  an  institutional  support  of 
the  two-party  system. 

They  argue  that  it  would  be  very  difficult  for  a  splinter 
party  to  poll  the  20  percent  or  more  of  the  vote  necessary 
to  produce  a  runoff.  This  argument  is  not  convincing.  Even 
under  the  unit  rule,  splinter  candidates  have  done  well  in 
the  popular  vote.  In  1856,  Millard  Fillmore  received  21 
percent  of  the  popular  vote;  in  1860,  the  third-  and  fourth- 
ranking  candidates'  combined  total  was  30.8  percent;  in 
1912,  William  Howard  Taft,  the  third  runner  in  the  popu- 
lar contest,  received  23  percent;  in  1924,  Robert  La  Follette 
attained  16.6  percent.  These  candidates  all  ran  well,  despite 
the  fact  that  the  major  parties  could  use  the  wasted- vote 
argument  against  them. 
t    If  candidates  could  run  so  well  in  spite  of  the  unit  rule, 
*  they  surely  could  do  even  better  if  released  from  its  bonds. 
In  1968,  George  Wallace  alone  obtained  nearly  14  percent 
■  of  the  popular  vote,  and  if  the  proposed  amendment  had 
been  in  effect,  Eugene  McCarthy  might  not  have  been  able 
or  willing  to  resist  the  pressures  that  would  have  developed 
,  for  his  entry,  which  would  probably  have  forced  a  runoff 
"in  1968  under  the  40-percent  rule.  The  very  entrance  of  a 
>  third  candidate  would  in  itself  provide  the  incentive  for  a 
I  fourth  and  even  a  fifth  entry.  The  more  candidates,  the 
^greater  their  cumulative  power  to  force  a  runoff.  In  a 
/scenario  describing  the  1968  election  as  though  it  had  been 
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held  under  the  rules  of  the  proposed  amendment,  Nelson 
Rockefeller  follows  hard  on  McCarthy's  heels,  and  Ronald 
Reagan  decides  he  will  not  be  left  waiting  at  the  gate.  The 
snowball  sets  off  an  avalanche,  with  the  result  that  "at  the 
end  of  October  the  Nev)  York  Times  has  to  publish  a 
twenty-four  page  supplement  to  tell  the  voters  who  is  who 
-and  what."" 

The  problem  is  not  merely  that  such  an  avalanche  would 
be  destructive  of  the  two-party  system,  but  also  that  the 
more  moderate  candidate,  the  second  choice  of  a  majority, 
might  be  excluded  from  the  runoff.  To  say,  as  some  critics 
have,  that  a  runoff  solves  this  kind  of  dissensus  is  to  ignore  , 
the  possibility  of  a  runoff  between  extremist  candidates. 
Zeidenstein  suggests  that  this  could  occur  "only  if  the  over 
whelming  majority  of  the  voters  were,  themselves,  polar- 
ized into  two  eimreme  groups."**  But  it  could  also  occur  if 
the  moderates  spKt  in  a  multicandidate  race.  In  a  general 
election  with  six  to  ten  candidates,  the  split  in  the  moder-  ' 
ate  votes  might  result  in  a  runoff  between;  the  more  extreme  , 
candidates.  This  kind  of  split  is  frequently  characteristic  ■', 
of  preconvention  politics  and  primary  systems.  Indeed,"' 
many  analysts  suggested  that  it  was  a  factor  in  the  1972 
Democratic  primaries.  The  direct-election  advocates  sug-  , 
gest  that  prenomination  multifactionalism  is  distinguishable  o 
from  that  of  a  general  election  because  in  the  latter  unity  is  1 
insured  by  the  desirability  of  defeating  the  opposite  party. 
However,  the  runoff  might  turn  the  general  election  into  a  ^ 
national  primary.  The  pressures  for  unity  are  great  when  |;!^ 

27.  Time,  95  (May  4,  1970),  26. 

28.  Direct  Election,  p.  72. 
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the  general  election  is  the  final  election,  not  when  it  may  be 
the  first  stage  in  the  selection  process. 

Under  the  unit  rule  multiple  candidacies  alone  will  not 
cause  the  general  election  to  fail,  because  only  candidates 
who  can  win  statewide  pluralities  can  win  electoral  votes. 
In  the  thirty-three  elections  since  1 840,  we  have  had  thirty- 
one  when  more  than  two  candidates  won  popular  votes,  and 
in  only  nine  of  these  elections  did  a  third  candidate  win 
electoral  votes.  In  no  case  did  these  candidates  force  a  con- 
tingency election,  despite  the  fact  that  in  twenty-six  of 
these  elections  there  were  five  or  more  candidates.  Millard 
Fillmore  may  have  won  2 1  percent  of  the  popular  vote,  but 
he  won  only  2  percent  of  the  electoral  vote.  William  H. 
Taft  won  2  3  percent  of  the  popular  vote,  but  he  won  only 
1.5  percent  of  the  electoral  vote.  If  only  the  popular  votes 
were  counted  a  third  candidate  could  more  readily  force  a 
runoff  than  when  the  popular  votes  are  converted  into 
electoral  votes. 

The  proponents  of  the  direct-election  plan  focus  on  the 
possibility  of  third-party  movements  triggering  a  runoff. 
James  Kirby,  who  argues  that  it  would  be  extremely  diffi- 
cult for  a  third  party  to  get  20  percent  of  the  popular  vote, 
believes  that  third  parties  may  be  valuable  prods  to  the 
major  parties.  He  suggests  that  if  a  third  party  could  win 
such  a  percentage,  "then,  perhaps,  this  may  be  one  of  those 
third  parties  which  is  going  to  replace  one  of  the  major 
parties."^*  True  third  parties,  however,  would  only  be  a 
contributing  danger.  The  real  danger  lies  not  so  much  in 
the  proliferation  of  parties  as  in  the  fragmentation  of  the 

29.  Statement  of  James  Kirby,  1968  Senate  Hearings^  p.  332, 
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major  parties.  Common  sense  suggests  that  malcontents  will 
not  abide  by  the  verdict  of  the  party  conventions  if  they 
are  given  the  opportunity  for  an  appeal.  And  discontented 
factions  often  take  an  extreme  position  on  some  issue  which 
the  main  body  of  the  party  finds  inexpedient.  The  prospect 
of  winning  policy  concessions  for  support  in  a  runoff  may 
lead  single-issue  or  doctrinaire  groups  to  enter  a  candidate. 
Voter  psychology  contributes  to  the  problem.  Donald 
Stokes  argues: 

If  you  put  in  the  runoff,  you  turn  that  first  election  from 
something  that  is  going  to  dispose  of  the  office  to  something 
that  might  just  be  a  preliminary  to  the  real  election,  then  it 
seems  to  me  that  you  do  run  the  risk  of  encouraging  people 
to  get  into  that  first  election  who  would  not  otherwise  be 
credible  candidates.  You  also  encourage  the  voters  to  support 
candidates  that  they  otherwise  would  not  think  about.'" 

Most  presidential  contests  have  been  cast  in  the  form  of  the 
ins  versus  the  outs.  But  if  the  conventions  lose  control  over 
the  nominating  process,  the  monopoly  of  opposition  could 
be  broken.  The  voters  might  be  given  two  or  three  alterna- 
tives to  the  ins,  and  with  the  opposition  divided,  the  ins 
could  become  entrenched.  The  1968  election  is  interesting 
in  this  regard.  Theodore  H.  White  called  it  a  negative  land- 
slide in  which  "Americans  turned  against  the  whole  set  of 
Democratic  policy  and  leadership  of  the  previous  four 
years— but  could  not  make  up  their  minds  in  which  new 
direction  they  would  move.""  His  argument,  an  argument 
that  Kevin  Phillips  develops  and  extends  in  his  book,  The 


30.  Statement  of  Donald  Stokes,  ibid.,  p.  571.  'J* 

}l,  The  Making  of  the  President,  196S  (New  York,  1969),  p.  397,| 
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Emerging  Republican  Majority ^  is  that  the  negative  land- 
slide was  concealed  by  Nixon's  slim  margin  of  victory.  The 
outs  were  divided;  the  combined  Nixon  and  Wallace  vote 
was  56.9  percent,  but  Nixon's  margin  over  Humphrey  was 
only  0.7  percent.  This  division  of  the  outs  very  nearly  re- 
turned the  ins  despite  the  negative  landslide. 

In  the  1968  campaign  both  Nixon  and  Humphrey  used 
the  classic  wasted-vote  argument  to  turn  voters  away  from 
Wallace.  But  the  possibility  of  a  runoff  would  change  the 
voter's  reply.  A  voter  who  felt  strongly  might  accept  the 
risk  of  casting  a  wasted  vote  in  order  to  cast  a  protest  vote, 
particularly  if  he  believed  he  had  a  fair  chance  to  vote 
again.  In  such  circumstances  people  would  be  inclined  to 
vote  for  a  more  extreme  candidate  than  they  ordinarily 
would. 

Candidate  psychology  would  also  enter  in.  Self-nomi- 
nated or  factional  leaders  might  focus  on  the  current  cam- 
paign and  their  own  chances.  Thus  they  could  be  vidlling  to 
take  more  extreme  positions  than  the  party  as  a  whole, 
which  must  be  concerned  about  future  contests.  V.  O. 
Key  has  suggested  that  "individualistic  or  disorganized  poli- 
tics places  a  high  premium  on  demagogic  qualities  of  per- 
sonality that  attract  voter  attention,"  whereas  "party  ma- 
chinery, in  the  advancement  of  leaders,  is  apt  to  reject  those 
with  rough  edges  and  angular  qualities  out  of  preference 
for  more  conformist  personalities.""  Thus  one  of  the  most 
frightening  prospects  is  that  the  runoff  could  institute  a 
cycle  of  inferior  candidates. 

32.  Southern  Politics,  p.  304. 


298 

116       The  Case  Against  Direct  Election 

Key's  extensive  study  of  southern  state  politics  led  him  to 
suggest  that  "it  may  well  be  that  multi-factional  states  are 
multi-factional  because  of  the  existence  of  the  runoff."" 
While  Key  stated  this  as  a  theory  and  not  as  an  ironclad 
rule,  it  may  give  us  pause.  Although  his  empirical  findings 
were  mixed,  he  concluded  that  "they  give  some  support  to 
the  hypothesis  that  the  runoff  encourages  a  multiplicity  of 
factions.""  An  explanation  is  that  the  possibility  of  a  run- 
off undercuts  the  incentive  for  coalition-building  prior  to 
the  first  election.  Congressman  William  Clay  may  have 
touched  on  the  vital  point  when  he  argued  that  "it  is  not  an 
instinctive  desire  for  unity-but  a  fear  of  losing  all  impact 
outside  the  two  parties— which  keeps  this  delicate  machine 
together  and  which  promotes  compromise,  co-operation 
and  understanding  of  the  interests  and  views  which  must 
be  reflected  in  the  total  party."" 

The  southern  state-office  runoffs  occurred  under  state- 
wide majority  requirements.  Under  the  proposed  presi- 
dential system,  the  requirement  would  be  40  percent.  Low- 
ering the  requirement  might  not,  however,  be  sufficient  to 
avoid  party  fragmentation.  Aspiration  to  the  office  of 
President  is  not  lightly  abandoned,  and  pressures  from  fol- 
lowers emotionally  attached  to  some  particular  policy  may 
be  formidable.  It  is  much  easier  to  build  a  following  by 
taking  an  extreme,  position  against  something  thar\  to  build 
one  by  proposing  a  positive  course  of  corrective  action, 

33.  7Wi.,  p.  417. 

34.  Ibid.,  p.  421. 

35.  Congressional  Record,  Vol.  115,  Pt,  19,  9lst  Cong.,  1st  scss, 
(1969),  p.  25391. 
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Thus  the  second-chance  psychology  that  could  infect  both 
candidates  and  voters  might  not  be  counteracted  by  a  re- 
duced percentage  requirement.  There  is  nothing  magical 
about  the  40-percent  figure;  it  was  a  compromise  choice.  In 
the  final  analysis,  it  is  not  so  much  the  percentage  required 
as  the  fact  that  there  is  a  percentage  requirement  that 
creates  the  danger. 

A  simple  plurality  requirement  would  be  the  solution  in 
the  abstract;  it  would  institute  a  single  election.  But  a  simple 
plurality  requirement  appears  too  radical  a  notion  to  many 
congressmen  and  would  very  likely  defeat  the  reform. 
Visions  of  a  20-percent  President  haunt  our  congressmen; 
the  belief  abounds,  as  expressed  by  Senator  Bayh,  that 
"there  is  a  floor  below  which  one  cannot  go  if  a  serious  lack 
of  confidence  on  the  part  of  the  public  is  to  be  avoided."" 

Instead  of  preventing  multifactionalism,  instead  of  secur- 
ing party  convention  control  over  access  to  candidacy,  the 
40-percent  runoff  rule  would  do  the  opposite.  With  the 
entry  of  multiple  candidates  the  general  election  could  be 
transformed  into  a  national  primary.  Although  the  national- 
convention  system  has  many  faults  and  improvements  in  its 
operation  may  be  desirable,  it  has  many  advantages  over  a 
national  primary.  When  the  selection  process  is  controlled 
by  professional  party  leaders  whose  object  is  power,  the 
candidates  are  more  likely  to  be  men  with  a  broad  appeal. 
The  convention  system  promotes  party  unity,  compromise, 
and  conciliation.  It  tempers  and  welds  together  the  discor- 
dant elements  within  the  party.  Under  a  national-primary 
system  there  would  be  a  risk  of  fostering  long-lasting  di- 

'     36.  1968  Senate  Hearings,  p.  599. 
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visions  within  a  party  when  rivalry  among  the  party  leaders 
was  intensified  and  nationally  publicized.  And  in  a  national 
primary,  there  would  be  no  assurance  that  the  most  gen- 
erally preferred  candidate  would  be  chosen.  In  a  three-way 
race  the  man  in  the  middle  could  come  in  last. 

Aside  from  the  possibility  that  the  general  election  might 
be  transformed  into  a  national  primary  by  the  entry  of  mul- 
tiple candidates,  there  is  the  additional  problem  of  the  le- 
gal institution  of  a  national  primary.  The  language  of  the 
proposed  amendment,  giving  Congress  reserve  power  to 
make  or  alter  regulations  providing  for  entitlement  to  in- 
clusion on  the  ballot,  could  be  construed  to  permit  Congress 
to  require  a  national  primary.  Several  congressmen  raised 
the  question  on  the  House  floor  in  an  attempt  to  clarify  the 
intention  of  the  House.  Many  who  supported  the  amend- 
ment did  not  wish  to  abolish  the  national-convention  sys- 
tem. The  legislative  history  is  not  clear,  however.  Congress- 
man McCulloch,  the  ranking  member  of  the  Judiciary 
Committee,  noted  that  there  had  been  no  discussion  of  the 
matter  in  committee  and,  therefore,  no  decision  on  con- 
gressional power  to  institute  a  national  primary." 

If  the  amendment  were  passed,  there  would  be  pressure 
to  construe  its  language  broadly  and  require  a  national  pri- 
mary, since  there  are  some  who  believe  that  a  "direct  popu- 
lar election  is  worse  than  meaningless  where  there  is  no  di- 
rect popular  nomination.""  An  editorial  in  the  Southern 

37.  Congressional  Record,  Vol.  115,  Pt.  19,  91st  Cong.,  1st  sess. 
(1969),  p.  25136. 

38.  "The  Presidential  Nomination:  Equal  Protection  at  the  Grass 
Roots,"  Southern  California  Laiv  Review  42  (Fall  1968),  169. 
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California  Laiv  Revieiv  argued  that  the  equal-protection 
clause,  as  interpreted  by  the  Baker  line  of  cases,  is  violated 
when  the  party  members  do  not  have  equally  weighted 
votes  in  the  nominating  process. 

Nomination  and  election  are  but  component  parts  of  a  single 
process,  and  interference  with  participation  at  one  stage  should 
be  as  constitutionally  impermissible  as  interference  with  par- 
ticipation at  the  other.  In  allowing  the  "party"  to  exercise  full 
control  over  nomination,  a  court  is  allowing  a  small  number 
of  individuals  to  substitute  their  judgment  for  that  of  the  elec- 
torate which,  in  effect,  is  a  form  of  vote-dilution."® 

There  appears  to  be  no  limit  to  which  some  analysts  will 
extend  the  Baker  line  of  cases.  They  will  have  equally 
weighted  votes  in  the  nominating  process  even  if  the  most 
widely  preferred  candidate,  everyone's  second  choice,  is 
eliminated  in  the  primary.  They  fail  to  realize  that  a  na- 
tional primary  with  equally  weighted  votes  is  less  likely  to 
produce  the  moderate  candidates  favored  by  the  majority 
than  the  national  conventions  dominated  by  party  profes- 
sionals. The  advantages  of  the  national  party  conventions 
are  too  great  to  be  abandoned  in  the  search  for  equally 

,  weighted  votes. 

Finally,  it  must  be  understood  that  a  change  in  the  nomi- 
nation process  has  a  direct  bearing  on  federalism.  David 
Truman  suggests  that  American  federalism  does  not  depend 

,  only  on  the  existence  of  the  states  or  on  the  states  as  elec- 
toral units  for  the  Senate.  He  asserts  that  there  is  an  inter- 
relationship between  the  political  parties  and  federal  con- 
stitutional forms  and  that  the  Hnk  is  the  parties'  nomination 

^"     39.  Ibid.,  p.  182. 
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function.  With  the  rise  of  the  convention  system  came  "an 
increase  in  the  importance  of  localism  in  the  selecting  pro- 
cess."" Originally  the  presidential  candidates  were  chosen 
by  a  congressional  caucus  dominated  by  a  homogeneous 
and  nationally  oriented  elite.  Truman  believes  that  "the 
shift  of  initiative  to  the  state  legislatures  and  later  to  the 
national  delegate  conventions  was  a  response  to  demands 
from  more  heterogeneous  elements  in  the  population  and 
eventuated  in  a  shifting  of  the  power  of  decision,  if  not  the 
initiative  from  the  national  to  the  state  or  local  level."" 

The  true  link  between  individual  state  parties  is  the  Presi- 
dent-nominating process.  No  aspirant  can  hope  to  be  a  can- 
didate unless  he  forms  a  coalition  of  state  and  local  parties. 
In  consequence,  the  states  play  an  influential  role  in  the 
selection  of  the  President.  What  begins  at  the  nominating 
level  carries  over  to  the  campaign.  The  states  are  the  de- 
cisive units.  All  other  units— the  cities,  the  counties,  the 
various  interest  groups— are  important  to  the  campaign 
strategists  in  terms  of  the  voting  combinations  that  can  be 
formed  to  win  statewide  pluralities.  Because  a  candidate 
must  carry  states,  he  will  often  commit  himself  to  issues 
crucial  to  the  states.  Under  a  direct-election  system,  state 
boundaries  would  lose  their  significance  and  state  and  local 
issues  would  be  neglected  by  the  candidates.  According  to 
David  Derge,  the  direct  election  would  not  only  have  a  na- 

40.  David  B.  Truman,  "Federalism  and  the  Party  System,"  in 
Federalism  Mature  and  Emergent^  ed.  Arthur  W.  MacMahon 
(New  York,  1955),  p.  U 9. 

41.  Ibid, 
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tionalizing  effect  on  the  issues  of  the  presidential  campaign, 
but  this  nationalizing  effect  would  extend  to  all  elections 
tied  to  the  presidential  race. 

The  nationalization  of  the  presidential  issues  is  an  obvious  re- 
sult, particularly  as  candidates  look  beyond  the  "big"  12 
States  for  their  votes  and  grope  to  connect  with  existing  or 
latent  groups  whose  membership  spills  over  State  lines.  It 
seems  likely  that  anyone  running  for  office  would  be  pulled 
into  this  vortex  of  national  issues  and  could  hardly  avoid  tak- 
ing his  stand  on  the  ones  which  prove  effective  for  the  presi- 
dential nominees.  Since  these  issues  would  probably  be  both 
transcendant  and  dramatic,  legitimate  State  and  local  issues 
might  fare  even  more  poorly  than  they  sometimes  do  now.** 

The  electioneering  muscle  of  the  state  parties  might 
atrophy  if  the  states  were  no  longer  the  decisive  political 
units.  The  national  party  organizations  might  not  benefit, 
though  the  presidential  candidate  and  his  campaign  ap- 
paratus probably  would.  Instead  of  having  his  constitu- 
encies imposed  upon  him  in  state-sized  packages,  the  candi- 
date would  be  much  freer  to  select  his  own  constituencies, 
to  organize  units  from  groups  that  spill  over  state  lines.  If 
so,  private  groups  could  be  politicized  as  partial  substitutes 
for  the  state  party  organizations  as  electioneering  tools  for 
the  presidential  campaign. 

In  the  composition  of  the  national  government,  in  the 
terms  of  Herbert  Wechsler,  "the  states  are  the  strategic 
yardsticks  for  the  measurement  of  interest  and  opinion,  the 
special  centers  of  political  activity,  the  separate  geographi- 

t.  42.  1968  Senate  Hearings^  p.  633. 
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cal  determinants  of  national  as  well  as  local  politics.""  The 
result  is  that  the  drive  for  the  Presidency  is  a  drive  for  wide 
support.  Although  all  the  possible  changes  under  a  direct- 
election  system  cannot  be  foreseen,  the  potential  for  dis- 
turbance of  federalism  has  not  been  sufficiently  considered 
by  either  the  Senate  or  the  House  in  their  hearings  and  de- 
bates. The  prospect  of  a  nationalization  of  issues  and  of  a 
reduction  in  the  power  and  influence  of  the  state  parties  in 
both  the  nominating  and  the  electioneering  processes  has 
not  been  examined. 

According  to  Congressman  Celler,  "the  provisions  for  a 
national  runoff  election  in  the  proposed  new  article  which 
we  have  offered  are  not  merely  collateral  to  the  direct  elec- 
tion plan;  they  are  an  essential  part  in  confining  potential 
splinter  parties  and  their  candidates."**  The  provision  for  a 
popular  runoff  is  an  integral  part  of  the  entire  reform.  The 
questions  are:  Would  this  reform  eliminate  or  add  to  the 
uncertainties  surrounding  an  election?  Would  it  promote 
or  prevent  a  national  crisis?  The  direct-election  process 
would  abolish  the  unit  rule,  and  the  reformers  decided  that 
something  must  take  its  place  if  the  country  was  to  avoid  the 
mire  of  two  national  elections,  of  a  general  election  trans- 
formed into  a  national  primary  followed  by  a  runoff.  Their 
plan  was  to  design  a  contingency  procedure  which  would 
prevent  a  splintering  of  the  vote  and  forestall  runoffs.  Yet 
that  procedure  would  do  the  opposite. 

43.  "Political  Safeguards  of  Federalism,"  in  Principles,  Politics 
and  Fundamental  Law  (Cambridge,  Mass.,  1961),  p.  54. 

44.  Congressional  Record,  Vol.  115,  Pt.  19,  91st  Cong,,  1st  sess. 
(1969),  p.  25983. 
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We  now  have  a  single  election;  we  now  have  a  viable 
two-party  system;  we  now  have  a  national-convention  sys- 
tem which  presents  us  with  well-qualified  candidates.  These 
are  strong  reasons  why  we  should  scrape  the  barnacles  off 
our  present  electoral  system,  not  scuttle  it. 

Senator  Thurmond.  The  subcommittee  is  in  recess  until  Monday 
morning  at  9:30. 

[The  subcommittee  adjourned  at  5:50  p.m.] 


DIRECT  POPULAR  ELECTION  OF  THE  PRESI- 
DENT AND  VICE  PRESIDENT  OF  THE  UNITED 
STATES 


MONDAY,  APRIL  9,  1979 

U.S.  Senate, 
Subcommittee  on  the  Constitution 
OF  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  9:30  a.m.,  in  room  318,  Russell  Senate 
Office  Building,  Senator  Dennis  DeConcini  (acting  chairman  of  the 
subcommittee)  presiding. 

Present:  Senators  DeConcini,  Hatch,  Thurmond,  and  Simpson. 

Staff  present:  Nels  Ackerson,  chief  counsel  and  executive  direc- 
tor; Mary  K.  Jolly,  staff  director;  Linda  Rogers-Kingsbury,  chief 
clerk;  Marcia  Atcheson,  counsel;  Steve  Markman,  minority  counsel; 
Jim  Lockemy,  counsel  to  Senator  Thurmond;  Charles  Wood,  coun- 
sel to  Senator  Simpson;  Steve  Holley,  staff  aide  to  Senator  Bayh; 
and  Paul  Greek,  staff  aide  to  Senator  Bayh. 

Senator  DeConcini  (acting  chairman).  The  Subcommittee  on  the 
Constitution  of  the  Judiciary  Committee  will  come  to  order. 

Today  we  are  holding  hearings  again  on  Senate  Joint  Resolution 
28,  Direct  Popular  Election  Amendment. 

Our  first  witness  this  morning  will  be  Senator  Dole  to  give 
former  President  Ford's  statement  and  any  other  comments.  Sena- 
tor Dole,  that  you  care  to  make. 

If  you  would,  please  proceed. 

STATEMENT  OF  HON.  GERALD  R.  FORD,  FORMER  PRESIDENT 
OF  THE  UNITED  STATES;  DELIVERED  BY  HON.  ROBERT 
DOLE,  A  SENATOR  IN  THE  U.S.  CONGRESS  FROM  THE  STATE 
OF  KANSAS 

Senator  Dole.  Thank  you,  Mr.  Chairman,  Senator  Simpson. 

I  will  take  just  a  couple  of  minutes  since  I  have  testified  before 
in  support  of  direct  legislation.  But  I  am  here  this  morning  to 
make  a  part  of  the  record  a  statement  of  former  President  Gerald 
R.  Ford. 

We  had  some  brief  dealings  in  1976.  As  I  have  said  before,  a  shift 
of  a  few  thousand  votes  in  the  popular  election  would  have  given 
us  the  electoral  victory  in  1976,  even  though  Carter  would  have 
ended  up  with  over  a  million  and  a  half  of  plurality. 

I  think  I  could  have  learned  to  live  with  that,  and  I  am  certain 
President  Ford  would  have  been  able  to  manage  it.  But  he  has 
been  a  long-time  supporter  of  direct  elections.  I  would  like  just  to 
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read  quickly  this  letter  and  insert  material  he  asked  me  to  include 
in  the  record. 

1  appreciate  the  invitation  to  testify  on  the  proposed  constitutional  amendments 
involving  the  electoral  college  and  the  method  of  selecting  the  President  and  Vice 
President.  Unfortunately,  I  have  long-standing  commitments  that  preclude  a  person- 
al appearance  before  the  Subcommittee  on  the  Constitution. 

As  an  alternative,  I  respectfully  suggest  that  my  speech  in  the  House  of  Repre- 
sentatives on  September  16,  1969,  be  introduced  as  a  part  of  your  subconimittee 
record.  At  that  time,  I  was  House  minority  leader  and  had  devoted  considerable 
study  on  the  important  matter  before  you  and  your  committee  members. 

I  have  read  my  remarks  on  September  16,  1969,  and  my  views  have  not  changed. 
Any  testimony  by  me  before  the  Subcommittee  on  the  Constitution  would  be  a 
reaffirmation  of  my  support  for  a  constitutional  amendment  to  provide  for  the 
direct  popular  election  of  the  President  and  Vice  President. 

Enclosed  is  a  copy  of  my  speech  on  this  matter  before  the  House  of  Representa- 
tives on  September  16,  1969.  If  you  and  your  associates  have  no  objection,  I  request 
that  this  be  included  in  the  subcommittee  record  of  the  hearings. 

And  I  would  ask  permission  that  that  be  made  a  part  of  the 

record. 
Senator  DeConcini.   Without  objection,  it  will  appear  at  this 

point  in  the  hearing  record. 
[The  document  referred  to  follows:] 

[From  the  Congressional  Record,  Sept.  16,  1969] 

Direct  Popular  Election  of  the  President  and  Vice  President 

Mr.  CELLER.  Mr.  Speaker,  I  move  that  the  House  resolve  itself  into  the  Commit- 
tee of  the  Whole  House  on  the  State  of  the  Union  for  the  further  consideration  of 
the  joint  resolution  (H.J.  Res.  681)  proposing  an  amendment  to  the  Constitution  of 
the  United  States  relating  to  the  election  of  the  President  and  Vice  President. 

The  motion  was  agreed  to. 

IN  THE  COMMITTEE  OF  THE  WHOLE 

Accordingly  the  House  resolved  itself  into  the  Committee  of  the  Whole  House  on 
the  State  of  the  Union  for  the  further  consideration  of  the  joint  resolution  (H.J.  Res. 
681)  with  Mr.  Mills  in  the  chair. 

The  Clerk  read  the  title  of  the  joint  resolution. 

The  CHAIRMAN.  When  the  Committee  rose  on  yesterday,  there  was  pending  an 
amendment  in  the  nature  of  a  substitute  offered  by  the  gentleman  from  Texas  (Mr. 
Dowdy). 

For  what  purpose  does  the  gentleman  from  Michigan  (Mr.  Gerald  R.  Ford)  rise? 

Mr.  GERALD  R.   FORD.   Mr.  Chairman,  I  move  to  strike  out  the  last  word. 

(Mr.  GERALD  R.  FORD  asked  and  was  given  permission  to  proceed  for  5  addition- 
al minutes.) 

Mr.  Chairman,  there  is  a  very  high  degree  of  unanimity,  although  it  is  not 
completely  unanimous — that  we  should  do  away  with  what  I  label  as  the  archaic, 
outdated,  outmoded  method  that  we  have  been  using  for  the  last  180  years  or 
thereabouts  for  electing  the  President  of  the  United  States. 

Although  there  is  this  high  degree  of  unanimity,  there  are  differences  of  opin- 
ion— honest  differences,  between  Members  on  both  sides  of  the  aisle  as  to  which  of 
three,  basically  three,  methods  we  should  turn  to  in  selecting  our  President  in  the 
future. 

I  happen  to  believe,  based  on  polls,  and  based  on  sentiment,  that  I  have  analyzed, 
that  if  the  House  in  the  final  analysis  has  to  vote  "yes"  or  "no"  on  the  direct  or 
popular  vote  method  of  selecting  the  President,  there  will  be  more  than  two-thirds 
of  the  Members  voting  for  this  change  in  the  Constitution. 

I  have  some  doubt  that  if  we  end  up,  in  the  final  analysis,  with  the  district  plan 
or  the  proportionate  method  of  selecting  the  President,  there  will  be  an  adequate 
number,  two-thirds  of  those  present  and  voting,  for  this  change  in  the  Constitution. 
This  possibility  causes  me  some  concern. 

I  should  say  at  this  time  that  I  strongly  favor  the  direct  method  of  choosing  the 
President  of  the  United  States.  I  support  the  committee  bill. 

But  I  should  add  this  postscript:  If  we  come  down  to  the  final  vote  and  we  have 
either  the  district  or  the  proportionate  plan  as  the  alternative  in  place  of  what  we 
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now    have    in    the    Constitution,    I    likewise    will    vote    for    either    one    of   those 
propositions. 

Mr.  Chairman,  my  interest  in  the  method  of  selecting  a  President  goes  back  to 
1950  when  we  had  a  vote  on  this  issue.  But  more  recently,  in  1967,  I  became  very 
concerned  about  the  possible  constitutional  crisis  this  country  might  face  in  1968 
with  the  emergence  of  a  third  party  of  some  strength.  The  concern  I  had  was  that 
under  the  present  method  of  selecting  the  President  of  this  country,  the  world  at 
large  might  well  have  been  faced  with  the  prospect  of  ourselves  not  knowing  who 
the  next  President  of  the  United  States  would  be  from  November  to  January  20. 
This  uncertainty,  in  my  judgment  would  have  been  harmful  to  the  United  States 
and  detrimental  to  the  world  at  large. 

I  made  a  speech  before  the  Republican  Governors  in  Florida  on  December  9,  1967, 
and  pointed  out  at  that  time  the  possibility  of  the  constitutional  crisis  in  the  1968 
presidential  election.  As  we  all  know,  that  crisis  almost  arose.  Fortunately,  it  did 
not.  But  in  the  process  of  studying  the  problem  I  went  to  the  Library  of  Congress, 
read  a  good  bit  of  the  history  of  previous  presidential  elections,  and  I  got  the 
Library  of  Congress  to  take  some  of  the  important  excerpts  from  historical  works 
telling  what  had  happened  in  this  Chamber  in  1800  and  1824,  when  the  House  of 
Representatives  was  called  upon  to  make  the  choice  for  President. 

As  has  been  stated  before  in  this  debate,  in  1800  there  was  a  tie  between  Thomas 
Jefferson  and  Aaron  Burr,  and,  I  say  parenthetically,  both  running  on  the  then 
Republican  ticket.  The  vote  was  73  to  73.  So  the  House  of  Representatives  met  in 
February  of  1801,  and  between  February  11  and  February  17,  35  ballots  were  taken 
by  Members  of  the  House  of  Representatives  without  reaching  a  decision.  Finally, 
after  much  conniving,  and  I  say  with  deference  probably  skulduggery,  on  the  36th 
ballot  the  decision  was  made.  The  person  who  really  tipped  the  scales,  according  to 
history,  was  Alexander  Hamilton.  In  reading  the  history  I  ran  into  a  comment  made 
by  Alexander  Hamilton  Nvhich  might  be  somewhat  enlightening.  He  in  effect  was 
the  leader  of  the  Federalist  Party.  According  to  this  historian,  this  is  what  Hamil- 
ton decided  and  tipped  the  scale  for  Thomas  Jefferson: 

"But  Hamilton,  in  the  unhappy  role  of  choosing  between  two  men  he  thoroughly 
disliked,  differed  with  his  party  colleagues.  There  was  for  him  but  one  choice.  Burr 
was  the  'Catiline  of  America'  a  man  devoid  of  scruples  and  possessed  an  inordinate 
ambition  and  the  'boldness  and  daring  necessary  to  give  success  to  the  Jacobin 
system'  Jefferson  at  least  had  'pretentions  to  character"  though  he  was  unscrupu- 
lous, not  very  mindful  of  the  truth,  and  was  a  contemptible  hypocrite." 

That  is  what  Alexander  Hamilton  said.  Yet  he  voted  for  Thomas  Jefferson,  and 
how  fortunate  this  decision  was.  But  leaving  that  aside,  the  fact  is  the  present 
system  we  are  using  today  and  have  used  from  the  day  of  the  first  presidential 
election  is  unsound.  It  takes  away  from  the  people  the  right  to  make  the  choice  and 
turns  the  role  over  to  the  politicians  if  there  is  no  majority  in  the  electoral  college. 

In  1824  we  had  another  crisis.  This  time  Andrew  Jackson  had  152,899  popular 
votes.  John  Quincy  Adams  had  105,321,  William  Crawford  had  47,265,  and  Henry 
Clay  had  47,087.  Jackson  was  the  person  with  the  plurality.  He  did  not  have  enough 
electoral  votes.  On  this  occasion  again  the  decision  came  to  the  House  of  Repre- 
sentatives. On  this  occasion  the  politicians  did  not  take  36  ballots  to  make  the 
choice.  They  got  together  at  the  outset.  I  do  not  understand  and  history  does  not 
record  precisely  how  they  made  the  decision,  but  on  the  first  vote  John  Quincy 
Adams,  who  finished  second  in  the  eclectoral  votes  and  second  in  the  popular  votes, 
became  President. 

It  is  interesting  if  we  go  back  to  history  again.  Apparently  the  New  York  delega- 
tion was  the  key  and  apparently,  according  to  history.  Van  Buren  was  the  man  who 
was  most  in  favor  of  the  deal  that  put  Adams  over  the  top.  But  let  me  read  from 
one  of  the  history  books  on  the  situation: 

"Van  Buren's  weak  point  in  New  York  proved  to  be  General  Stephen  Van 
Renssellaer  ...  As  the  vote  was  about  to  be  taken  (in  the  House  of  Representa- 
tives) Van  Renssellaer  bowed  his  head  in  prayer,  seeking  divine  guidance.  It  came 
at  once.  On  the  floor  in  front  of  him  was  a  ticket  someone  had  dropped  with  the 
name  of  John  Quincy  Adams  written  on  it.  His  startled  eyes  rested  on  the  piece  of 
paper.  A  few  minutes  later  it  was  in  the  ballot  box:  New  York  had  cast  eighteen  of 
its  thirty-seven  votes  for  Adams,  and  the  New  Englander  was  elected  President  by 
thirteen  of  the  twenty-four  states." 

Any  system  that  relies  on  this  kind  of  decisionmaking  in  this  kind  of  constitution- 
al crisis  is  wrong.  It  ought  to  be  changed. 

Now  starting  from  there,  I  think  we  ought  to  take  a  look  at  the  alternatives.  As  I 
said  initially,  on  the  basis  of  the  merit,  on  the  basis  of  substance,  I  am  for  the  direct 
election.  Furthermore,  I  think  it  is  politically  the  right  thing  to  do. 
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In  l')50  those  of  us  who  were  here  at  that  time  had  a  choice  whether  to  vote  for 
the  proportionate  method.  It  was  called  the  Lodge-Gossett  proposition.  It  had  passed 
the  other  body  by  the  necessary  two-thirds  vote,  and  it  came  to  this  body,  where  had 
had  a  debate.  Unfortunately  we  did  not  get  the  two-thirds  vote.  Regrettably  the 
method  of  choosing  the  President  was  not  changed  at  that  time. 

I  voted  for  the  proportionate  system  in  1950.  When  this  matter  came  up  on  the 
public  agenda  again  in  1968,  it  was  discussed  and  it  was  written  about,  and  my 
initial  sympathies  were  for  the  proportionate  method.  Since  then  I  switched  to  the 

direct  method.  r    ^u 

The  American  Bar  Association,  through  a  very  outstandmg  committee,  came  torth 
with  this  analysis  and  its  recommendation  for  the  direct  method  of  selecting  the 
President.  I  have  a  copy  of  it  in  my  hand.  It  is  a  very  persuasive  document.  It  is 
well  reasoned  I  think  it  is  completely  sound  and  in  my  honest  opinion  it  is  the 
format  we  should  use  in  writing  this  change  in  the  Constitution. 

The  CHAIRMAN.  The  time  of  the  gentleman  from  Michigan  has  expired. 

(By  unanimous  consent,  Mr.  Gerald  R.  Ford  was  allowed  to  proceed  for  5  addi- 
tional minutes.)  ,  ,        . 

Mr.  GERALD  R.  FORD.  Mr.  Chairman,  I  hope  all  Members  have  taken  the  time 
to  read  this  document.  It  was  an  outstanding  group  that  worked  on  it.  They 
represented  the  political  spectrum  from  the  far  left  to  the  far  right. 

In  my  judgment,  it  is  a  sound  recommendation  that  we  should  follow. 

The  Committee  on  the  Judiciary  of  the  House,  by  an  overwhelming  vote,  has  in 
effect  adopted  the  plan  recommended  by  the  American  Bar  Association  study  group. 

We  are  also  familiar  with  the  wide  range  of  organizations  from  all  over  the  land 
that  have  endorsed  the  committee  recommendation. 

The  question  has  been  raised  by  some:  What  does  the  President  of  the  United 
States  recommend?  I  have  in  my  hand  the  President's  message  that  came  to  the 
Congress  February  20,  1969.  Let  me  quote  from  the  message  if  I  might. 

The  President  says: 

"I  have  not  abandoned  my  personal  feeling,  stated  in  October  and  November  1968, 
that  the  candidate  who  wins  the  most  popular  vote  should  become  President." 

The  President  goes  on  to  say,  and  again  I  quote: 

"I  have  in  the  past  supported  the  proportional  plan  of  electoral  reform.  Under 
this  plan  the  electoral  vote  of  a  State  would  be  distributed  among  the  candidates  for 
President  in  proportion  to  the  popular  vote  cast.  But  I  am  not  wedded  to  the  details 
of  this  plan  or  any  other  specific  plan.  I  will  support  any  plan  that  moves  toward 
the  following  objectives:  first,  the  abolition  of  individual  electors;  second,  allocation 
to  Presidential  candidates  of  the  electoral  votes  of  each  State  and  the  District  of 
Columbia  in  a  manner  that  may  more  closely  approximate  the  popular  vote  than 
does  the  present  system;  third,  making  a  40  percent  electoral  vote  plurality  suffi- 
cient to  choose  a  President." 

Then  he  goes  on,  and  again  I  quote: 

"Next,  I  consider  it  necessary  to  make  specific  provisions  for  the  eventually  that 
no  presidential  state  receives  40%  or  more  of  the  electoral  vote  in  the  regular 
election.  Such  a  situation,  I  believe,  is  best  met  by  providing  that  a  run-off  election 
between  the  top  two  candidates  shall  be  held  within  a  specified  time  after  the 
general  election,  victory  going  to  the  candidate  who  recieves  the  largest  popular 
vote: 

The  net  result,  in  my  judgment,  the  President  of  the  United  States  endorses 
substantially — substantially — the  reccommendation  of  this  committee  of  the  House. 

Let  me  make  one  other  observation.  I  know  there  are  some  of  the  most  conserva- 
tive Members  of  this  body  on  both  sides  of  the  aisle  who  are  apprehensive  about  the 
direct  election  procedure.  For  the  benefit  of  those  who  feel  that  way,  who  served  in 
this  body  with  Ed  Gossett,  they  know  very  well  he  was  one  of  the  most  able  and 
probably  one  of  the  most  conservative.  Members  in  the  House  of  Representatives 
during  his  many  terms  of  office.  He  was  highly  respected  by  Members  on  my  side  of 
the  aisle,  and  I  believe  equally  by  those  on  the  other  side,  whether  they  were 
conservative  or  liberal,  Ed  Gossett,  who  is  now  a  practicing  lawyer  in  Texas,  was 
one  of  the  members  of  the  American  Bar  Assciation  study  group  that  recommended 
the  ABA  plan,  which  is  the  direct  method  of  selecting  the  President  of  the  United 
States.  Any  conservative  can  follow  Ed  Gossett's  recommendation. 

Some  Members  in  this  body  are  apprehensive  about  the  situation  confronting  the 
small  State,  the  small  State  in  population.  One  of  the  distinguished  members  of  this 
ABA  task  force  was  the  Governor  of  a  State  with  a  relatively  small  population, 
Oklahoma.  Gov.  Henry  Bellmon  was  on  this  group,  and  Gov.  Henry  Bellmon  whole- 
heartedly endorses  the  American  Bar  Association  plan,  which  is  the  direct  method 
of  electing  the  President  of  the  United  States. 
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No  one  can  challenge  Henry  Bellmon's  dedication  to  Oklahoma  or  States  of  that 
size.  Henry  Bellmon  believes  after  thorough  analysis  that  this  plan  is  in  the  best 
interests  of  the  United  States  and  does  no  harm  to  small  States. 

Now,  Mr.  Chairman,  it  seems  to  me  that  we  are  down  to  the  final  effort,  because 
shortly  we  will  vote  as  between  the  district  plan  and  the  direct  election  plan.  It  is 
my  judgment  that  this  is  the  real  contest  and  the  real  ball  game. 

Mr.  Chairman,  the  allegation  is  made  that  the  other  body  will  not  accept  a  direct 
method  of  selecting  a  President.  I  cannot  prejudge  that.  In  the  Senate  there  is 
strong  sentiment  for  direct  election,  and  there  are  views  that  are  contrary.  The 
allegation  is  made  that  the  State  legislatures  will  not  approve  the  direct  method  or 
that  there  will  be  a  sufficient  number  that  will  block  ratification.  I  cannot  judge 
that,  either,  although  I  think  the  evidence  that  has  been  accumulated,  the  polls, 
clearly  points  out  that  State  legislatures  could  very  well  ratify  the  direct  method  of 
selecting  the  President.  Senator  Robert  Griffin,  for  one,  conducted  a  survey  which 
convinces  me  it  is  possible.  I  understand  that  the  magazine  The  Nation's  Business 
conducted  a  survey  of  State  legislatures  and  their  judgment  is  based  on  this  survey; 
namely,  that  a  sufficient  number  of  State  legislatures  will  approve  the  direct 
method  of  selecting  a  President. 

Mr.  Chairman,  let  me  conclude  with  this  observation:  We  have  a  responsibility 
ourselves  to  do  what  at  least  two-thirds  of  the  Members  of  this  body  believe  is 
forward  movement,  constructive  movement,  and  meritorious  change.  When  you  put 
on  the  scales  the  present  system  and  each  of  the  three  alternatives,  in  my  honest 
opinion,  the  scales  weigh  most  heavily  for  the  direct  method. 

The  CHAIRMAN.  The  time  of  the  gentleman  from  Michigan  has  again  expired. 

(Mr.  GERALD  R.  FORD  asked  and  was  given  permission  to  proceed  for  3  addition- 
al minutes.) 

Mr.  GERALD  R.  FORD.  I  think  everbody  agrees,  based  on  the  Gallup  poll  and 
based  on  individual  questionnaires  sent  out  by  Members  on  this  side  and  on  that 
side,  that  the  public,  when  they  are  given  the  choice  between  the  present  system 
and  the  three  alternatives,  in  every  instance  I  have  seen  has  overwhelmingly  voted 
for  the  direct  method  of  selecting  a  President.  In  some  of  the  most  conservative 
districts  in  this  country  represented  by  bona  fide,  legitimate,  and  dedicated  conser- 
vatives, the  polls  show  that  the  people,  the  people,  want  the  direct  method  of 
selecting  the  President  of  the  United  States.  I  have  yet  to  see  a  questionnaire  to  the 
contrary. 

Now,  my  final  point  is  this:  I  believe  that  we  ought  to  pass  the  direct  method  of 
selecting  the  President  of  the  United  States.  If  we  do  not,  it  is  my  honest  opinion 
that  the  people  will  be  let  down.  If  ratification  fails,  either  by  action  in  this  body  or 
in  the  other  body  or  by  action  of  the  State  legislatures,  the  people  will  be  let  down.  I 
hope  that  the  House  of  Representatives,  which  I  think  is  the  people's  House,  the 
people's  House  will  face  up  to  the  issue  and  will  vote  in  accord  with  what  the 
American  people  by  every  poll  have  indicated  they  want.  The  people's  House  has 
even  a  greater  responsibility  than  the  other  body  or  the  respective  State  legisla- 
tures. So  when  the  vote  comes  today  on  the  district  vis-a-vis  the  direct  method  or  on 
the  motion  to  recommit,  which  I  suspect  will  be  the  district  plan.  I  hope  that  we 
reject  others  and  support  in  the  final  analysis  the  direct  method  of  selecting  the 
President  of  the  United  States. 

Mr.  CELLER.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  GERALD  R.  FORD.  I  shall  be  glad  to  yield  to  the  distinguished  chairman. 

Mr.  CELLER.  With  reference  to  what  the  gentleman  so  very  eloquently  quoted 
concerning  the  attitude  of  the  smaller  States,  there  has  just  come  off  the  press  a 
magazine  called  Nation's  Business,  an  official  organ  of  the  U.S.  Chamber  of  Com- 
merce. It  has  this  to  say  with  reference  to  the  attitude  of  the  smaller  States  in 
regard  to  the  resolution  now  pending  before  the  committee  and  the  provision 
dealing  with  the  direct  popular  vote  for  President: 

"Nearly  120  men  of  the  men  who  serve  in  the  States  as  Speakers  of  lower  houses, 
Presidents  of  Senate  or  majority  or  minority  leaders  voted  6-1  in  the  survey  for  a 
change  in  the  presidential  election  system.  At  least  one  leader  from  every  State 
participated.  Any  change  has  to  be  an  improvement." 

They  indicated  that  more  than  two-thirds  of  those  advocating  a  different  system 
endorsed  the  popular  direct  vote: 

"The  Popular  Vote  Is  Popular 

"An  overwhelming  majority  of  the  leaders  of  state  legislatures  favor  a  change  in 
the  method  of  choosing  a  President,  with  direct  popular  election  the  favorite  choice 
by  far. 
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"Those  are  key  findings  of  a  Nation's  Business  survey  to  determine  the  thinking 
of  influential  figures  at  the  state  level,  where  the  final  decision  will  be  made,  on  the 
various  proposals  for  a  constitutional  amendment  to  change  the  method  of  selecting 
the  nations's  Chief  Executive. 

"While  the  spotlight  remains  on  continuing  deliberations  in  Congress,  a  vital 
question  is  whether  any  amendment  sent  to  the  states  could  gain  ratification  in  38 
legislatures. 

"Nearly  120  of  the  men  who  serve  in  the  states  as  speakers  of  lower  houses, 
presidents  of  Senates  or  majority  or  minority  leaders  voted  6  to  1  in  the  survey  for  a 
change  in  the  Presidential  election  system.  At  least  one  leader  from  every  state 
participated. 

"  'Any  change  has  to  be  an  improvement,'  one  commented  with  an  air  of  despera- 
tion. 

"More  than  two  thirds  of  those  advocating  a  different  system  endorsed  the  direct 
popular  vote. 

"Slightly  over  20  per  cent  supported  the  district  plan,  in  which  one  elector  would 
be  chosen  from  each  Congressional  district  and  two  at-large  in  each  state.  Their 
electoral  votes  would  go  to  the  candidate  who  won  the  popular  vote  in  their  district 
or  state. 

"The  balance  of  sentiment  in  the  poll  favored: 

"The  proportional  plan,  in  which  the  electoral  vote  would  be  divided  in  the  same 
ratio  as  a  state's  popular  vote. 

"Retaining  the  present  'winner-take-all'  electoral  system  but  requiring  electors  to 
reflect  the  popular  vote  and,  in  case  no  candidate  gets  an  electoral  majority,  giving 
each  House  member,  instead  of  each  state's  delegation  in  the  House,  one  vote. 

"No  change  at  all. 

"Both  the  district  and  proportional  plans  would  retain  the  present  allocation  of 
electoral  strength — each  state  with  a  number  of  electors  equal  to  the  total  number 
of  Representatives  and  Senators  it  has  in  Congress. 

"The  extra  voting  strength  smaller  states  derive  from  automatically  having  two 
electors  corresponding  to  their  two  Senators  regardless  of  population  has  been  a 
particular  target  of  the  direct  vote  partisans. 

"The  example  most  frequently  cited  is  that  of  Alaska,  where  each  Presidential 
elector  represents  85,000  residents,  and  California,  which  has  one  elector  for  every 
500,000  citizens. 

"But  other  critics  of  the  Electoral  College  argue  that  giving  a  candidate  all  of  a 
big  state's  electoral  votes,  no  matter  how  close  the  popular  count,  works  against 
smaller  states. 

"CITE  COLLEAGUES'  SENTIMENT 

"Of  the  legislative  leaders  favoring  the  popular  vote  system,  75  per  cent  indicated 
they  felt  their  respective  houses  of  the  legislature  would  approve,  although  some 
conditioned  their  optimism  and  said  it  would  take  an  all-out  campaign. 

"Their  strong  support  for  choosing  the  President  by  popular  vote  reflects  the 
broad,  grass  roots  backing  for  the  change  evident  in  various  opinion  surveys. 

"An  upsurge  of  interest  and  concern  was  generated  during  the  1968  Presidential 
campaign.  It  appeared  then  that  the  'constitutional  time  bomb'  as  one  critic  has 
called  the  present  electoral  system,  was  going  to  go  off  and  the  choice  of  a  President 
become  bogged  down  in  wrangling  and  dealing  in  the  Electoral  College  or  the 
House. 

"The  close  call  was  enough  to  get  Congress  moving  early  in  this  session  on 
legislation  to  change  the  system. 

"The  House  Judiciary  Committee  had  approved  a  resolution  calling  for  a  constitu- 
tional amendment  that  would  put  Presidential  elections  on  a  direct,  popular  vote 
basis  and  the  Senate  Judiciary  Committee  is  expected  to  follow  suit. 

"Despite  the  high  level  of  interest  in  change  particularly  in  the  direct  vote  plan, 
it  is  by  no  means  certain  such  an  amendment  will  be  adopted  quickly,  easily — or  at 
all. 

"SMALL  STATE  ISSUE  SHRINKS 

"The  Nation's  Business  poll  demonstrated  that  one  of  the  thorniest  problems 
confronting  the  framers  of  the  Constitution,  protecting  small-state  interests,  has 
faded  in  some  smaller  states,  but  not  in  others. 

"Howard  F.  McKissick  Jr.,  speaker  of  the  Nevada  Assembly,  gave  one  of  the  most 
succinct  endorsements  to  the  direct  vote  system:  'It  is  the  fairest.  It  is  the  most 
popular  and  best  understood.' 
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"Gordon  McGowan,  president  pro  tempore  of  the  Montana  State  Senate,  was  more 
eloquent  in  a  hand-written  reply  on  a  letterhead  bearing  the  legend  'The  Big  Sky 
Country.' 

"  'The  person  receiving  the  largest  number  of  votes  should  be  the  wmner.  ...  In 
our  American  life  a  team  or  an  individual  that  scores  the  most  points,  as  long  as  it 
is  accomplished  within  the  rules,  is  the  winner.  This  process  is  as  American  as  apple 
pie  and  I  believe  the  system  favored  by  the  majority  of  voters.' 

"George  C.  Herring  III,  speaker  of  the  House  in  Delaware,  one  of  the  smallest 
states,  called  for  'straight  election  by  popular  vote  because  democratic  rule  is 
founded  on  expression  by  majority  vote.' 

"But  Thomas  B.  Avery,  majority  floor  leader  of  the  Tennessee  House,  said  in 
endorsing  the  district  system  that  it  would  'preserve  the  additional  weight  allowed 
small  states  by  the  Constitution.' 

"  'States  and  regions  need  to  retain  some  autonomy,"  said  John  D.  Vanderhoof, 
speaker  of  the  Colorado  House,  who  also  called  for  the  district  plan. 

"Concern  over  protecting  regional  interests  is  by  no  means  limited  to  smaller 
states.  Speaker  Bob  Monagan  of  the  California  Assembly  expressed  'reservations 
about  the  wisdom  of  direct  popular  election  because  of  the  emphasis  it  puts  on  a 
simple  majority  without  regard  to  a  balancing  of  the  various  regional  interests  in 
the  nation.' 

"He  added:  'Neither  a  strong  majority  or  strong  regional  interests  can  be  ignored 
if  we  are  to  achieve  some  degree  of  national  harmony  and  unity  and  the  present 
electoral  system  strikes  a  balance.' 

"And  Earl  W.  Brydges,  temporary  president  of  the  New  York  Senate,  commented 
that  'the  pesent  system,  while  it  has  imperfections,  has  worked  well  and  also 
preserves  the  influence  of  the  larger  states.' 

"APPENDAGE  REMOVAL 

"But  Jess  Unruh,  now  minority  leader  of  the  California  Assembly,  viewed  elector- 
al reform  this  way:  'No  modern  politician  who  values  his  profession  dares  to  argue 
that  the  American  electorate  is  incompetent  to  elect  the  President  of  the  United 
States.  If  this  is  so,  all  rational  argument  against  popular  Presidential  election 
disappears.  The  Electoral  College  is  a  useless  and  occasionally  dangerous  appendage 
on  our  body  politic.  It  must  be  removed.' 

"O.  J.  Goodwyn,  president  of  the  Alabama  Senate,  said  direct  election  would  be 
'the  most  democratic  way  and,  in  my  opinion,  would  eliminate  the  division  of  the 
nation  into  minority  groups.' 

"Brad  Phillips,  Alaska  Senate  president,  said  the  general  feeling  in  his  state  was 
that  'the  present  electoral  system  has  the  potential  of  frustrating  the  popular  vote.' 

"Robert  F.  Smith,  speaker  of  the  Oregon  House,  asserted  that  'the  present  system 
has  outlived  its  usefulness.  The  only  viable  alternative  which  has  been  proposed, 
and  one  which  the  electorate  would  easily  understand,  is  the  direct  popular  election 
of  the  President. 

"  'It  is  much  more  sensible  to  have  an  election  settled  on  the  basis  of  the  popular 
vote,  regardless  of  the  margin,  than  to  turn  an  election  over  to  the  House  of 
Representatives  and  kick  the  door  open  to  the  possibility  that  a  candidate  not 
receiving  the  highest  number  of  votes  is  elected  President.' 

"CITY  MACHINES  SUSPECTED 

"On  the  other  side,  Dexter  H.  Gunderson,  speaker  of  the  South  Dakota  House, 
was  emphatic  in  rejecting  the  popular  vote  plan:  'The  giant  city  machines  seem  to 
vote  in  peculiar  patterns,  leading  one  to  believe  that  these  election  outcomes  could 
be  rigged.' 

"Marshall  W.  Cobleigh,  speaker  of  the  New  Hampshire  House,  said  a  direct 
election  system  involves  many  pitfalls,  including  the  prospect  of  an  outcome  so  close 
a  nationwide  recount  is  needed. 

"William  L.  Sullivan,  temporary  president  of  the  Kentucky  Senate,  said  direct 
popular  election  'ignores  the  rights  of  the  states  of  more  sparsely  settled  areas.  I 
feel  that  our  forefathers  meant  for  such  rights  to  be  protected.' 

"While  leaders  in  such  larger  states  as  Michigan  and  Illinois  endorsed  direct 
popular  voting  themselves,  they  expressed  doubt  over  whether  their  legislatures 
would  ratify  such  a  change. 

"  'Unfortunately,  the  development  of  a  new  system  is  not  as  easy  as  criticizing  the 
present'  wrote  W.  Russell  Arrington,  temporary  president  of  the  Illinois  Senate. 

"Nevertheless,  the  issue  appears  to  be  shaping  up  as  one  between  a  direct  popular 
vote  or  no  change  at  all.  Capitol  Hill  sources  close  to  the  situation  say  it  would  be 
difficult  to  rally  the  two-thirds  vote  needed  in  each  house  for  the  popular  vote  plan 
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but  altogether  impossible  to  win  that  much  backing  for  the  district  or  proportional 
plans,  or  lesser  modifications.  . 

"And  gaining  approval  of  three  fourths  of  the  states  is  no  easy  matter,  even  with 
issues  far  less  controversial  than  that  of  how  a  President  should  be  elected,  the 
Congressional  experts  say.  .   ,  t->-     ui 

"The  most  recent  constitutional  amendment.  Article  XXV  on  Presidential  Disabil- 
ity and  Succession,  has  little  opposition  when  it  was  submitted  to  the  states  in  July, 
1965.  But  it  was  February,  1967,  before  it  finally  was  ratified. 

"That  type  of  delay  is  a  reason  why  backers  of  the  direct  vote  amendment  are 
planning  "to  keep  the"  pressure  on  to  get  it  to  the  states  as  soon  as  possible.  They 
know  that,  despite  the  heavy  support  from  many  of  the  legislative  leaders,  there 
may  be  hard  going  among  rank-and-file  lawmakers  in  some  states. 

""(Backers  of  the  popular  vote  plan  were  greatly  encouraged,  however,  when  a  poll 
of  nearly  4,000  legislators  in  27  states  showed  almost  two  thirds  of  those  responding 
favored  that  method  of  choosing  a  President.  The  survey  was  made  by  Sen.  Robert 
P.  Griffin  (R.-Mich.),  who  said  he  was  now  convinced  the  direct  vote  method  stood  a 
better  chance  of  gaining  state  approval  than  either  the  proportional  or  district 
plans.  He  had  favored  the  proportional  system.) 

"The  various  efforts  to  determine  sentiment  throughout  the  country  are  thus 
continuing  to  show  that  support  for  a  popular  vote  amendment  is  far  more  exten- 
sive than  had  been  generally  realized. 

"One  reason  may  be  that  offered  by  Montana's  Gordon  McGowan:  'Most  people 
find  it  hard  to  believe  that  the  candidate  with  the  largest  popular  vote  might  not  be 
President.' " 

Mr.  GERALD  R.  FORD.  I  thank  the  distinguished  chairman. 

Now,  I  promised  earlier  to  yield  to  the  distinguished  gentleman  from  Texas. 

Mr.  DOWDY.  I  thank  the  gentleman  for  yielding. 

I  know  that  the  gentleman  would  not  want  to  mislead  the  members  of  the 
committee  and  I  know  the  gentleman  thinks  he  is  right.  But  Mr.  Gossett,  who 
serves  on  this  American  Bar  Association  committee  that  approved  this  bill,  is  not 
Ed  Gossett.  Ed  Gossett  is  a  district  judge  in  Dallas.  I  talked  to  him  during  the 
recess.  He  is  bitterly  opposed  to  this  bill  that  has  been  brought  out  here  by  the 
committee  for  a  40-percent  election.  I  talked  to  him— well,  it  was  during  the  recess 
in  August,  and  it  is  not  Ed  Gossett  that  approved  it.  There  is  another  Gossett,  and  I 
think  the  gentleman  from  Michigan  ought  to  know  it  and  that  the  members  of  the 
committee  should  know  it. 

Mr.  GERALD  R.  FORD.  My  understanding  is  that  Ed  Gossett,  a  former  Member 
of  the  House  from  Texas,  was  on  the  ABA  study  group. 

Mr.  DOWDY.  He  was  at  one  time,  but  this  is  a  different  Gossett. 

Mr.  GERALD  R.  FORD.  That  is  William  Gossett,  who  was  formerly  general 
counsel  for  the  Ford  Motor  Co.,  and  he  is  also  listed.  But  in  this  ABA  pamphlet  it 
lists  Ed  Gossett  of  Texas,  as  a  member. 

Mr.  DOWDY.  But  you  stated  that  Ed  Gossett  is  for  this  resolution.  He  is  not,  I 
talked  to  him  directly  about  it,  and  he  is  opposed  to  it. 

Mr.  GERALD  R.  FORD.  He  is  for  the  ABA  plan,  which,  in  effect,  is  the  same 
thing.  At  least  Ed  Gossett  did  not  file  a  dissent  on  minority  views. 

Mr.  WAGGONNER.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  GERALD  R.  FORD.  I  yield  to  the  gentleman  from  Louisiana. 

Mr.  WAGGONNER.  I  thank  my  distinguished  friend  from  Michigan  for  yielding. 

The  gentleman  from  Michigan  has  made  a  statement  and  similar  statements  have 
been  made  by  a  number  of  others  during  the  4  days  we  have  been  considering  this 
legislation,  and  that  is  that  some  80  or  81  percent  of  the  people,  at  least  an 
overwhelming  majority  of  the  people  across  the  country,  support  the  plan  which 
calls  for  the  direct  election  of  the  President. 

The  gentleman  is  not  going  to  say,  is  he,  that  a  survey  ahs  been  made  wherein 
the  people  were  asked  the  question:  "Would  you  support  the  direct  election  plan  for 
the  high  office  of  President,  if  a  man  could  be  elected  with  a  plurality  of  40  percent 
of  the  votes,"  is  he? 

Mr.  GERALD  R.  FORD.  I  cannot  remember  precisely  how  the  question  was 
phrased  in  the  Gallup  poll.  However,  I  have  carefully  scrutinized  every  poll  that  has 
been  taken  by  a  Member  that  the  Member  sent  out  to  his  own  district,  and  if  my 
recollection  is  accurate  those  individual  congressional  questionnaires,  in  the  main, 
presented  the  alternatives  very  accurately,  and  very  fairly.  When  the  results  came 
back,  the  results  in  every  instance  were  overwhelmingly  for  the  direct  method  of 
electing  the  President. 

The  CHAIRMAN.  The  time  of  the  gentleman  from  Michigan  has  again  expired. 
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(By  unanimous  consent  (at  the  request  of  Mr.  Waggonner)  Mr.  Gerald  R.  Ford, 
was  allowed  to  proceed  for  2  additional  minutes.) 

Mr  WAGGONNER.  Mr.  Chairman,  will  the  gentleman  yield  further.' 

Mr.  GERALD  R.  FORD.  Surely. 

Mr  WAGGONNER.  I  believe  it  needs  to  be  said  that  the  questions  which  have 
been  propounded  as  to  whether  or  not  people  will  support  the  direct  election  plan  or 
not  have  been  very  general,  and  people  have  been  led  to  believe  that  the  direct 
election  plan  would  require  a  majority  vote.  With  this  misunderstanding,  I  have  had 
a  number  of  people  tell  me  that  they  thought  they  supported  the  direct  election 
plan  until  they  found  out  it  did  not  require  a  majority  vote.  They  said  they  telt  it 
was  inconsistent  to  supposedly  advocate  following  a  democratic  process  and  letting 
the  people  elect  the  President  and,  then  on  the  other  hand  say  tnat  the  election 
would  not  require  a  majority  of  the  votes  of  the  people,  and  in  my  opinion,  too,  this 

is  misleading.  ,,  .    . 

Mr.  GERALD  R.  FORD.  Mr.  Chairman,  I  can  recall  some  of  the  questionnaires 
that  included  the  entire  recommendation  in  summary  form  of  the  Committee  on  the 
Judiciary,  and  on  those  questionnaires  the  answer  was  still  overwhelming. 

Mr.  WAGGONNER.  But  if  the  gentleman  will  yield  furhter,  the  chamber  ot 
commerce  poll  that  the  gentleman  has  referred  to  did  not  so  state. 

Mr.  GERALD  R.  FORD.  Well,  I  am  not  relying  exclusively  on  that  poll. 

Mr.  McCLORY.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  GERALD  R.  FORD.  I  yield  to  the  gentleman  from  Illinois. 

Mr  McCLORY.  Mr.  Chairman,  I  thank  the  gentleman  for  yielding. 

I  think  that  the  point  the  gentleman  from  Michigan,  the  distinguished  minority 
leader,  is  making  is  well  taken,  and  that  is,  it  is  only  under  the  direct,  popular- 
election  plan  that  the  person  receiving  the  highest  number  of  votes  is  always  going 
to  be  the  winner.  Under  the  district  plan,  the  proportional  plan,  and  the  existing 
plan,  the  popular  winner  could  be  the  loser.  That  is  one  of  the  evils  we  want  to 
overcome  in  writing  a  constitutional  amendment. 

Mr.  BELCHER.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  GERALD  R.  FORD.  I  yield  to  the  gentleman  from  Oklahoma. 

Mr  BELCHER.  Mr.  Chairman,  before  we  get  too  carried  away  with  polls,  I  recall 
in  1948  that  the  bettors  on  Wall  Street  were  betting  S50  to  $1  that  Dewey  would  be 
the  next  President  of  the  United  States.  I  also  know  that  every  poll  in  the  United 
States,  big  or  little,  showed  Dewey  to  win  the  Presidency. 

I  also  recall  in  the  last  election  the  polls,  before  the  campaign  started,  showed 
Nixon  overwhelmingly  a  winner  of  the  Presidency,  and  after  the  campaign  started 
and  the  issues  were  drawn  and  the  people  found  out  what  it  was  all  about  he  just 
barely  got  in  by  a  fraction  of  1  percent. 

Now,  it  may  be  possible  that  when  you  sent  out  these  questionnaries  some  of  the 
opinions  have  not  been  pointed  out  on  these  various  proposals.  I  know  that  a  lot  of 
the  legislators  in  the  35  States  which  are  going  to  have  to  go  back  and  face  their 
people  do  not  want  to  say  "I  voted  away  the  strength  that  we  had  in  this  State  to 
New  York  and  Chicago."  I  know  legislators  well  enough  to  know  that  they  are  not 
going  to  stand  by  this,  because  they  answered  some  Congressman's  questionnaire  by 
saying  that  they  approved  it. 

Mr.  GERALD  R.  FORD.  Mr.  Chairman,  I  can  simply  say  this  in  response  to  the 
comments  made  by  my  beloved  friend,  the  gentleman  from  Oklahoma  (Mr. 
Belcher),  that  I  think  the  polls  are  accurate  in  this  situation  involving  the  method 
of  selecting  the  President.  But  even  if  they  are  not,  on  the  basis  of  substance  and  on 
the  basis  of  merit,  the  direct  popular  method  for  selecting  the  President,  in  my 
judgment,  is  the  best. 

Mr.  MacGREGOR.  Mr.  Chairman,  will  the  gentleman  yield? 
Mr.  GERALD  R.  FORD.  I  yield  to  the  gentleman  from  Minnesota. 
Mr.  MacGREGOR.  Mr.  Chairman,  I  thank  the  gentleman  for  yielding.  I  would 
like  to  add,  when  you  talk  about  the  polls  and  about  the  40-percent  minimum 
requirement,  that  I  do  not  remember  that  there  was  any  hue  and  cry  raised  against 
Harry  S.  Truman  or  John  F.  Kennedy  or,  more  recently,  Richard  M.  Nixon  because 
they  were  not  majority-vote  Presidents  but  only  plurality  Presidents. 
The  CHAIRMAN.  The  time  of  the  gentleman  from  Michigan  has  again  expired. 

******* 

Senator  Dole.  It  is  all  there.  I  will  put  the  statement  in  the 
record.  It  is  a  statement  by  the  then  minority  leader,  Jerry  Ford, 
and  comments  by  other  Members  of  the  House,  Emanuel  Celler, 
who  was  chairman  of  the  Judiciary  Committee,  and  I  think  Joe 
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Waggonner;  by  Congressman  Belcher  of  Minnesota,  then  Congress- 
man Clark  MacGregor  of  Minnesota  and  others. 

It  is  a  pretty  good  discussion.  As  I  recall,  President  Ford  started 
out  endorsing  the  proportional  system,  maybe  before  that  the  dis- 
trict system,  but  he  now  strongly  supports  direct  election. 

His  interest,  as  I  understand  it,  dates  back  to  1950.  But  he 
became  much  more  interested  in  1967,  when  it  appeared  a  strong 
third  party  might  precipitate  a  possible  constitutional  crisis. 

So  I  have  confidence  in  President  Ford's  judgment,  exercised  in 
good  faith.  So  I  would  make  his  statement  a  part  of  the  record. 

Senator  DeConcini.  Fine.  That  statement  will  be  in  the  record. 

Certainly,  former  President  Ford  did  use  very  great  judgment  in 
1976  in  choosing  his  running  mate. 

Senator  Dole.  Thank  you. 

I  didn't  want  to  say  that,  but  I  am  glad  you  did.  [Laughter.] 

Senator  DeConcini.  Senator,  we  are  very  pleased  to  have  you 
with  us  today. 

I  know  of  your  long-standing  support  of  direct  election.  And  the 
information  that  is  now  in  the  record  from  the  former  President 
Ford  is  greatly  appreciated  and  will  be  very  helpful  to  the  full 
Judiciary  Committee. 

Senator  Simpson,  do  you  have  any  questions,  comments,  or  state- 
ments? 

Senator  Simpson.  Thank  you. 

I  realize.  Senator  Dole,  that  you  have  worked  diligently  on  this 
issue.  I  admire  that. 

I  also  perceive  that  change  of  attitude  of  the  former  President 
from  his  earlier  opposition  to  direct  election  to  where  he  is  now  on 
this  issue  and  where  you  are. 

I  must  admit  that  I  have  wrestled  with  it,  myself,  in  every  sense. 

What,  if  I  might  ask  you — and  it  is  not  a  slider — what  would  you 
perceive  as  the  strongest  argument  against  direct  election  that  you 
have  come  across  it  in  your  travels? 

Senator  Dole.  I  think  if  nobody  received  the  required  percentage 
and  you  had  to  have  a  runoff  of  sorts  it  would  be  hard  not  knowing 
the  outcome  until  later.  Or,  if  you  had  a  recount,  you  might  not  be 
able  to  recount  just  the  State,  but  might  have  to  recount  the 
Nation. 

On  the  other  hand,  I  started  out  supporting  a  district  election. 
Then  Senator  Eagleton  and  I  worked  out  what  we  thought  was  a 
system  to  end  all  other  systems.  We  gave  up  on  that  after  a  while. 
It  is  a  tough  one. 

The  small  State  argument  suggests  I  should  not  support  direct 
election  since  it  might  somehow  diminish  our  influence  in  the 
State  of  Kansas.  I  have  never  really  been  able  to  understand  that. 

But  there  are  pluses  and  minuses  in  either  system.  And  I  know 
the  facts,  and  realize  that  our  present  system  has  worked  pretty 
well  in  most  every  case. 

But  the  bottom  line  is  that  the  candidate  who  receives  the  most 
votes  ought  to  be  the  winner.  There  may  be  other  good  reasons 
that  will  not  make  everyone  happy,  but  that  is  how  I  finally  judge 
the  issue. 

Senator  Simpson.  What  is  your  view  of  the  proposal  of  the  20th 
century  group  with  the  102  bonus  electoral  votes? 
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Senator  Dole.  To  be  very  honest,  I  haven't  studied  that  very 
carefully. 

But  I  am  a  little  leery  of  bonuses. 

Senator  Simpson.  Thank  you  very  much,  Senator  Dole. 

Senator  Dole.  Thank  you.  I  appreciate  it  very  much. 

I  will  relay  your  best  wishes  to  the  President. 

Senator  DeConcinl  Thank  you,  Senator  Dole. 

The  next  witness  is  Michael  Uhlmann,  National  Legal  Center  for 
the  Public  Interest. 

Welcome  to  the  committee. 

TESTIMONY  OF  MICHAEL  UHLMANN,  NATIONAL  LEGAL 
CENTER  FOR  THE  PUBLIC  INTEREST 

Mr.  Uhlmann.  Thank  you,  Senator. 

Senator  DeConcinl  Do  you  have  a  prepared  statement? 

Mr.  Uhlmann.  I  do  not  have  a  prepared  statement.  I  apologize, 
but  a  couple  of  days  disappeared  from  my  schedule  last  week  that 
weren't  supposed  to. 

What  I  would  like  to  do  with  your  permission  is  submit  a  written 
text  for  the  record  in  a  few  days. 

Senator  DeConcinl  The  record  will  remain  open  for  that  pur- 
pose. And  you  may  proceed. 

Mr.  Uhlmann.  I  appreciate  the  opportunity  to  appear  here  to 
present  my  views  in  opposition  to  the  proposal  for  direct  election  of 
the  President. 

I  should  perhaps  enter  at  the  outset  the  disclaimer  that  the 
views  are  my  own  and  not  those  of  the  National  Legal  Center  for 
which  I  have  the  privilege  to  serve  as  president. 

I  think  it  might  be  useful  to  indicate  my  interest  in  the  subject 
and  my  credentials,  such  as  they  are,  to  address  it. 

I  have  followed  this  debate  for  the  better  part  of  a  decade  and  a 
half,  both  as  a  lawyer  and  as  a  political  scientist. 

In  fact,  in  1970  I  had  a  small  hand  in  it  myself.  I  was  at  that 
time  a  member  of  the  staff  of  Senator  Hruska,  the  ranking  minor- 
ity member  of  the  committee  at  the  time,  and  in  that  capacity 
wrote  the  minority  views  of  the  Senate  Judiciary  Committee  in 
which  the  six  Senators  joined. 

Whether  those  views  had  any  impact  on  the  outcome  of  the 
debate  which  followed,  I  cannot  say.  I  can  say  that  they  did  serve 
as  a  crucible  for  my  own  thought  which  later  issued  forth  in  a 
dissertation  in  political  science  for  which  I  received  my  Ph.  D. 
Sometime  later  this  year,  I  hope,  it  will  see  the  light  of  day  as  a 
book. 

My  involvement  with  the  issue  to  that  extent  has  caused  me,  I 
must  confess,  to  acquire  a  certain  possessory  attitude  toward  the 
subject,  an  affliction  which  sometimes  strikes  graduate  students 
who  spend  too  much  time  with  too  many  note  cards  looking  at 
obscure  aspects  of  otherwise  important  subjects.  But  my  affliction, 
happily,  has  proved  to  be  short  lived.  For  in  reviewing  the  hearing 
record  to  date,  it  seems  to  me  that  much  of  what  I  should  like  to 
say  this  morning  has  really  been  said,  in  one  form  or  another,  at 
one  time  or  another,  by  a  number  of  witnesses  who  have  appeared 
before  the  committee. 
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I  have  in  mind  in  this  regard  the  testimony  from  1970  of  Profes- 
sors Bickel  and  Black,  and  of  Mr.  Theodore  H.  White,  who  is  here 
with  you  again  this  morning;  Professors  Diamond,  Storing,  Best, 
and  most  recently  Prof.  Walter  Berns.  I  think  their  views  taken 
together,  whatever  their  other  differences,  constitute  a  massive 
indictment  of  the  idea  of  direct  election  at  about  as  adequate  a 
defense  as  the  idea  of  the  electoral  college  should  require. 

Having  said  that,  I  think  I  could  be  most  useful  this  morning  if  I 
attempted  to  step  back  from  that  otherwise  voluminous  hearing 
record  and  sought  to  address  a  couple  of  issues  which  it  seems  to 
me  haven't  received  the  attention  they  deserve. 

The  place  to  begin,  I  think,  is  with  the  observation  that  debate 
over  Presidential  election  reform  has  been  a  perennial  feature  of 
American  political  discourse. 

We  have  it  on  good  authority,  namely  that  of  James  Wilson,  one 
of  the  founders,  that  the  question  of  Presidential  election  was 
perhaps  the  most  nettlesome  of  all  those  that  the  framers  ad- 
dressed in  Philadelphia.  We  know  also  that  reform  of  the  system 
far  exceeds  all  other  subjects  as  the  occasion  of  proposed  constitu- 
tional amendments. 

This  is,  it  seems  to  me,  perhaps  as  it  should  be,  because  the 
Presidency  towers  over  all  other  offices  in  the  land,  both  symboli- 
cally and  substantively.  The  concern  for  how  we  select  the  Presi- 
dent is  appropriately,  I  think,  a  subject  of  great  concern,  one 
worthy  of  the  Office  itself. 

I  raise  this  point  because  it  seems  to  me  that  such  popularity  as 
the  idea  of  direct  election  has  acquired  arises  from  two  things,  or  I 
should  say  one  fact  and  one  assumption. 

The  fact  is  that  the  proposal  for  direct  election  is  a  readily  and 
easily  communicable  idea  that  has  a  very  appealing  simplicity.  It 
is,  at  first  glance,  difficult  to  resist. 

The  assumption  is — and  in  my  view  a  deceptive  assumption — 
that  you  can  have  direct  election  while  everything  else  in  the 
political  system  remains  the  same.  The  assumption,  in  short,  is 
that  direct  election  is  essentially  a  matter  of  housekeeping  detail. 
Such  an  assumption  wars  against  200  years  of  debate  on  the  sub- 
ject. 

It  seems  to  me  rather  obvious  that  intelligent  men  do  not  debate 
questions  of  mere  housekeeping  detail  for  200  years.  The  thing  that 
has  kept  this  debate  alive  and  continues  to  keep  it  alive  is  the 
nagging,  gnawing  suspicion  that  there  is  more  to  this  idea  of  direct 
election  than  meets  the  eye  at  first  glance. 

A  second  point  which  emerges  from  the  hearing  record  over  the 
years  is  that  this  debate  over  the  technical  features  of  Presidential 
election  is  perhaps  less  that,  than  it  is  a  fundamentally  more 
important  debate  about  the  nature  and  meaning  of  majority  rule  in 
America. 

On  the  one  side,  we  have  the  proponents  of  direct  election,  who 
insist  that  a  numerical  majority  must,  in  effect,  always  and  every- 
where have  the  right  to  assert  its  will;  that  the  mere  possibility 
that  such  a  numerical  majority  might  not  be  able  to  effect  its  will 
in  a  Presidential  election  is  not  only  morally  repugnant  but  could 
lead  to  a  severe  constitutional  crisis  of  legitimacy. 
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On  the  other  side,  we  have  an  older  and  in  my  view  wiser  view  of 
majority  rule,  which  holds  that  numbers  are  a  necessary  but  not  a 
sufficient  condition  for  legitimate  democratic  rule. 

Those  of  us  who  oppose  direct  election  and  who  defend  the  elec- 
toral-vote system  take  our  page  from  Thomas  Jefferson,  who  in  his 
first  inaugural  address  summarized  our  position  very  precisely.  He 
said: 

All,  too,  must  bear  in  mind  this  sacred  principle,  that  though  the  will  of  the 
majority  is  in  all  cases  to  prevail,  that  will,  to  be  rightful,  must  be  reasonable;  that 
the  minority  possess  their  equal  rights,  which  equal  laws  must  protect  and  to 
violate  which  would  be  oppression. 

It  is  the  Jeffersonian  view — that  is  to  say,  the  idea  of  reasonable, 
as  opposed  to  merely  quantitative,  majorities — which  informs  the 
Constitution,  lock,  stock,  and  barrel. 

The  Constitution  is  chock  full  of  provisions  which,  technically 
speaking,  are  limitations  on  strict  numerical  majoritarianism.  This 
institution  itself  is  one  of  the  great  embodiments  of  that  under- 
standing; or  consider,  if  you  like,  the  amending  process  to  the 
Constitution  itself.  Such  provisions  are  clearly  violations  of  the 
doctrine  of  quantitative  majorities  which  underlies  the  case  for 
direct  election. 

I  have  always  considered  it  one  of  the  central  anomalies  and 
indeed  the  Achilles  heel  of  the  proposal  of  direct  election,  that 
those  who  advance  it  take  advantage  of  the  merely  quantitative 
theory  of  democracy  to  indict  the  idea  of  the  electoral  college, 
while  simultaneously  abandoning  that  theory  when  it  is  otherwise 
convenient  to  do  so.  They  refuse,  for  example,  to  extend  that 
theory  to  a  whole  range  of  other  features  in  the  Constitution  which 
could  be  similarly  indicted.  But  it  is  crystal  clear  that  their  theo- 
retical case  against  the  electoral  college  is  also  a  case  against  the 
Constitution's  amending  process.  Every  argument  about  quantita- 
tive majorities,  about  the  possibility  of  minority  view  obtaining, 
applies  no  less  to  the  amending  process  than  it  does  to  the  idea  of 
Presidential  elections. 

Still,  let  that  pass. 

It  seems  to  me  as  a  practical  matter  that  the  issue  comes  down 
to  the  consideration  of  what  impact  the  enactment  of  direct  elec- 
tion is  likely  to  have  on  our  political  system  as  a  whole. 

The  latent  assumption  of  the  proponents  of  direct  election,  that 
which  gives  their  argument  a  good  deal  of  appeal,  is  that  every- 
thing else  in  the  system,  the  party  system,  the  federal  system,  the 
Senate,  will  remain  essentially  the  same. 

I  profoundly  disagree. 

It  is  worth  noting,  I  think,  that  direct  election  would  give  us 
something  wholly  novel  in  American  history  and  politics;  that  is  to 
say,  a  wholly  national  election.  We  have  never  had  such  an  elec- 
tion. The  idea  of  conducting  such  an  election  in  a  nation  of  this  size 
and  diversity,  is  really  rather  staggering. 

The  framers  in  their  wisdom  structured  a  frame  of  government 
in  which  there  was  no  such  thing  as  an  election  conducted  beyond 
the  confines  of  a  State  border.  It  is  in  consequence  of  that  fact,  and 
principally  in  consequence  of  the  electoral  vote  system,  that  our  so- 
called  national  parties  are  in  fact  only  congeries  of  State  party 
organizations. 
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We  have  built  our  parties  from  the  ground  up  rather  than  from 
the  top  down.  The  rise  of  national  political  parties  in  the  1790's, 
which  occasioned  the  destruction  of  the  original  electoral  college 
machinery,  came  up  through  and  with  the  electoral  system  that 
had  been  established  by  the  framers  to  begin  with.  Their  primary 
purpose  was  and  remains  the  capturing  of  the  Presidency.  And 
capturing  the  Presidency  means  capturing  a  majority  of  electoral 
votes.  Capturing  the  majority  of  electoral  votes  means  that  one  has 
to  campaign  in  all  or  most  of  the  States.  And  since  that  necessity  is 
imposed  upon  both  parties,  it  means  that  both  parties,  by  and  large 
and  most  of  the  time,  are  forced  to  campaign  in  most  of  the  same 
States  before  most  of  the  same  voters  and  are  forced  to  make  many 
of  the  same  appeals. 

That  is  why  our  national  parties  are,  for  all  their  difference, 
similar;  and  that  is  why  either  of  them  can  govern. 

It  is  often  said  that  our  Presidential  campaigns  tend  to  be  drab, 
uninteresting  affairs.  I  am  of  the  view  that  that  is  rather  more  a 
virtue  than  a  vice.  When  we  get  choices  rather  than  echoes,  the 
result  tends  to  be  a  landslide,  which  is  very  often  a  destabilizing 
factor  in  American  politics. 

The  decisively  important  fact  about  the  electoral-vote  system  is 
that  it  imposes  a  federal  structure  on  our  national  parties;  and 
from  that  fact  flows  so  much  of  importance  in  the  American  body 
politic. 

The  fact  that  Presidential  campaigns  must  be  conducted  within 
discrete  units  called  States  means  that  all  other  officeholders.  Con- 
gressmen, Senators,  indeed  Governors,  State  and  local  officers,  at 
least  on  those  occasions  when  they  themselves  are  on  the  ballot, 
have  a  stake  in  the  Presidential  race  that  will  be  conducted  within 
their  bailiwick.  Despite  the  personal  and  political  conflicts,  despite 
the  confusion,  there  is  a  kind  of  affinity  among  working  politicians 
in  the  same  party  precisely  because  the  State  is  the  strategic  unit 
for  the  Presidential  campaign.  Under  direct  election,  that  affinity 
will  disappear  because  the  State  will  no  longer  matter  in  Presiden- 
tial campaigns. 

Second,  I  think  the  essentially  moderate  character  of  our  politi- 
cal parties  can  be  traced  to  the  electoral  vote  system.  The  fact  that 
a  majority  of  electoral  votes  is  necessary  to  victory,  the  fact  that 
States  and  States  alone  are  able  to  cast  those  votes,  and  the  fact 
that  each  State  casts  them  on  a  winner,  take  all  basis  require  both 
major  parties  to  campaign  in  most  of  the  States.  They  must  seek  to 
avoid  alienating  any  significant  voting  group  in  the  country  be- 
cause the  penalty,  if  they  do,  is  rather  substantial.  From  the  point 
of  view  of  interest  groups  themselves,  they  are  under  a  salutary 
incentive  within  each  of  the  several  States  so  to  moderate  their 
views  as  to  make  them  compatible  within  both  major  parties. 

I  think  you  had  eloquent  testimony  to  this  effect  just  last  week 
when  Mr.  Vernon  Jordan  appeared  before  this  committee  in  behalf 
of  16  civil  rights  groups  and  suggested  that  the  ability  of  blacks— 
although  the  same  might  be  said  for  an  infinite  number  of 
groups— to  effect  coalitions  is  greatly  enhanced  by  the  fact  that 
they  are  forced  to  do  it  in  the  first  instance  at  the  State  level,  and 
in  the  second  instance  prior  to  the  election.  His  great  fear  is  that 
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under  direct  election  it  will  be  possible  to  form  such  coalitions  only 
at  a  very  late  point  in  time  and  therefore  difficult  to  achieve. 
What  is  true  of  blacks  in  America,  I  think,  is  true  to  a  greater  or 
lesser  extent  of  every  other  interest  group  in  the  country.  The 
electoral  college  system  enables  them,  encourages  them  to  make 
compromises  with  other  interest  groups  within  the  States  and  prior 
to  elections. 

Third,  it  seems  to  me  that  yet  another  major  feature  of  our 
political  parties  would  be  adversely  affected  by  direct  election.  I 
refer  to  the  fact  that  we  have  two;  and  for  the  most  part  only  two, 
major  political  parties. 

I  must  confess  at  the  outset  that  the  literature  of  American 
political  science  on  the  subject  of  why  we  have  for  the  most  part 
only  two  parties  is  not  one  of  its  finest  hours.  At  the  risk  of  being 
somewhat  cynical,  I  think  I  could  describe  that  literature  as  imitat- 
ing Gertrude  Stein,  because  it  seems  to  conclude  by  saying  that  we 
have  two  parties  because  we  have  two  parties  because  we  have  two 
parties. 

Generally  speaking  three  classes  of  explanations  have  been  of- 
fered as  to  why  we  have  two  and  for  the  most  part  only  two  major 
parties  in  the  United  States. 

There  is  the  so-called  original  form  theory,  which  holds  that  at 
the  outset  of  the  Nation  the  body  politic  divided  itself  in  t\vo 
camps,  essentially  Jeffersonian  and  Hamiltonian,  and  that  in 
virtue  of  that  original  partisan  division,  all  subsequent  divisions 
follow. 

It  did  happen  in  the  1790's  on  the  occasion  of  the  Jefferson-Hamil- 
ton split,  that  each  side  viewed  the  other  as  the  enemy  of  the 
Republic.  Each  side  was  convinced  that  the  other  was  going  to 
destroy  the  principles  underlying  the  Constitution.  And  it  is  in 
consequence  of  that  dread  fear  on  both  sides  that  each  side  at- 
tempted to  alter  the  electoral  machinery  to  its  maximum  advan- 
tage. That  is  what  led  to  winner  take  all. 

The  first  State  not  previously  employing  winner  take  all,  to  go  to 
a  winner-take-all  system  was,  significantly,  the  State  of  Virginia  in 
1796. 

Mr.  Jefferson,  who  engineered  the  change,  knew  what  he  was 
doing.  Similar  efforts  were  made  on  the  other  side,  although  the 
Federalist  Party  did  not  succeed  so  well  as  the  Jeffersonians. 

In  that  sense  the  effort  of  the  1790's  forced  upon  the  political 
system  a  scheme  which  thereafter  led  to  the  universal  adoption  of 
winner  take  all. 

A  second  class  of  theories  used  to  explain  why  we  have  two 
parties  holds  that  Americans  are  so  moderate  that  they  are  content 
to  divide  themselves  merely — and  neatly — into  "ins"  and  "outs". 
What  accounts  for  this  moderation  is  not  adequately  discussed. 

There  is  a  third  explanatory  thing  on  why  we  have  essentially 
two-party  competition,  and  on  this  there  seems  to  be  substantial 
agreement  among  political  scientists.  It  has  to  do  with  the  oper- 
ation of  the  plurality  vote  rule. 

What  we  know  about  that  rule  is  that  it  is  everjrwhere  associated 
with  two-party  competition,  in  contrast,  for  example,  to  proportion- 
al representation  which  is  everywhere  associated  with  multiple 
parties. 
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The  argument  is  often  made  that  we  have  two  parties  in  Amer- 
ica because  the  plurality-vote  rule  applies  at  the  legislative  level. 
What  is  often  lost  sight  of  is  that  our  present  method  of  electing 
Presidents  is  itself  a  plurality-vote  system.  It  happens  to  be  con- 
ducted one  by  one  in  each  of  the  50  States  but  it  produces  the 
necessary  results,  which  is  to  say,  essentially  two-party  competi- 
tion. More  than  two  major  candidates  seldom  compete  because  the 
electoral-vote  system  greatly  enhances  the  ability  of  the  major 
parties  to  maintain  a  lock  on  their  nominations.  The  mathematics 
of  the  electoral-vote  system  are  such  as  to  discourage  to  the  point 
of  near-disappearance  any  possibility  of  a  nomination  loser  bolting 
his  party.  If  he  steps  back  and  considers  those  hard  numbers  of 
what  he  has  to  undertake  in  order  to  challenge  not  only  the  chap 
to  whom  he  lost  the  nomination,  but  the  other  party  as  well,  he 
just  won't  do  it;  that,  it  seems  to  me,  is  the  strongest  possible 
disincentive  against  splitting  the  major  parties.  That  is  historically 
the  principal,  although  by  no  means  the  only  reason,  why  we  have 
for  the  most  part  two  and  only  two  major  candidates  contending 
for  the  Presidency. 

If  we  go  to  direct  election  and  we  sever  the  umbilical  that  unites 
the  parties  to  the  States  and  the  States  to  the  electoral-vote  con- 
cept, I  think  we  greatly  enhance  the  risk  of  having  multiple  candi- 
dacies. 

There  is,  for  example,  the  provision  calling  for  a  second  election 
in  case  no  one  gets  40  percent  in  the  first. 

It  seems  to  me  that  by  shifting  from  the  single  election  electoral- 
vote  system  to  the  direct  election  system  with  its  runoff,  you  are 
changing  the  central  question  for  a  candidate  from  "why  run?"  to 
"why  not  run?"  If  that  candidate  happens  to  be  well  endowed  with 
either  widespread  support,  on  the  one  hand,  or  personal  financial 
resources,  on  the  other,  it  seems  to  me  palpably  obvious  that  he 
will  find  the  temptation  irresistible. 

The  same  is  similarly  true  for  ideologically  oriented  parties, 
which  may  just  want  to  make  a  splash. 

An  interesting  problem  arises  in  this  context,  which  so  far  as  I 
am  aware  no  one  has  remarked.  The  way  the  Federal  election 
campaign  law  now  works,  as  I  understand  it,  is  that  once  you 
qualify  for  campaign  funding  you  are  eligible  for  subsidy  for  the 
next  election  as  well. 

It  seems  to  me,  that  under  direction  election,  there  is  going  to  be 
an  automatic  splintering.  If  I  am  correct,  we  are  going  to  have  to 
face  the  prospect  of  that  splintering  remaining  permanently,  espe- 
cially with  Federal  subsidization  of  campaigns.  Splintering  may  not 
be,  in  short,  just  a  one-time  thing.  It  may  be  a  frequent  occurrence 
every  4  years.  We  will  be  locking  these  splinter  parties  into  perma- 
nent positions  on  the  ballot. 

It  seems  to  me  two  other  consequences  follow  from  direct  elec- 
tion, which  have  not  received  adequate  attention. 

One,  it  seems  to  me  palpably  obvious  that  the  nominating  con- 
vention as  we  know  it  will  simply  disappear.  It  is  likely  to  be 
replaced,  by  a  lengthy  series  of  primaries. 

Bear  in  mind  that  the  nominating  convention  as  we  now  know  it 
is  inextricably  intertwined  with  the  function  of  the  States  under  the 
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electoral-vote    system.    Delegates    come    to    national    conventions, 
always,  as  delegates  from  States. 

Under  direct  election,  even  assuming,  as  I  do  not,  that  one  could 
have  a  nominating  convention,  whence  would  the  delegates  come? 
Why  should  they  come  from  States  at  all? 

It  seems  rather  more  likely  that  they  would  have  to  represent 
interest  groups  unmediated  by  States  but  which  interest  groups 
and  in  what  proportion? 

The  great  likelihood  is  under  direct  election  that  we  would  have 
a  series  of  regional  primaries,  followed  by  one  or  more  national 
primaries,  followed  in  turn  by  the  first  general  election,  and  in 
turn  by  a  runoff. 

I  think  that  the  question  of  how  candidates  will  be  nominated 
under  direct  election  is  one  of  the  two  central  practical  questions 
that  this  committee  really  ought  to  devote  more  attention  to.  I 
think  there  has  been  less  than  a  fully  candid  discussion  of  that 
subject  by  the  proponents  of  direct  election. 

The  second  question  worthy  of  closer  attention— and  if  there  is  a 
single  issue  which  would  get  the  award  for  least  discussed  issue  it 
is  this— is  how  national  elections  would  be  conducted  under  direct 
election.  What  law  will  apply,  and  by  whom  will  it  be  written  and 
enforced? 

It  seems  to  me  obvious  that  in  contrast  to  the  present  system, 
where  we  have  200,000  polling  places  controlled  by  State  and  local 
custom  and  law,  under  direct  election,  where  every  vote  will  count 
in  a  single  national  poll,  it  becomes  vitally  important  for  all  the 
rules  and  regulations  governing  Presidential  elections  to  be  set  by 
a  single  national  source. 

To  put  it  rather  bluntly,  I  don't  think  there  is  any  doubt  whatso- 
ever but  that  under  direct  election,  we  shall  have  to  have  a  Nation- 
al Presidential  Election  Control  Commission. 

Consider  one  simple  but  important  problem.  Who  is  going  to  set 
the  rules  for  eligibility  to  be  on  the  ballot?  That  is  now  set  by  the 
parties  at  the  State  and  local  level.  But  under  a  purely  national 
plebiscite  scheme,  it  becomes  vitally  important  to  have  access  to 
the  ballot  at  the  national  level.  It  is  going  to  be  necessary  to  set  a 
single  standard  that  will  not  discriminate  against  any  candidate 
anywhere.  But  what  rules  those  shall  be,  who  shall  determine 
them,  we  do  not  know. 

Similarly,  who  is  going  to  certify  the  votes?  Who  is  going  to 
count  them? 

You  had  very  interesting  testimony  here  2  years  ago  from  Mr. 
Lance  Tarrence,  who  indicated  by  data  drawn  from  Texas  that 
there  are  three  or  four  different  sets  of  numbers  as  to  what  the 
true  outcome  of  the  result  is  in  that  State. 

I  assume  what  Mr.  Tarrence  said  about  the  State  of  Texas  could 
be  said  about  many  other  States  as  well. 

You  have  a  rough  count  that  comes  out  of  the  precinct  level.  You 
have  another  count  that  comes  out  of  the  county  level.  Yet  another 
at  the  State.  Yet  another  certified  by  the  State  legislature.  Yet 
another  certified  by  the  secretary  of  state.  And  still  yet  another 
that  is  sometimes  certified  here  in  Washington. 

None  that  makes  a  very  great  deal  of  difference  under  the  elec- 
toral-vote system  because  those  kinds  of  things  get  sealed  off  on  a 
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State-by-State  basis.  But  under  direct  election,  you  are  going  to 
have  to  have  a  single  national  pool  of  votes.  And  there  must  be  a 
single  accurate  count  for  it. 

We  do  not  now  have  a  system  for  doing  that. 

Under  direct  election,  we  are  going  to  have  to  have  one.  Accura- 
cy of  the  count,  and  the  important  matter  of  voter  and  candidate 
eligibility  are  not  matters  that  can  be  left  to  the  vagaries  of  50 
State  legislatures  or  100  State  parties.  They  are  matters  that  are 
going  to  have  to  be  determined  rather  clearly  and  in  advance  by 
the  Federal  Government  in  Washington. 

Senator  DeConcini.  Thank  you  very  much,  Mr.  Uhlmann.  We 
appreciate  your  testimony. 

Do  you  think  that  the  chance  of  an  electoral  college  divided 
verdict  is  so  improbable  that  we  shouldn't  worry  about  it? 

Mr.  Uhlmann.  Yes;  I  will  give  you  a  one-word  answer. 

Senator  DeConcini.  Last  week  Jeane  Kirkpatrick  from  the 
American  Enterprise  Institute  told  us  that  she  considered  this  to 
be  such  a  worry  that  we  should  be  changing  the  system. 

As  you  may  know,  she  opposes  direct  elections. 

As  for  the  chance  of  misfire,  the  way  I  count  it,  we  have  had 
three  divided  verdicts  in  the  39  Presidential  elections  in  which  the 
popular  vote  has  been  counted.  That  is  8  percent  the  way  I  see  it. 

Do  you  think  this  is  substantial? 

Mr.  Uhlmann.  Let  me  say,  as  one  who  spent  a  little  time  poking 
around  in  that,  that  two  of  the  three  examples  are  simply  false— 
1824  and  1876.  But  let  that  pass. 

I  think  the  one  possible  true  example  is  1888.  But  even  there  I 
have  my  doubts. 

I  don't  know  anybody,  when  you  are  talking  about  the  number  of 
votes  in  issue — they  were  in  the  range  of  100,000 — I  don't  know 
anybody  worth  his  salt  who  is  prepared  to  say  that  count  was 
accurate  another  way. 

But  that  in  a  way  reinforces  my  point  about  direct  election. 

But  I  think  the  interesting  thing  about  1888  is  that  there  wasn't 
blood  running  in  the  streets. 

I  once  took  the  trouble,  by  the  way,  to  look  at  editorial  comment 
on  the  so-called  crisis  of  1888  and  you  would  be  astounded  about 
how  little  comment  there  was.  It  was  not  perceived  as  a  crisis  of 
legitimacy. 

It  seems  to  me  in  an  election  where  the  number  of  votes  dividing 
candidates  is  relatively  small — which  is  going  to  be  likely  the  case 
anytime  this  sort  of  thing  happens — the  American  electorate  in 
their  wonderfully,  eminently  sound  good  sense  isn't  going  to  get 
terribly  excited  about  it.  How  to  prove  that,  I  don't  know. 

It  is  a  risk,  obviously. 

The  only  modern  case  we  can  perhaps  point  to  is  the  enormous 
good  sense  of  the  American  public  following  Watergate,  where  we 
had  for  the  first  time  a  President  who  was  not  elected  at  all.  I 
didn't  perceive  any  grave  crisis  of  legitimacy,  at  least  none  that 
was  not  previously  generated  by  the  Watergate  problem  itself.  The 
public  was  quite  prepared  to  accede  to  President  Ford  that  suffi- 
cient degree  of  legitimacy  as  to  enable  him  to  rule. 

What  legitimates  the  power  of  a  President  in  the  court  of  public 
opinion  is  less  the  plebiscitary  outcome  of  a  particular  election — 


325 


although  that  is  important— than  the  skill  with  which  he  governs. 
That  far  more  than  anything  else  is  what  determines  the  ongoing 
legitimacy. 

I  might  drop  a  footnote  here  and  say  this:  That  one  thmg  that 
has  always  troubled  me  about  the  argument  for  direct  election  is 
the  excessive  importance  that  it  attaches  to  the  idea  of  elections. 

Elections  occur  only  at  a  given  point  in  time.  Taking  place  a 
month  before,  or  a  month  after  you  might  get  a  very  different  sort 
of  outcome. 

Exactly  what  an  election  means  depends  on  a  lot  of  other  institu- 
tions, compromises,  which  precede  it. 

The  election,  in  short,  is  a  last  link  in  a  very  long  chain  of  events 
and  without  those  prior  events  elections  per  se  are  meaningless. 

We  have  elections  all  the  time  in  Communist  countries,  massive 
turnouts  and  so  on.  But  they  certify  absolutely  nothing. 

So  I  am  not  in  that  sense  as  concerned  as  some  people  are  about 
the  possibility  that  a  small  numerical  differentiation  might  be  able 
to  occur  and  you  have  an  electoral  vote  winner  and  popular  vote 
loser. 

It  is  a  risk.  If  one  could  avoid  it  without  paying  a  high  price  for 
the  avoidance,  I  would  be  in  favor  of  it. 

Senator  DeConcini.  In  fact,  it  has  occurred.  And,  like  you  say, 
perhaps  two  of  them  were  relatively  less  significant,  depending  on 
how  one  looks  at  it. 

But  isn't  it  somewhat  like  saying  92  percent  of  the  planes  arriv- 
ing at  Washington  National  Airport  arrive  safely? 

Mr.  Uhlmann.  No. 

There  is  a  loaded  premise  there.  The  loaded  premise  is  that  if 
such  occurred,  the  body  politic  would  come  apart  at  the  seams. 

I  don't  think  that  is  necessarily  the  case. 

Senator  DeConcini.  If  it  wouldn't  come  apart  at  the  seams, 
would  it  not  stretch  it,  test  it? 

Mr.  Uhlmann.  I  don't  know.  I  am  not  at  all  sure. 

Again,  one  has  to  ask  the  question:  Compared  to  what? 

Granted,  it  would  be  a  good  idea  to  eliminate  that  risk  altogether 
if  you  could  do  it  without  creating  others. 

Let's  turn  the  coin  over  and  consider  direct  elections. 

Here  you  have  a  situation  where  the  proposal  allows  the  possibil- 
ity of  a  man  being  elected  who  is  emphatically  not  the  choice  of  60 
percent  of  the  people.  If  you  are  going  to  allow  under  direct  elec- 
tion, as  you  will,  40  percent  of  the  electorate  to  determine  the 
winner,  how  do  you  then  answer  the  question:  Why  wouldn't  that 
produce  a  crisis  in  legitimacy?  What  about  the  60  percent  who 
oppose  the  man? 

Senator  DeConcini.  Isn't  that  what  you  could  get  with  an  elec- 
toral college? 

Mr.  Uhlmann.  No;  we  have  never  had  anything  like  it. 

The  percentage  of  votes — I  forget  my  numbers  offhand — the  per- 
centage of  votes  won  by  the  winner,  is  frequently  very  large.  The 
only  thing  that  skews  that  result  is  the  occasional  splinter  party. 

What  is  more  important  under  the  electoral  vote  system  is  the 
number  of  States  carried  by  the  winning  candidate. 

There  are  only  two  Presidents  in  this  century — President  Carter 
and  President  John  Kennedy — who  were  ever  elected  without  car- 
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rying  a  majority  of  the  States.  The  average  in  this  century  has 
been  37  States.  That,  poHtically  speaking,  may  be  a  far  more  im- 
portant datum  than  the  actual  popular  vote  margin,  because  the 
winner  is  guaranteed  support  spread  over  a  wide  geographical 
area. 

I  think  we  have  to  pay  attention  not  only  to  the  size  of  the 
numerical  vote  but  to  its  distribution.  That  is  far  more  important 
in  legitimating  Presidential  authority  than  anything  else. 

As  George  Will  remarked  in  one  of  his  columns,  you  can  imagine 
all  sorts  of  horrible  scenarios  under  direct  elections,  not  only  the 
one  I  alluded  to,  where  you  have  someone  opposed  by  60  percent  of 
the  people.  But  George  conjured  up  the  situation  where  you  had 
the  200,000-odd  voters  of  Alaska  going  one  way  and  each  of  the 
other  States  going  very  narrowly  the  other  way,  as  a  result  of 
which  you  would  have  a  numerical  majority  determined  by  the 
voters  of  Alaska. 

There  are  all  sorts  of  horror  stories  you  can  conjure  up  under 
any  electoral  system.  I  really  don't  think  that  they  matter  as  much 
as  we  sometimes  think  they  do,  when  compared  to  what  you  have 
to  do  to  eliminate  them. 

Every  system  has  risks,  and  the  elimination  of  risks  has  a  price. 

Senator  DeConcini.  Mr.  Uhlmann,  as  to  the  Founding  Fathers 
and  their  thinking  at  the  convention  of  1787,  we  have  been  told 
that  they  were  concerned  with  the  representation  of  the  States. 

Is  that  your  understanding? 

Mr.  Uhlmann.  I  am  not — representation  in  the  States  in  what 
sense? 

Senator  DeConcini.  Being  represented  in  our  Government,  for 
example,  why  the  Senate  was  set  up  in  the  way  it  was. 

Is  that  correct?  How  do  you  feel  about  Madison's  role  in  the 
convention  itself?  Do  you  concur  that  he  was  a  major  player  of 
great  significance? 

Mr.  Uhlmann.  Absolutely. 

I  think  I  know  where  you  are  going. 

Senator  DeConcini.  Was  he  not  the  man  who  probably  made  the 
greatest  contribution  to  the  final  product  of  the  Constitution? 

Mr.  Uhlmann.  Not  in  respect  of  article  2. 

Senator  DeConcini.  Overall,  would  you  say? 

Mr.  Uhlmann.  I  would  hesitate  to  put  it 

Senator  DeConcini.  Would  you  join  those  scholars  who  indicate 
that  he  was  the  architect  of  the  Constitution? 

Mr.  Uhlmann.  Well,  yes,  but  so  was  James  Wilson  and  Gouver- 
neur  Morris  and  so  was  Alexander  Hamilton,  and  so  on. 

There  is  an  important  distinction  there. 

Mr.  Madison  is  emphatically  not  the  principal  author  of  article  2. 

Senator  DeConcini.  Do  you  know  what  Wilson's,  Morris',  and 
Madison's  feelings  were  on  direct  elections? 

Mr.  Uhlmann.  They  were  mixed. 

There  were  three  positions  at  the  convention  on  the  subject  of 
how  to  choose  the  President. 

Wilson  was  the  first  to  propose  the  idea  of  so-called  direct  elec- 
tion. 
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One  has  to  bear  in  mind  at  the  time  that  80  percent  of  the 
population  Uved  within  20  miles  of  the  sea.  One  has  to  bear  in 
mind  the  relatively  homogenous  political  culture  at  the  time. 

So,  one  would  have  to  raise  the  question  whether  Wilson,  know- 
ing what  we  know  about  the  size  and  diversity  of  the  polity  now, 
whether  he  would  still  propose  such  an  idea. 

But  let  that  pass. 

That  idea  was  proposed,  never  seriously  got  very  far  for  a 
number  of  reasons,  one  of  which  was  that  no  one  could  really 
conceive  of  how  worthy  candidates  could  be  selected.  That  was  one 
of  the  problems  which  led  to  the  creation  of  the  electoral  college,  to 
have  an  intermediate  body  of  electors  who  would  in  a  small  group 
certify  the  most  popular  choice. 

The  second  series  of  proposals  at  the  convention  concerned  elec- 
tion by  Congress.  And  some  five  or  six  times  that  was  voted  for. 
They  abandoned  it  at  the  end,  principally  because  of  their  concern 
about  the  separation  of  the  powers.  To  have  a  President  who  was 
selected  by  Congress  every  time  is  to  run  the  risk  of  deranging  the 
separation  of  powers. 

Finally,  the  proposal  that  the  President  should  be  selected  by  the 
State  legislatures.  That  created  fears  that  the  President  would 
become  merely  the  creature  of  the  States. 

The  marvel  of  the  original  electoral  machinery,  whatever  its 
other  problems,  was  it  was  a  perfect  compromise  among  all  three 
of  those  proposals.  In  that  respect,  Mr.  Madison's  role  is  principally 
that  of  one  who  put  together  the  other  compromises  concerning  the 
structure  of  Congress  and  the  Federal  system.  Once  they  were  in 
agreement  on  that,  it  then  became  possible  to  resolve  in  the 
way  that  they  finally  did  the  question  of  presidential  election 
machinery. 

Senator  DeConcini.  Did  Wilson  support  direct  election? 

Mr.  Uhlmann.  He  made  a  speech  in  its  favor  on  at  least  one 
occasion.  Thereafter,  I  do  not  know  that  he  addressed  it. 

He  and  Morris  were  the  principal  architects  of  the  electoral 
college. 

Senator  DeConcini.  Would  you  concur  that  Madison  was  the 
strongest  proponent  of  the  direct  election? 

Mr.  Uhlmann.  When? 

Senator  DeConcini.  During  the  convention. 

Mr.  Uhlmann.  Madson  had  at  least  three  views  on  the  subject  of 
presidential  elections.  I  can  identify  three. 

He  said  very  little  at  the  convention  about  it.  He  made  some 
contemporaneous  remarks,  which  are  perfectly  ambiguous. 

In  the  1790's  he  was  fully  in  gear  with  Thomas  Jefferson,  orga- 
nizing the  Republican  Party  and  embracing  winner-take-all  wher- 
ever he  could  do  so  to  Republican  advantage.  Sometime  later,  I 
think  in  1819,  in  a  well  known  letter  to  John  Hay,  he  makes  some 
adverse  remarks  about  the  electoral  vote  system. 

But  there  is,  so  far  as  I  am  aware,  no  final  Madisonian  statement 
on  the  subject. 

Senator  DeConcini.  In  the  Virginia  debates,  Madison  is  quoted 
as  saying  the  President  is  to  act  for  the  people  and  the  President 
would  be  the  choice  of  the  people  at  large. 
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At  the  convention  he  said,  how  do  you  reconcile  that  attitude 
with  the  idea  that  the  President  was  to  be  selected  with  the  States, 
the  States  playing  a  prominent  role  in  the  selection? 

Mr.  Uhlmann.  The  people  were  also  citizens  of  States.  The  Fed- 
eral aspect  of  the  election  never  for  a  moment  offended  Mr.  Madi- 
son. That,  I  can  certify  to  you. 

The  fact  that  the  people  were  voting  in  State  units  never  both- 
ered him  in  the  least.  The  fact  that  electors  rather  than  people 
directly  were  doing  the  voting  was  not  a  significant  problem  to 
him,  because  from  the  very  early  stages,  the  electors  were  chosen 
by  popular  franchise. 

Senator  DeConcini.  Getting  back  to  Madison,  do  you  believe  that 
he — would  you  venture  an  intellectual  observation,  an  academic 
estimate — would  you  say  he  was  more  in  favor  of  direct  election  of 
the  President  or  contrary  to  that? 

Mr.  Uhlmann.  I  think  it  would  be  a  false  dichotomy  for  him.  I 
don't  think  the  issues  were  at  all  presented  to  the  framers  as  they 
were  to  us. 

Senator  DeConcini.  I  am  not  equating  it  as  it  has  been  presented 
to  you. 

Mr.  Uhlmann.  Mr.  Madison,  I  think— I  think  this  would  be  a 
fair  summary  on  which  there  would  be  virtually  universal  agree- 
ment among  scholars— Mr.  Madison  would  have  insisted  that  popu- 
lar choice  operate  in  the  selection  of  the  President;  whether  imme- 
diately or  not  was  a  question  on  which  practical  men  of  similar 
principles  might  disagree. 

Senator  DeConcini.  What  you  are  saying  is,  popular  choice 
might  mean  direct  election? 

Mr.  Uhlmann.  And  it  might  mean  indirect  election.  Yes. 

Senator  DeConcini.  What  do  you  think  today  popular  choice 
means? 

Mr.  Uhlmann.  We  have  it.  The  electors  are  mere  automatons. 

There  are  some  seven  or  eight  recalcitrant  electors  out  of  nearly 
20,000  electoral  ballots  cast.  I  don't  think  it  is  a  major  problem.  To 
the  extent  it  is,  it  can  very  easily  be  eliminated. 

And  if  need  be,  I  would  support  such  an  idea. 

We  do  have  a  plebiscitary  election  today.  It  happens  to  be  con- 
ducted on  a  State-by-State  basis  rather  than  on  a  single  national 
basis. 

Senator  DeConcini.  Senator  Thurmond,  do  you  care  to  make  a 
statement  or  ask  some  questions  at  this  point? 

Senator  Thurmond.  Mr.  Chairman,  I  have  been  in  another  com- 
mittee meeting  for  a  portion  of  this  meeting.  I  did  not  receive  the 
benefit  of  the  entire  discussion  from  this  particular  witness,  I 
regret  to  say. 

As  I  understand  it,  you  are  strongly  supporting  opposition  to  the 
direct  election  of  the  President. 

Mr.  Uhlmann.  Yes,  sir. 

Senator  Thurmond.  Would  you  summarize  briefly  why  you  feel 
that  way? 

Mr.  Uhlmann.  I  think,  in  very  blunt  terms,  that  it  would  de- 
stroy the  two-party  system. 

I  think  it  would  pull  the  linchpin  out  from  under  the  federal 
system. 
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I  think  it  would  exacerbate  multiplicity  of  candidacies. 

I  think  it  would  usher  in  an  election  carnival. 

I  think  we  should  have  to  have  a  number  of  primary  elections, 
perhaps  a  series  of  regional  primaries,  followed  by  a  national  pri- 
mary, followed  by  the  so-called  general  election. 

And  I  think  in  almost  every  case,  we  would  have  to  have  a  run- 
off election. 

If  one  contemplates  the  specter  of  having  four  major  elections 
every  4  years,  plus  the  preliminaries  building  up  to  each  of  those,  I 
think  you  can  conclude  very  rapidly  the  way  Professors  Polsby  and 
Wildovsky  did,  that  under  direct  election,  we  would  have  to  restrict 
candidates  to  wealthy  athletes. 

Senator  Thurmond.  Have  you  given  consideration  to  the  propor- 
tional system  or  the  district  system? 

Mr.  Uhlmann.  Not  in  many  years. 

As  a  practical  political  question,  the  case  against  the  electoral 
college  has  coincided  with  the  case  for  direct  election  and  vice 
versa.  I  think,  as  a  practical  political  matter,  the  case  for  either 
the  district  plan  or  the  proportional  plan  has  simply  disappeared. 

The  enthusiasm  in  the  1950's  and  1960's  that  greeted  the  propor- 
tional plan,  I  think,  applied  to  a  very  different  set  of  political 
circumstances  than  those  we  now  face.  There  was,  as  you  well 
recall,  a  great  deal  of  support  for  the  proportional  plan  in  the 
South,  in  particular,  but  now  that  the  South  is  much  more  abun- 
dantly a  two-party  area  than  it  used  to  be,  I  think  the  political 
interests  that  at  the  time  animated  the  proportional  plan  have 
simply  dissipated. 

I  don't  think,  again,  as  a  practical  political  matter,  either  of 
those  propositions  is  practicable  or  desirable. 

Senator  Thurmond.  In  1956,  were  you  around  the  Capitol  about 
that  time? 

Mr.  Uhlmann.  Not  quite  yet.  Senator. 

Senator  Thurmond.  I  didn't  think  so. 

We  passed  through  the  Senate  a  bill  providing  for  the  submission 
to  the  people  of  the  States  a  system  along  the  line  of  the  propor- 
tional plan  and  the  district  plan.  The  States  could  choose  which- 
ever they  wanted  to. 

Senator  Mundt  at  that  time  was  advocating  the  district  plan.  I 
was  advocating  a  proportional  plan. 

We  did  pass  that  through  the  Senate  by  a  majority,  but  not  by 
two-thirds. 

So,   since  we  didn't   get  two-thirds,   of  course,   it  ended  there. 

But  the  advantages  of  the  proportional  system,  as  we  felt  then, 
was  that  it  would  take  away  the  objectionable  feature  of  winner 
take  all,  so  to  speak. 

For  instance,  if  out  of  millions  of  votes  in  a  State,  a  candidate  for 
President  got  one  vote  more  than  his  adversary  or  another  candi- 
date, he  would  get  all  the  electoral  votes. 

Then,  the  other  feature  was  that  the  elector  would  not  be  al- 
lowed to  be  unfaithful,  whichever  way  his  people  would  be,  he 
would  have  to  vote. 

The  district  plan  has  certain  features,  too,  that  I  think  are  good. 
I  think  if  we  had  to  choose  between  the  popular  election,  so- 
called — that  is,  the  direct  vote  that  is  being  advocated  here — and 
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the  proportional  plan  and  the  district  plan,  of  the  three,  if  you  are 
going  to  change  the  present  system  to  one  of  those  three,  I  would 
not  favor  the  direct  election  of  the  President. 

I  think  the  objections  that  you  mentioned  are  all  valid.  And 
there  may  be  some  others. 

But  I  just  wondered  if  you  had  given  much  study  and  considera- 
tion to  the  proportional  or  the  district  plans. 

Mr.  Uhlmann.  Senator,  I  like  winner  take  all.  I  think  winner 
take  all  is  the  principal  reason  why  we  have  two  and  only  two 
major  parties. 

I  think  it  is  very  important  when  we  consider  changing  the  mode 
of  Presidential  election,  we  not  take  for  granted  that  large  parts  of 
the  system  we  now  know  will  continue  in  existence. 

Consider,  for  example,  the  proportional  plan.  My  principal  objec- 
tion to  it  is  that  it  encourages  multiple  candidacies,  the  reason 
being  that  one  has  nothing  to  lose  by  trying  to  get  a  particular 
portion  of  a  particular  State's  vote. 

I  don't  see  how  the  major  parties  could  for  long  remain  major 
parties  under  it. 

I  said  earlier,  Senator,  I  think  before  you  came  in,  that  my  belief 
is  that  what  makes  our  major  parties  major  is  the  fact  that  they 
are  able  to  retain  a  lock  on  their  nominations.  Under  a  proportion- 
al scheme  or,  for  that  matter,  under  direct  election,  I  think  their 
ability  to  hold  that  nomination  after  it  is  made  dissipates  greatly. 

And  if  one  were  to  assume,  which  I  don't  think  you  can,  that  we 
would  still  have  two  major  parties  only  under  the  proportional 
plan,  then  I  think  the  case  for  it  as  you  put  it  might  be  more 
attractive. 

I  would  still  prefer  winner  take  all. 

On  the  district  plan,  again,  the  assumption  being  why  the  major 
parties  would  remain  major  under  the  district  plan,  I  don't  know. 
But  even  assuming  they  did,  I  think  you  have  an  extraneous  ad- 
verse consequence,  and  that  is  a  tremendous  localization  of  Presi- 
dential campaigns.  It  would  force  Presidential  candidates,  I  think, 
to  run  much  more  than  would  be  desirable  on  basically  localized 
issues.  It  would  be  difficult  for  them  to  come  into  the  congressional 
bailiwick  and  to  put  much  distance  between  themselves  and  the 
congressional  candidate  of  their  own  party. 

I  think  what  you  would  get  is  a  kind  of  skewed  national  consen- 
sus that  could  be  virtually  a  replication  of  the  divisions  in  Con- 
gress. 

I  think  the  virtue  of  the  Presidency  is  precisely  its  unity,  the 
ability  of  the  President  to  rise  above  that  clash  of  marvelous  Ma- 
disonian  diversity  that  you  see  in  Congress. 

The  buck  has  to  stop  somewhere.  And  I  think  one  of  the  beauties 
of  winner  take  all,  is  precisely  that  it  enables  a  President  to  rise 
above  the  diversity  even  while  obtaining  the  consent  of  many  di- 
verse interest  groups.  And  I  think,  given  the  problems  of  the  world 
today,  that  is  very  desirable. 

Senator  Thurmond.  Of  all  the  plans  being  promulgated  today, 
the  retention  of  the  present  system  or  the  proportional  plan  or  the 
district  plan,  or  direct  election  of  the  President,  it  is  my  judgment 
the  most  dangerous  would  be  the  direct  election  of  the  President. 

Mr.   Uhlmann.   I  agree  with  you. 
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Senator  Thurmond.  As  you  stated  it.  I  think  you  well  pointed 
out,  there  are  many  reasons  there.  It  destroys  the  federal  system  of 
government,  and  it  does  a  lot  of  other  things. 

I  think  it  is  very  unwise. 

Thank  you  very  much  for  your  appearance  and  your  testimony. 

Senator  DeConcini.   Senator  Simpson? 

Senator  Simpson.   Thank  you,  Mr.  Chairman. 

I  appreciated  your  remarks,  Dr.  Uhlmann.  You  bring  additional 
input  to  me. 

I  think  I  particularly  was  impressed  with  your  remarks  about 
the  housekeeping  nature  of  the  amendment;  that  certainly  we 
don't  debate  housekeeping  amendments  for  200  years. 

It  has  been  a  very  prolonged  debate.  You  are  a  very  adroit 
proponent  of  your  position  and  I  appreciate  hearing  your  remarks. 

Thank  you  very  much. 

Senator  DeConcini.   ':^hank  you  very  much,  Mr.  Uhlmann. 

Mr.   Uhlmann.   Thank  you. 

responses  subsequently  submitted  by  senator  bayh 

Mr.  Bayh.  Having  had  to  miss  Mr.  Uhlmann's  testimony  before 
the  subcommittee,  I  welcome  the  opportunity  to  respond  briefly  to 
his  argument. 

It  seems  to  me  reading  through  Mr.  Uhlmann's  statement  and 
testimony  that  he  has  generally  been  willing  to  assume  that  cer- 
tain overwhelmingly  unfortunate  results  will  follow  the  adoption  of 
direct  election,  and  has  based  his  discussion  on  those  assumptions 
rather  than  on  direct  election  itself.  Therefore  throughout  my  re- 
plies I  will  try  to  sort  out  what  "evils"  he  is  attributing  to  direct 
election,  and  what  evils  in  fact  should  be  attributed  to  other 
causes. 

First,  I  cannot  resist  commenting  briefly  on  the  quotation  from 
Mr.  Jefferson's  first  inaugural  address  regarding  a  "reasonable 
majority",  since  the  phrase  has  come  up  several  times  in  these 
days  of  hearings  as  if  it  somehow  worked  against  the  principles  of 
direct  popular  election.  It  is  important,  I  think,  to  place  the  quota- 
tion in  the  context  in  which  it  was  spoken.  Mr.  Jefferson  had  just 
suffered  through  a  heavily  and  bitterly  contested  election.  Arthur 
Schlesinger  describes  the  situation  as  follows: 

Looking  back  on  the  election  of  1800  Thomas  Jefferson  spoke  of  "the  revoltuion  of 
1800"  and  affirmed  that  it  had  been  "as  real  a  revolution  in  the  principles  of  our 
government  as  that  of  1776  was  in  its  form;  not  effected  indeed  by  the  sword,  as 
that,  but  by  the  rational  and  peaceable  instrument  of  reform,  the  suffrage  of  the 
people."  Although  Jefferson  exaggerated  when  he  spoke  of  a  revolution,  the  election 
of  1800  was  indeed  one  of  the  most  significant  elections  in  American  history.  The 
transfer  of  control  over  the  executive  and  legislative  branches  of  the  national 
government  from  the  Federalists  to  the  Republicans  in  1801  marked  the  first  such 
transfer  of  power  in  the  national  government  from  one  political  party  to  another; 
that  this  was  accomplished  in  a  peaceful  and  orderly  fashion  demonstrated  the 
maturity  of  the  nation's  first  system  of  political  parties. 

Further,  there  had  been  a  tie  in  electoral  votes  between  Jeffer- 
son and  Burr,  his  own  Republican  Vice  Presidential  candidate.  The 
Federalists  decided  to  throw  their  support  to  Burr  in  the  House. 
After  36  ballots,  Jefferson  was  finally  elected  President.  The 
Nation  had  survived  what  was  unequivocally  a  constitutional  crisis. 
In  this  context,  Jefferson  at  his  inauguration  said,  in  full: 

43-848   O  -  79  -  22 
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During  the  contest  of  opinion  through  which  we  have  passed,  the  animation  of 
discussion  and  of  exertions  has  sometimes  worn  an  aspect  which  might  impose  m 
strangers  unused  to  think  freely  and  to  speak  and  to  write  what  they  think;  but  this 
being  now  decided  by  the  voice  of  the  nation,  announced  according  to  the  rules  of 
the  constitution,  all  will,  of  course,  arrange  themselves  under  the  will  of  the  law, 
and  unite  in  common  efforts  for  the  common  good.  All,  too,  will  bear  in  mmd  this 
sacred  principle,  that  though  the  will  of  the  majority  is  in  all  cases  to  prevail,  that 
will,  to  be  rightful,  must  be  reasonable;  that  the  minority  possess  their  equal  rights, 
which  equal  laws  must  protect,  and  to  violate  which  would  be  oppression.  Let  us, 
then,  fellow  citizens,  unite  with  one  heart  and  one  mind.  Let  us  restore  to  social 
intercourse  that  harmony  and  affection  without  which  liberty  and  even  life  itself 
are  but  dreary  things.  .  .  . 

These  are  noble  words  and  important  to  our  national  history.  To 
be  able  to  say  that  they  speak  against  the  subject  at  hand,  direct 
election  and  its  requirement  that  the  candidate  having  the  most 
votes  will  win,  however,  it  appears  at  best,  tenuous.  Jefferson  had 
won  the  majority  of  votes  in  the  House,  and  "the  will  of  the 
majority  in  all  cases  is  to  prevail."  However,  the  majority  must  be 
reasonable,  and  recognize  and  honor  the  minority  as  well,  whose 
rights  are  protected  by  law.  I  have  difficulty  seeing  that  this  state- 
ment in  any  way  comments  on  numerical  majorities  other  than  to 
approve  them,  and  insist  that  winning  majorities  take  into  account 
the  rights  of  the  losing  minority.  To  extrapolate  from  this  state- 
ment to  a  condemnation  of  the  principle  of  majority  rule  seems  to 
me  irresponsible 

To  pursue  the  concept  of  majorities  further,  several  times  in 
these  recent  days  of  hearings,  it  has  been  maintained  by  opponents 
of  the  direct  election  amendment  that  the  electoral  college  is  an 
accepted  anomaly  of  the  democratic  system — a  use  of  special  major- 
ities. They  point  out,  and  rightfully  so,  that  a  special  majority  is 
involved  in  the  approval  of  treaties,  amending  the  Constitution, 
and  impeachment.  I  fail  to  see  the  analogy,  however,  William  Van 
Alstyne  has  said  that  these  extraordinary  majorities  are  due  in 
large  part  to  the  extraordinary  nature  of  these  procedures,  that  is, 
when  the  country  faces  an  alteration  in  its  fundamental  law.  None 
of  these  instances  of  special  majorities  applies  to  elections,  the 
choice  of  the  citizens  of  their  leaders.  I  for  one  would  be  hard  put 
to  argue  from  the  possibility  of  a  divided  verdict  in  the  electoral 
college  to  the  desirability  of  changing  the  requirement  for  a  super 
majority  of  the  Congress  to  approve  a  constitutional  amendment, 
as  Mr.  Uhlmann  says  that  proponents  of  direct  election  must  logi- 
cally do.  Professor  Van  Alstyne's  characterization  of  extraordinary 
majorities  is  clear:  they  are  legislative;  they  do  not  apply  to 
elections. 

Mr.  Uhlmann  concentrates  much  of  his  opposition  to  direct  elec- 
tion on  its  purported  detrimental  effect  on  the  two-party  system.  I 
could  not  disagree  more.  To  begin  with,  I  believe  I  see  our  parties 
as  being  more  essentially  federal  in  nature  than  does  Mr.  Uhl- 
mann, in  that  I  am  convinced  that  the  strength  of  the  political 
parties  lies  in  the  local  and  State  organizations  rather  than  in  the 
national.  The  parties'  purpose  is  not  primarily  to  elect  a  President. 
The  goal  is  rather  to  elect  the  thousands  of  officials  an  representa- 
tives who  comprise  government  at  all  levels. 

It  seems  very  clear  to  me  that  in  recent  elections,  the  Presiden- 
tial candidates  have  tended  to  separate  themselves  from  the  State 
parties  and  ignore  local  organizational  efforts.  For  whatever  the 
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reasons,  there  is  no  question  that  the  health  of  the  major  parties  is 
currently  in  jeopardy.  This  illness  has  grown  under  the  electoral 
college  system. 

On  the  other  hand,  this  subcommittee  has  had  before  it  former 
Presidential  and  Vice  Presidential  candidates  and  campaign  man- 
agers who  have  testified  that  direct  election  would  force  the  nation- 
al party  to  rely  on  and  encourage  the  local  party,  since  direct 
election  depends  on  turnout,  and  turnout  is  the  function  of  party 
organization  with  its  person  to  person  contact. 

Further,  with  direct  election  the  national  party  would  be  driven 
to  depend  on  and  lend  aid  to  the  local  and  State  parties  in  States 
where  now  they  are  forgotten  and  undernourished  stepchildren. 
These  neglected  State  parties  can  be  found  wherever  the  Presiden- 
tial committees  have  determined  that  candidates  has  little  chance 
to  carry  the  State.  If  every  popular  vote  was  important,  however, 
to  build  plurality  or  cut  losses,  it  would  be  in  the  best  interests  of 
the  national  party  to  work  closely  with  the  local  organization  to  go 
after  each  vote.  Far  from  weakening  the  federal  structure  of  the 
major  parties,  having  a  President  who  is  elected  nationally  by 
direct  vote,  where  every  vote  counts,  would  mean  that  every  State 
becomes  competitive  and  its  party  organizations  would  benefit  ac- 
cordingly. In  short,  every  State  will  matter  in  direct  election,  while 
there  are  quite  a  few  States  under  the  electoral  college  system 
which  count  not  at  all  to  the  Presidential  campaigns  of  one  candi- 
date or  the  other. 

Mr.  Uhlmann's  argument  that  direct  election  would  somehow 
adversely  affect  the  moderate  character  of  our  parties,  depends  on 
the  false  assumption  that  regional  or  national  primaries  would  be 
a  necessary  concomitant  of  direct  popular  vote.  He  explains  that 
moderation  in  the  parties  derives  from  the  necessity  of  working 
coalitions  before  the  election,  within  the  States.  Direct  election 
would  absolutely  not  effect  a  change  in  this  process.  Regional  or 
national  primaries  probably  would,  but  no  one  of  whom  I  am  aware 
is  advocating  such  primaries. 

Regarding  the  danger  of  party  proliferation,  I  would  suggest  that 
Mr.  Uhlmann  has  not  taken  a  hard  look  at  why  a  candidate  would 
evaluate  direct  election  and  its  runoff  provision  and  decide  why 
run?  Prof.  Paul  Freund  in  testimony  before  the  subcommittee 
in  1977  probably  described  the  assessment  that  would  have  to  be 
made  as  well  as  anyone  has. 

We  have  to  speculate  on  the  motives  that  induce  a  minor  party  to  be  formed  and 
to  place  a  candidate  in  the  field.  Why  would  a  small  or  splinter  party  arise?  The 
motives  might  be  any  of  these:  To  w^in  the  election  or  at  least  to  be  placed  in  a 
runoff  position;  to  register  the  strength  of  a  movement  or  a  cause;  to  deadlock  the 
election  and  play  a  spoiler  role;  or  to  cause  the  defeat  of  a  particular  major  party 
candidate. 

We  can  take  those  up  in  order. 

If  the  motive  is  to  win,  the  party  must  have  support  akin  to  that  of  a  major  party, 
that  is,  under  the  direct  election  at  least  40  percent  of  the  popular  vote. 

If  the  aim  is  realistic,  it  speaks  of  some  failure  of  one  or  both  of  the  major  parties 
to  absorb  the  movement  represented  by  the  new  group.  I  am  suggesting,  in  other 
words,  that  the  safeguard  against  that  kind  of  a  powerful  movement  arising  is  for 
one  or  another  or  both  of  the  major  parties  to  recognize  the  threat  as  they  have 
done  in  the  past  and  to  absorb  enough  of  the  principles  of  the  emerging  group  to 
blunt  its  force. 

Of  course,  if  the  major  parties  cannot  recognize  so  powerful  a  movement,  one  of 
them  may  go  down,  as  the  old  Whigs  went  down  in  the  19th  Century. 
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The  more  likely  role  of  a  new  or  minor  party  reflects  one  of  the  other  goals.  If  the 
aim  is  to  register  the  strength  of  a  movement,  or  a  cause— a  single  issue  party— that 
aim  is  accomplished  on  a  numerical  showing  either  under  the  present  system  or 
under  a  direct  election  system. 

,♦*»*** 

If  their  aim  is  to  deadlock  the  election,  and  exert  maximum  power  in  a  contingen- 
cy election,  that  is,  as  a  kind  of  spoiler,  then  the  present  system  seems  at  least  as 
attractive  to  them  as  the  direct  popular  vote.  To  prevent  a  majority  in  the  electoral 
vote  would  be  easier  for  a  strong  regional  candidate  than  it  would  be  to  amass  at 
least  20  percent  of  the  popular  vote  while  neither  major  party  achieved  40  percent. 
Thus,  in  1968,  both  Governor  Thurman,  as  he  then  was,  and  Henry  Wallace, 
received  2.4  percent  of  the  popular  vote.  But  the  former  obtained  39  electoral  votes, 
as  a  regional  candidate  under  the  electoral  count,  while  the  later  obtained  no 
electoral  votes  with  the  same  popular  vote.  The  leverage  of  the  former  surely  posed 
the  greater  threat  of  a  deadlock  than  the  popular  vote  of  either. 

The  final  aim,  to  cause  the  defeat  of  a  particular  candidate,  is  most  likely,  or  at 
any  rate  that  result  is  most  likely,  where  there  is  an  irreparable  breach  in  the 
ranks  of  a  major  party  and  a  splinter  party  is  formed. 

Here,  too,  the  effect  can  be  brought  about  most  economically  by  siphoning  off 
enough  votes  from  a  candidate  in  a  given  State  to  enable  his  major  opponent  to 
carry  the  full  electoral  vote  of  that  State.  In  other  words,  leverage  would  come  into 
play,  and  a  small  party,  by  exerting  leverage,  could  affect  the  total  electoral  vote  of 
a  particular  State.  Thus,  they  could  more  readily  achieve  the  aim  of  the  defeat  of 
their  target  candidate  in  the  national  outcome. 

In  any  event,  in  the  case  of  a  deadlocked  election,  a  popular  runoff  would  provide 
less  chance  for  wheeling  and  dealing  than  would  a  contest  in  the  electoral  college  or 
in  the  House,  as  at  present. 

Let  us  also  take  a  look  at  Mr.  Uhlmann's  discussion  of  the 
federal  election  campaign  law.  Mr.  Uhlmann  says  its  effect  with 
direct  election  would  be  to  insure  public  financing  for  splinter 
parties.  If  that  is  so,  can  it  be  denied  that  law  has  the  same  effect 
right  now,  with  the  electoral  college  system?  The  only  difference 
would  seem  to  be  that  Mr.  Uhlmann  is  ready  to  assume  that  direct 
election  will  produce  third  parties,  and  the  electoral  college  will 
not;  another  example  of  a  leap  of  logic  on  Mr.  Uhlmann's  part. 

Another  example  of  Mr.  Uhlmann's  constant  assumption  that 
direct  election  virtually  equals  multiparties  is  his  insistence  that 
direct  election,  not  the  electoral  college,  would  allow  a  winner  who 
was  not  the  choice  of  60  percent  of  the  people.  He  denies  that  this 
result  can  obtain  with  electoral  college — which  it  most  emphatical- 
ly can — unless  there  happens  to  be  "the  occasional  splinter  party." 
In  fact,  with  just  one  minor  party  it  is  possible  to  have  an  electoral 
college  victory  with  a  popular  mandate  of  35  percent.  It  is  never 
possible  to  have  a  direct  election  winner  with  less  than  40  percent 
of  the  vote.  In  the  unlikely  event  there  should  be  a  runoff,  the 
winner  of  course  has  a  mandate  of  over  50  percent  popular  support. 
The  contigency  winner  under  the  electoral  college  can  be,  as  John 
Quincy  Adams  was  in  1824,  the  second  or  third  place  candidate  in 
terms  of  popular  vote. 

Finally,  I  would  like  to  dwell  a  little  bit  on  Mr.  Uhlmann's 
feeling  that  federalism  as  conceived  by  the  Founding  Fathers 
would  be  violated  by  going  to  direct  election  of  the  President.  As 
Senator  DeConcini  pointed  out,  the  three  proponents  for  direct 
election  at  the  convention  in  1787  were  Wilson,  Morris  and  Madi- 
son. Interestingly  enough  all  of  these  men  were  characterized  by 
Mr.  Uhlmann  as  the  architects  of  the  Constitution.  The  question  is 
clear  how  does  one  explain  their  support  of  direct  election  if  they 
felt   it  to  be  adverse  to  their  concept  of  the  federal  structure? 
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There  is  no  question  that  the  electoral  college  was  a  weary 
compromise  struck  at  the  end  of  the  convention  summer.  Mr.  Uhl- 
mann  infers  that  the  motivation  for  the  electoral  college  solution 
to  the  manner  of  electing  the  President  was  to  thwart  the  will  of 
tyrannical  majorities.  In  our  research  on  the  debates  on  the  Consti- 
tution, we  have  found  passages  in  which  the  Founding  Fathers  talk 
about  the  difficulties  of  a  direct  popular  vote.  Those  difficulties 
included  a  lack  of  faith  in  the  ability  of  the  people  to  make  an 
educated  decision  based  on  problems  of  communication  and  illiter- 
acy. There  are  references  to  suffrage  and  what  was  to  be  done  in 
terms  of  counting  slaves  in  a  direct  election  process.  That,  in  fact, 
seemed  to  be  the  problem  that  turned  Madison  around  on  the 
question.  However,  nowhere  have  we  found  any  reference  relating 
to  the  adoption  of  the  electoral  college  which  went  to  the  protec- 
tion of  minorities  for  the  tyrannical  majority,  or  even  to  a  fear  of 
the  majority  in  the  Presidential  election  process. 

As  for  the  part  of  the  States  in  the  electoral  college  process,  an 
argument  could  be  made  that  while  the  majority  of  States  were 
selecting  their  electors  by  the  State  legislatures  as  was  intended  by 
the  Founding  Fathers,  the  State  as  a  sovereign  body  was  indeed 
having  an  impact  on  the  election  of  the  President.  However,  when 
this  practice  was  no  longer  in  use,  any  possibility  that  the  electoral 
college  could  be  considered  an  important  part  of  our  federal  system 
disappeared  as  well.  The  sole  function  of  the  States  remains  to 
count  the  ballots.  By  1824,  the  people  were  electing  electors  in  all 
but  six  of  the  States  and  the  popular  vote  was  being  counted  and 
preserved.  Popular  feeling  was  that  the  will  of  the  people  should  be 
binding  upon  the  electors  and  the  State  as  a  sovereign  entity  was 
no  longer  playing  a  role  in  the  selection  of  electors  in  most  States. 
At  that  point,  if  not  before,  any  argument  that  could  have  been 
made  about  the  electoral  college  being  important  to  the  federal 
system  was  lost. 

Madison,  Morris,  and  Wilson  evidently  had  no  difficulty  reconcil- 
ing direct  election  with  the  concept  of  federalism.  Mr.  Uhlmann 
suggests  that  this  may  have  been  due  to  the  fact  that  the  popula- 
tion was  then  concentrated  within  a  short  distance  of  the  seacoast 
and  the  political  culture  was  relatively  homogeneous.  I  must  con- 
fess this  is  the  first  time  I  have  heard  such  an  argument  pro- 
pounded and  might  point  out  that  it  runs  counter  to  the  preponder- 
ance of  scholarly  opinion  in  the  field.  As  Neil  Pierce  observes  in 
the  People's  President,  "communications  and  travel  were  tortur- 
ously  slow  through  the  land;  Philadelphia  was  2  or  3  days  by 
stagecoach  from  New  York  ....  The  postal  service  was  slow  and 
unsure  .  .  .  and  95  percent  of  the  people  lived  independently  on 
isolated  farms  or  in  villages  of  less  than  2,500  persons."  In  contrast, 
we  now  have  an  unparalleled  system  of  rail,  air,  and  road  trans- 
port; we  complain  when  the  mail  takes  more  than  a  day,  even 
between  distant  points;  our  newspapers,  television,  and  the  tele- 
phone form  constant,  almost  instantaneous  communications  link 
between  our  people,  and  roughly  three-quarters  of  the  population  is 
centered  in  cities  and  towns.  Moreover,  the  political  culture  of  1787 
was  anything  but  homogeneous,  being  comprised  of  13  contentious, 
semisovereign  States.  Prof.  Paul  Freund  of  Harvard,  testifying 
before   the   subcommittee    in    1977,    confirmed    this   when    he   re- 


336 


marked:  "I  think  the  argument  about  the  tradition  of  the  framers 
of  the  meaning  of  the  Constitution  is  quite  irrelevant.  The  direct 
popular  vote  for  the  President  at  that  time— to  say  nothing  of  the 
Senators— would  have  been  unrealistic,  given  the  difficulties  of 
communication.  The  fact  is  that  James  Madison  of  Virginia  could 
say  that  of  the  people  of  Georgia,  'I  know  as  little  as  of  those  of 

[The  prepared  statement  subsequently  submitted  by  Mr.  Uhl- 
mann  follows:] 

Prepared  Statement  of  Michael  M.  Uhlmann 

Mr.  Chairman,  I  appreciate  the  invitation  of  the  Subcommittee  to  present  my 
views  in  opposition  to  S.J.  Res.  28,  which  would  abolish  the  electoral-vote  method 
for  conducting  pesidential  elections  and  replace  it  with  a  wholly  national  presiden- 
tial plebiscite.  The  opinions  I  offer  this  morning  are  my  own,  and  not  necessarily 
those  of  the  National  Legal  Center  for  the  Public  Interest. 

In  reviewing  the  hearing  record  prior  to  this  morning's  session,  I  was  struck  by 
the  fact  that  much  of  what  I  should  like  to  say  has  already  been  said,  at  one  time  or 
another,  or  in  one  form  or  another,  by  wiser  heads  than  mine.  I  particularly  have  in 
mind  the  testimony  of  Professors  Alexander  Bickel,  Charles  Black,  Judith  Best, 
Herbert  Storing,  Martin  Diamond,  Aaron  Wildavsky,  and  Walter  Berns.  I  should 
mention  also  the  testimony  of  two  distinguished  journalists  from  whom  I  have 
learned  much— George  Will,  who  appeared  before  you  last  week,  and  Theodore  H. 
White,  who  follows  me  this  morning.  Taken  together  and  despite  their  other  differ- 
ences, their  views  constitute  a  massive  indictment  of  so-called  direct  election  and  an 
equally  massive  defense  of  the  electoral-vote  system.  My  own  views  were  set  forth, 
in  short  form  at  least,  in  1970  when  the  Senate  last  debated  the  question  on  the 
floor.  I  was  at  the  time  a  member  of  the  staff  of  Senator  Hruska,  who,  as  you  know, 
was  the  ranking  Republican  on  this  Subcommittee  as  well  as  on  the  full  Committee. 
In  that  capacity  I  authored  on  behalf  of  six  members  of  the  Judiciary  Committee 
the  minority  report  in  opposition  to  the  idea  of  direct  election.  I  really  have  very 
little  to  add  to  what  I  said  in  1970.  If  the  Subcommittee  is  amenable,  perhaps  those 
views  could  be  inserted  in  the  record  at  some  appropriate  place. 

What  I  should  like  to  do  this  morning  is  to  step  back  from  the  details  of  the 
debate  for  a  moment  and  attempt  to  place  it  in  a  larger  perspective.  That  done,  I 
should  like  to  touch  upon  two  or  three  issues  which,  although  previously  discussed, 
have  not  received  all  the  attention  they  deserve. 

The  place  to  begin,  it  seems  to  me,  is  with  the  observation  that  debate  over  how 
best  to  elect  the  President  has  been  a  permanent  feature  of  American  political 
discourse.  We  have  it  on  good  authority  that  the  issue  was  perhaps  the  most 
difficult  of  all  those  addressed  by  the  founding  fathers  in  the  Constitutional  Conven- 
tion of  1787,  and  since  that  time  we  know  that  it  has  occasioned  more  proposed 
constitutional  amendments  than  any  other  matter.  This  is  perhaps  as  it  should  be, 
for  the  Presidency  towers  above  all  other  offices  in  the  land,  and  continuing  concern 
for  the  manner  in  which  we  select  our  Chief  Magistrate  properly  signifies  the 
importance  we  attach  to  the  Office  itself.  Quite  apart  from  the  merits  of  any 
proposed  reform,  the  very  persistence  of  the  debate  since  the  early  days  of  the 
republic  suggests  something  that  present-day  reformers,  in  their  zeal,  are  inclined  to 
obscure — namely,  that  we  are  here  dealing  with  no  mere  matter  of  housekeeping 
detail.  Men  do  not  debate  mere  matters  of  housekeeping  detail  for  the  better  part  of 
two  centuries.  Quite  obviously,  the  question  of  presidential  election  reform  is  con- 
nected— and  until  recently,  at  least,  was  thought  to  be  connected — with  a  larger 
constitutional  and  political  framework.  If  it  were  not  so  connected,  we  would  un- 
doubtedly have  seen  a  satisfactory  resolution  of  the  issue  many  years  ago. 

To  argue,  as  do  the  proponents  of  direct  election,  that  the  method  for  selecting 
our  Chief  Magistrate  can  be  so  radically  altered  without  affecting  much  else  in  the 
body  politic  flies  in  the  face  of  everjrthing  we  know  about  prior  debate  on  the 
subject.  It  also  flies  in  the  face  of  common  sense.  Whatever  you  may  think  about  the 
present  system  and  its  flaws,  the  beginning  of  wisdom  on  this  subject  is  to  recognize 
that  any  alteration  in  the  mode  of  presidential  election  will  of  necessity  have  an 
impact  on  every  institution  with  which  the  Presidency  is  connected. 

I  raise  this  seemingly  obvious  point  because  the  case  for  a  national  presidential 
plebiscite  seems  to  have  acquired  much,  if  not  most,  of  its  popularity  by  appearing 
to  be  a  good  deal  simpler  than  it  really  is.  This  dissimulation  occurs  because  direct 
election  is  an  easily  communicable  idea,  the  sale  of  which  rests  almost  entirely  on 
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the  repeated  incantation  of  the  "one  person,  one  vote"  slogan.  Like  all  slogans,  "one 
person,  one  vote"  obscures  more  than  it  reveals,  but  it  has  enabled  the  proponents 
of  direct  election  to  define  the  terms  of  debate  in  a  rhetorically  appealing  way. 

No  one,  after  all,  wants  to  be  caught  on  the  short  end  of  an  argument  of  whether 
some  voters  should  be  treated  as  "more  equal"  than  others.  But  a  moment's  reflec- 
tion will  establish  that  our  Constitution  in  a  number  of  places  embraces  a  different 
idea  of  citizen  equality  than  can  be  subsumed  under  the  rubric  of  so  simplistic  a 
slogan.  It  will  not  do  to  say  that  the  only  or  primary  issue  in  debate  is  whether  all 
voters  are  treated  as  mathematical  equals.  The  Constitution  is  not  so  simple-minded 
as  all  that,  which  is  one  of  the  reasons  why  it  has  lasted  as  long  as  it  has.  Indeed, 
the  Constitution  positively  mandates  in  a  number  of  its  provisions  that  voter  in- 
equality be  the  order  of  the  day— in  the  very  structure  of  the  legislative  body  of 
which  you  are  members,  for  example;  in  the  specification  that  each  state,  no  matter 
how  small,  have  at  least  one  Representative  in  the  House;  and,  to  name  a  third 
obvious  provision,  in  the  procedure  for  amending  the  Constitution  itself.  The  same 
principle  may  be  observed,  of  course,  in  the  workings  of  the  electoral-vote  system. 

The  Constitution  embraces  this  kind  of  mathematical  inequality,  not  because  it  is 
the  outmoded  vestige  of  some  anti-democratic  past,  but  because  the  men  who  wrote 
it  were  interested  in  preserving  real  as  opposed  to  merely  arithmetic  equality 
among  our  citizens.  In  order  to  see  that  difference,  it  is  necessary  to  understand 
presidential  elections  as  but  a  part  of  what  that  great  defender  of  the  electoral 
college,  John  F.  Kennedy,  called  the  "solar  system"  of  American  politics. 

In  its  essence,  this  debate  is  less  a  debate  about  presidential  election  reform  than 
it  is  a  debate  about  the  nature  and  meaning  of  majority  rule  under  the  U.S. 
Constitution.  Or,  to  put  it  another  way,  the  debate  over  presidential  election  reform 
is  at  every  crucial  turn  really  a  debate  on  how  best  to  constitute  a  majority.  For  the 
proponents  of  direct  election,  that  is  a  relatively  easy  matter.  One  simply  counts 
noses,  and  keeps  counting  until  the  requisite  number— -under  their  proposal,  a  mere 
40  percent  of  the  electorate— is  reached.  But  for  the  rest  of  us,  numbers  tell  only 
part  of  the  tale.  We  insist  that  the  composition  as  well  as  the  size  of  a  President's 
plurality  or  majority  must  be  taken  into  account.  The  proponents  of  direct  election 
assert — at  least  when  it  is  not  inconvenient  for  them  to  do  so — that  superior 
numbers  should  always  and  everjrwhere  be  entitled  to  predominate,  and  that  any 
deviation  from  that  rule  is  repugnant  to  the  very  idea  of  democracy.  We  who  defend 
the  electoral-vote  system  insist  that  this  merely  quantitative  understanding  of  de- 
mocracy is  not  now,  has  never  been,  and  should  never  be  the  understanding  which 
informs  the  Constitution  of  the  United  States.  In  our  view,  the  proper  understand- 
ing of  majority  rule  was  stated  by  President  Thomas  Jefferson — who  may  be  pre- 
sumed to  have  understood  something  about  the  meaning  of  equality — in  his  First 
Inaugural  Address: 

"All,  too,  will  bear  in  mind  this  sacred  principle,  that  though  the  will  of  the 
majority  is  in  all  cases  to  prevail,  that  will,  to  be  rightful,  must  be  reasonable;  that 
the  minority  possess  their  equal  rights,  which  equal  laws  must  protect,  and  to 
violate  which  would  be  oppression." 

What  Jefferson  meant,  quite  simply,  was  that  the  Constitution  was  dedicated  no 
less  to  the  protection  of  minority  rights  than  it  was  to  the  establishment  of  majority 
rule.  As  he  and  the  other  founding  fathers  well  knew,  not  all  majorities  could  be 
counted  on  to  be  equally  solicitous  in  the  protection  of  minority  rights.  Some, 
indeed,  might  take  it  upon  themselves  precisely  to  prey  upon  the  rights  of  minor- 
ities, the  Constitution  sets  its  face  against  the  formation  of  just  those  kinds  of 
majorities,  and  tries  to  encourage  the  formation  of  those  which  would  be  reasonable 
and,  therefore,  in  Jefferson's  terms,  rightful.  I  have  in  mind  not  only  the  Constitu- 
tion's requirement  of  extraordinary  majorities  in  certain  cases — as,  for  example,  in 
the  amending  process — but  as  well  its  much  praised,  subtle,  and  marvelously  com- 
plex provisions  for  checks  and  balances,  separation  of  powers,  staggered  elections, 
bicameralism,  and  federalism. 

The  Constitution,  in  short,  does  not  presuppose,  either  in  whole  of  in  part,  that 
real  equality  is  to  be  secured  by  anything  so  simple-minded  as  plebiscitary  nose- 
counting  on  a  mathematically  equal  basis.  The  Constitution  considers  elections, 
including  presidential  elections,  to  be  a  means  to  an  end — namely,  the  security  of 
everyone's  rights,  and  not  just  the  rights  of  those  who  happen  to  come  out  on  the 
winning  side  of  an  election  contest.  Because  presidential  elections  are  but  a  part  of 
the  entire  American  "solar  system"  of  government,  the  whole  of  which  is  dedicated 
to  securing  real  equality  of  rights  for  all,  we  need  not  be  overly  concerned  if,  for 
example,  a  voter  in  California  may  be  said  to  have  a  slight  mathematical  edge  over 
a  voter  in,  say,  Alaska.  I  have  not  noted — to  continue  my  example — that  voters  in 
California  are  aggrieved  by  the  fact  that  voters  in  Alaska  have  the  same  strength  in 
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the  U.S.  Senate,  despite  the  population  disparities  between  the  two  States.  The 
voters*  or,  for  that  matter,  you  who  are  members  of  the  Senate,  are  prepared  for  the 
sake  of  the  system  as  a  whole  to  tolerate  mathematical  inequalities  in  various  parts 
of  the  system.  Those  mathematical  inequalities  are  tolerable  precisely  because  they 
are  conducive  to  the  maintenance  of  real  equality. 

With  this  by  way  of  background,  it  seems  to  me  that  the  matter  before  us  should 
not  be  allowed  to  turn  on  such  a  deceptively  simple  question  of  whether  Voter  A  is 
the  mathematical  equivalent  of  Voter  B.  The  question,  rather,  is  how  best  to  secure 
real  equality  for  all  our  citizens.  The  question  is  how  best  to  insure  the  formation  of 
Mr.  Jefferson's  reasonable  majorities.  It  is  here,  Mr.  Chairman,  that  I  think  the  case 
for  maintaining  the  electoral-vote  system  is  overwhelming.  I  rest  my  case  on  the 
historical  record,  which  amply  demonstrates  that  the  present  system,  whatever  its 
faults,  tends  to  produce  reasonable  majorities.  As  I  have  elsewhere  argued,  the 
reason  for  this  is  that,  by  the  very  manner  of  their  composition,  the  majorities 
formed  under  the  electoral-vote  system  could  hardly  be  otherwise.  The  crucial 
features  of  the  present  system  in  this  respect  are  that  it  forces  presidential  competi- 
tion into  a  two-party  mold  and,  equally  as  important,  forces  both  major  candidates 
to  compete  before  most  of  the  same  voters.  Neither  candidate  can  afford  to  alienate 
any  major  interest  group,  and  interest  groups,  for  their  part,  are  under  a  salutary 
incentive  so  to  moderate  their  demands  as  to  make  them  compatible  within  both 
major  parties.  The  electoral  arithmetic  is  such  as  to  discourage  the  formation  of 
splinter  candidacies  and  radical  appeals:  a  losing  nominee  who  may  be  tempted  to 
bolt  his  party  confronts  a  dismal  prospect,  as  Professor  Best  and  others  have  so  well 
demonstrated  in  their  testimony  before  you.  The  lynch-pin  of  this  entire  process  is 
the  winner-take-all  manner  in  which  each  state  (with  one  exception)  casts  its 
electoral  votes— that,  plus  the  constitutional  requirement  that  a  majority  of  elec- 
toral votes  so  cast  be  necessary  for  victory. 

What  is  there  in  the  argument  for  direct  election  which  suggests  that  it  would  be 
an  improvement  over  the  present  system?  Very  little,  I  submit.  The  proponents 
assume,  without  argument,  that  we  can  have  direct  election  without  altering  the 
structure  of  American  party  politics.  This  assumption,  as  I  have  suggested,  flies  in 
the  face  of  common  sense.  Consider:  direct  election  would  for  the  first  time  give  us  a 
wholly  national  election.  It  would  for  the  first  time  sever  presidential  politics  from 
the  rest  of  the  federal  system.  This  is  a  matter  not  only  of  symbolic  significance,  but 
of  great  practical  importance  as  well.  For  the  fact  of  the  matter  is  that  our  major 
political  parties  have  been  decisively  molded  by  the  intergration  of  the  Presidency 
with  the  rest  of  the  constitutional  and  political  system.  It  has  long  been  remarked 
that  the  distinctive  feature  of  our  so-called  "national"  parties  is  their  federal 
structure.  Indeed,  they  are  national  only,  or  principally,  in  the  sense  that  they  are 
congeries  of  state  party  apparatus.  These  state-based  party  units  come  together  for 
the  most  part  only  for  the  purpose  of  capturing  the  political  prize  of  the  Presidency. 
Since  the  founding  of  the  nation,  the  achievement  of  that  purpose  has  required 
them  to  capture  electoral  votes,  which,  as  you  are  aware,  are  cast  on  a  state-by-state 
basis. 

Once  the  states  are  removed  from  their  constitutional  role  in  the  presidential 
election  process,  the  strategy  of  candidates  and  the  structure  of  the  major  parties 
wil!  change  accordingly.  It  is,  I  think,  exceedingly  difficult  to  say  with  any  precision 
what  the  new  form  of  party  structure  will  be  under  direct  election — and  that  may 
be  reason  enough  to  pause  before  embracing  direct  election.  My  own  belief  is  that 
we  would  end  up  with  two  essentially  separate  party  systems:  one  primarily  con- 
cerned with  nominating  and  electing  presidents,  and  one  primarily  concerned  with 
nominating  and  electing  candidates  for  state  and  lesser  federal  offices.  As  it  is  now, 
a  single  party  apparat  within  each  state  handles  both  kinds  of  elections,  but  it  is 
able  to  do  so  primarily  because  the  state  is  dominant  unit  for  all  elections,  from  the 
presidential  on  down.  Once  the  Presidency  is  separated  from  the  federal  system, 
once,  that  is,  presidential  elections  can  be  conducted  without  regard  to  state  lines, 
then  you  automatically  encourage  the  formation  of  a  inique  party  apparat  whose 
sole  concern  is  with  the  formation  of  interest-group  aggregates  bearing  no  necessary 
relation  to  those  which  may  be  formed  for  state  or  local  purposes.  We  already  have 
a  touch  of  this — some  would  say  more  than  a  touch — under  the  present  system, 
largely  because  of  the  campaign  funding  laws,  the  advent  of  television,  and  the 
rabbit-like  multiplication  of  presidential  primaries.  But  the  formation  of  independ- 
ent presidential  campaign  organizations,  wholly  separate  from  and  often  indifferent 
to  the  interests  of  state,  local,  and  lesser  federal  politicians,  is  not  a  phenomenon 
that  I  should  like  to  see  greatly  encouraged.  It  tends  to  produce  presidents  who  are 
isolated  from  the  rest  of  the  body  politic,  and  who  are  therefore  less  sure  of  their 
strengths  and  weaknesses.  In  any  event,  the  passage  of  direct  election  would  posi- 
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lively  guarantee  a  degree  of  separation  between  the  Presidency  and  the  rest  of  the 
political  system  that  the  present  electoral  method,  even  at  its  worst,  could  not 
possibly  produce.  I  see  no  reason,  in  short,  to  make  a  bad  thing  worse. 

Further,  it  seems  to  me  that  in  going  to  a  wholly  national  presidential  election 
system  you  remove  the  incentive  which  now  forces  all  serious  candidates  to  cam- 
paign before  most  of  the  same  voters.  Again,  it  is  difficult  to  say  with  precision  what 
might  happen  under  direct  elections,  but  consider  this:  under  the  present  system, 
each  major  candidate  has  his  pockets  of  strength  and  weakness,  but  neither  can 
afford  not  to  campaign  in  the  larger  states.  And  because  the  larger  states  are  jointly 
and  severally  microcasms  of  the  nation  as  a  whole,  by  the  time  one  has  put  together 
a  platform  capable  of  appealing  to  the  voters  of  the  large  states,  one  has  also  put 
together  a  platform  capable  of  carrying  the  entire  country.  Proponents  of  direct 
election  like  to  point  out  that  under  the  present  system  something  like  12  or  13 
large  states  plus  one  small  state  will  suffice  for  election — their  point  being  that  the 
great  majority  of  the  states  will  be  washed  away  in  a  sea  of  large  state  sentiment. 
But  nothing  like  that  ever  happens.  No  one  ever  wins  while  carrying  just  the  large 
states,  even  though  that  is  mathematically  possible.  In  fact,  there  have  been  only 
two  Presidents  in  this  century  elected  with  less  than  a  majority  of  states  supporting 
them — John  Kennedy  and  Jimmy  Carter.  Through  1968  (which  is  the  last  time  I 
made  the  calculation),  the  average  number  of  states  carried  by  the  winner  in  this 
century  was  37.  The  reason  for  that  is  simply  that  the  compromises  necessary  to 
capturing  the  large  states  also  work  to  capture  many  of  the  small  states. 

Under  direct  election — I  cannot  emphasize  this  strongly  enough — the  states  will 
not  matter.  Campaigns  will  be  put  together  without  regard  to  state  lines.  Each 
candidate  will  set  out  in  search  of  a  hoped-for  majority  of  the  electorate,  but  it  is 
not  at  all  clear  whether  each  candidate  will  be  searching  for  the  same  kind,  of 
majority.  It  is  entirely  possible,  perhaps  even  likely,  that  the  major  parties  (I  have 
my  doubts  whether  the  major  parties,  as  we  have  known  them,  will  continue  to 
exist  under  direct  election — but  more  on  that  later)  will  go  after  diametrically 
opposed  kinds  of  majorities,  thereby  greatly  increasing  the  risk  of  bitterness  or 
instability  no  matter  who  wins.  It  is  precisely  that  kind  of  radical  division  that  the 
present  system  tends  to  discourage  by  forcing  major  candidates  to  appeal  to  most  of 
the  same  voters. 

Suppose  in  the  alternative  that  the  major  parties — assuming,  again,  that  we  have 
major  parties — both  go  after  the  same  kind  of  majority.  If  so,  it  is  likely  to  be 
largely  white  and  middle  class.  But  what  then  of  those  dozens  of  racial,  ethnic, 
religious,  and  other  minorities  who  inhabit  this  great  land?  What  assurance  will 
they  get  from  the  demographic  experts  who,  armed  with  their  computers,  will  be 
the  critically  important  campaign  advisers  under  direct  election?  And  if  that  assur- 
ance is  not  forthcoming,  will  they  not  have  to  look  to  themselves  for  political 
protection?  would  they  not  be  foolish  if  they  failed  to  offer  splinter  candidates  of 
their  own,  in  the  hope  of  exacting  concessions  in  between  the  general  election  and 
the  runoff? 

This  brings  me,  Mr.  Chairman,  to  what  I  think  is  the  crucial  practical  argument 
against  direct  election — namely,  its  tendency  to  fragment  our  two-party  system. 
What  keeps  our  major  parties  major  under  the  present  arrangement  is  that  they 
are  able  to  maintain  a  ''lock"  on  their  nominations.  The  losing  candidate  for  a 
major  party  nomination  is  overwhelmingly  discouraged  by  electoral-vote  mathemat- 
ics from  trying  to  go  it  on  his  own.  Even  those  with  great  personal  wealth  and 
widespread  support— the  late  Nelson  Rockefeller  comes  to  mind— are  seldom  tempt- 
ed to  mount  independent  candidacies;  and  when  they  are,  the  result  is  always  the 
same.  Under  direct  election,  however,  that  disincentive  disappears.  The  original 
proposal,  you  will  recall,  contained  a  50  percent-plus-one  requirement.  But  even  the 
smallest  of  splinter  candidacies  could  under  that  circumstance  suffice  to  trigger  a 
runoff  As  a  result,  the  proponents  of  direct  election  lowered  the  winning  threshhold 
to  40  percent,  the  theory  being  that  only  on  rare  occasions  would  third-  or  fourth- 
party  candidacies  be  able  to  garner  20  percent  of  the  vote.  You  will  note,  however, 
that  this  logic  presupposes  the  continued  existence  of  the  major  parties  as  we  have 
known  them;  that  is,  it  presupposes  the  ability  of  the  major  parties  to  maintain  a 
"lock"  on  their  nominations.  But  under  direct  election  with  its  runoff  that  is 
precisely  what  cannot  be  presupposed. 

Despite  the  great  quantity  of  words  that  have  poured  forth  on  this  subject  over 
the  past  10-15  years,  I  have  yet  to  hear  or  see  any  extended  discussion  among  the 
proponents  of  direct  election  on  how  major  party  candidates  will  be  nominated  in 
the  future.  I  seems  to  be  gratuitously  assumed  that  national  nominating  conven- 
tions will  continue.  But  a  moment's  reflection  will  suggest  why  that  is  unlikely.  For 
one  thing,  the  entire  philosophical  thrust  of  direct  election  favors  the  plebiscitary 
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mode  of  selection,  in  preference  to  the  so-called  "smoke-filled  room"  traditionally 
associated  with  conventions.  The  logic  of  their  proposal  points  inexorably  in  the 
direction  of  primaries,  in  contrast  to  national  nominating  conventions.  But  even 
assuming  the  continuity  of  the  convention  as  an  institution,  how  would  delegates 
come  to  it?  Certainly,  it  would  make  no  sense  for  them  to  come  as  delegates  from 
states,  for  the  states  as  such  will  no  longer  be  electorally  significant  entities  in 
presidential  campaigns.  But  if  not  as  delegates  from  states,  from  what  will  they  be 
delegates?  Interest  groups,  perhaps.  But  which  interest  groups  from  what  parts  of 
the  country  and  in  what  proportions?  The  mere  asking  of  such  questions  suggests 
the  implausibility  of  maintaining  the  nominating  convention  as  a  viable  institution. 
We  are  led,  as  I  say,  inexorably  toward  primaries— perhaps  50  state  primaries, 
followed  by  a  series  of  regional  primaries,  followed  by  a  national  primary,  which 
will  be  followed  in  turn  by  a  general  election  and,  in  all  probability,  by  a  runoff.  But 
in  all  this  frenetic  nominating  and  electing,  what  role  will  the  major  parties  (as  we 
now  know  them)  play?  At  what  point  in  the  progression  of  all  these  primaries  can  it 
be  said  that  such-and-such  a  candidate  is  the  nominee  of  the  Republican  or  Demo- 
cratic parties?  Bear  in  mind  the  high  probability  of  many  primaries,  multiple 
candidates,  and  independently  funded  campaign  apparats.  Barring  the  appearance 
of  some  great  hero  of  magical  charisma,  the  likelihood  is  great  that  no  one  will 
emerge  from  the  merry-go-round  of  primaries  with  anything  resembling  a  mandate. 
Each  will  claim  that  he  is  the  true  bearer  of  the  Republican  or  the  Democratic 
word;  and  if  only  a  few  percentage  points  in  the  popular  vote  separate  candidates, 
how  could  any  such  claim  be  said  to  be  less  legitimate  than  another? 

We  behold  under  direct  election,  in  short,  the  permanent  specter  of  multiple 
candidacies  and  the  fracturing  of  the  major  parties.  Which  brings  me  to  my  final 
point.  How  will  all  this  electioneering  be  regulated?  Who  will  maintain  the  voting 
lists?  Who  will  certify  registration?  Who  will  control  access  to  the  ballot?  Who  will 
count  the  ballots?  Who  will  certify  the  count?  Who  will  transmit  the  official  count 
and  to  whom  will  it  be  transmitted?  These  questions,  which  are  absolutely  crucial  to 
a  debate  on  presidential  election  reform,  have  hardly  been  addressed  at  all.  Again, 
it  seems  to  be  more  or  less  gratuitously  assumed  that  all  these  activities  will  go  on 
pretty  much  as  they  do  now.  But  under  direct  election,  why  should  they?  As  it  is 
now,  the  states  or  the  state  party  organizations  are  in  charge  of  everything  from 
ballot  access  regulations  to  counting  to  certification.  But  once  the  states  as  such  are 
removed  from  the  presidential  election  process,  why  should  such  arrangements  be 
allowed  to  continue  under  state  supervision?  Where  all  votes  are  to  be  counted  in  a 
single  national  pool,  it  seems  to  me  as  clear  as  the  sun  rising  tomorrow  that  we  are 
headed  toward  the  establishment  of  a  National  Presidential  Election  Control  Com- 
mission. Under  direct  election,  the  control  of  ballot  access  and  counting  simply 
cannot  be  left  to  the  vagaries  of  50  state  legislatures.  There  will  have  to  be  a  single 
set  of  rules  universally  applicable  in  all  parts  of  the  country  and  as  to  all  candi- 
dates. But  what  these  rules  will  or  should  be,  or  by  whom  promulgated,  we  do  not 
know.  To  embrace  direct  election  without  first  addressing  those  questions  is  to  me 
the  height  of  folly.  There  may  be  strong  sentiment  in  Congress  for  a  National 
Presidential  Election  Control  Commission  and  another  couple  of  thousand  pages  in 
the  Federal  Register,  but  if  so,  I  haven't  seen  or  heard  that  sentiment  expressed.  I 
think  it  incumbent  upon  the  proponents  of  direct  election  to  tell  us  exactly  what 
they  have  in  mind  on  this  score;  and  if  they  do  not  have  anything  in  mind,  to  tell  us 
why  they  do  not. 

In  conclusion,  Mr.  Chairman,  let  me  say  this.  The  most  vulnerable  point  in  the 
argument  for  direct  election  is  its  indifference  to  how  electoral  majorities  are 
formed.  In  their  fetish— I  don't  know  what  else  to  call  it— for  mathematical  as 
opposed  to  real  equality,  the  proponents  forget  that  mere  numbers  are  a  necessary 
but  not  a  sufficient  condition  for  the  establishment  of  just  and  stable  democratic 
government.  The  electoral-vote  system,  despite  its  vices,  takes  qualitative  as  well  as 
quantitative  considerations  into  account  and  gives  us  presidents  who  are  able  to 
govern,  not  merely  because  their  partisans  are  more  numerous  than  those  of  their 
opponents,  but  because  their  supporters  are  a  true  cross-section  of  the  people  as  a 
whole.  It  achieves  this  purpose  primarily  through  the  instrumentality  of  winner- 
take-all  on  the  state  level  and  by  the  majority  electoral-vote  requirement  on  the 
national  level.  It  in  effect  forces  major  candidates  for  the  Presidency  to  make 
similar  appeals  to  the  same  groups  of  voters;  it  tends  to  insure  most  of  the  time  that 
only  two  major  parties  will  contend,  and  it  tends  to  insure  that  those  are  the  same 
parties  which  dominate  all  other  elections  for  lesser  offices. 

None  of  these  salutary  achievements  are  likely  to  obtain  under  direct  election.  We 
face  the  prospect  of  multiple  candidacies  and  multiple  elections,  and  all  for  the  sake 
of  what?  We  may  end  up  with  presidents  who  are  certified  numerical  winners  under 
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direct  election,  but  will  they  be  able  to  govern?  Will  they  govern  justly?  The 
proponents  of  direct  election,  I  believe,  place  undue  emphasis  on  elections  as  such, 
their  assumption  being  that  elections  are  the  finally  important  democratic  phenom- 
ena; and  it  is  for  that  reason  that  they  are  so  terribly  concerned  about  the  precise 
mathematical  equivalency  of  each  voter.  But  their  concern  on  this  point,  for  all  its 
sincerity,  is  extremely  short-sighted.  For  one  thing,  presidental  elections  are  only  in 
the  loosest  sense  determinants  of  governemental  policy,  and  in  any  event  measure 
public  sentiment  only  at  a  given  moment  in  time.  Conducted  a  v^^eek  before  or  a 
week  after,  they  may  yield  entirely  different  results.  They  are,  in  short,  only  the 
last  link  in  a  long  chain  of  other  equally  important,  equally  democratic  phenomena, 
and  without  those  other  links  elections  become  mere  ordeals-by-numbers,  full  of 
sound  and  fury  but  signifying  little.  Elections  are  not  an  end  in  themselves,  but  a 
means  of  securing  equality  of  rights  for  all  citizens,  but  unless  we  pay  heed  to  how 
electoral  majorities  are  formed,  we  may  see  elections  as  a  divisive  rather  than  a 
unifying  force  in  American  politics.  By  all  means  let  the  majority  prevail,  as 
Jefferson  said,  but,  with  Jefferson,  let  us  also  make  every  effort  to  insure  that  the 
majority  is  reasonable  and  therefore  rightful. 

Senator  DeConcini.  Our  next  witness  is  Theodore  White. 

Mr.  White? 

We  are  very  pleased  to  have  you  here  again  with  the  committee, 
Mr.  White.  I  know  you  testified  before  the  committee,  I  beUeve,  in 
1970.  We  know  of  your  strong  feelings  and  are  pleased  to  have  your 
statement  entered  into  the  record  later,  if  you  care  to  submit  one. 

If  you  would,  please  proceed. 

TESTIMONY  OF  THEODORE  WHITE,  BRIDGEPORT,  CONN. 

Mr.  White.  Let  me  start  with  an  apology. 

I  learned  only  on  Thursday  that  I  was  supposed  to  prepare  a 
written  statement  and  have  50  copies  delivered  to  the  committee 
by  this  morning.  And  since  I  could  only  draft  it  over  the  weekend,  I 
have  turned  in  a  written  statement  which  will  be  given  to  you 
later. 

I  am  going  to  try  to  ad-lib  as  I  have  seen  some  of  you  gentlemen 
do  from  prepared  remarks.  And  I  will  try  to  stay  within  a  reason- 
able limit. 

Let  me  give  my  credentials  first. 

I  have  been  reporting  Presidential  campaigns  every  4  years  since 
1956.  I  believe  no  one's  record  in  Presidential  campaigns  goes  back 
any  further  than  mine.  I  have  reported  them  from  the  field.  I  have 
reported  them  at  headquarters.  And  I  have  reported  them  from  the 
rim  of  the  great  national  networks  on  election  night. 

I  know  from  my  testimony  here  9  years  ago  that  you  people  are 
drenched  in  figures.  You  have  statistics,  dates,  and  history.  You 
have  more  than  you  can  read.  And  I  am  not  going  to  talk  about  the 
past  history  of  this  country  and  this  Constitution  unless  you  press 
me. 

I  want  to  just  impress  on  you  the  reality  of  American  politics  as 
they  are  today  and  not  figures. 

Let  me  say  that  I  think  anyone  who  has  participated  in  a  close 
Presidential  race  knows  that  the  12th  amendment  as  well  as  the 
executive  election  provisions  of  the  original  Constitution  are  an 
abscess  in  American  politics.  They  may  burst  and  poison  our 
system  at  any  time. 

I  agree  with  those  who  believe  that  absurdities  in  the  so-called 
electoral  college,  buried  and  latent  in  the  present  Constitution, 
must  be  eliminated  as  soon  as  possible  and  should  have  been 
eliminated  20  years  ago. 
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I  think  that  the  amendment  calling  for  direct  election  of  Presi- 
dents proposed  to  this  committee  is  just  as  absurd  and  even  more 
dangerous. 

We  live  in  a  time  when  anything  that  can  be  called  virtuous 
automatically  enlists  public  support. 

This  proposed  amendment  is  called  the  one-man/one-vote  amend- 
ment. And  nothing  could  sound  more  virtuous  than  that.  It  enlists 
automatically  the  support  of  all  good  willed  people,  most  of  the 
media,  and  all  those  pressure  groups  that  respond  to  the  call  of 
virtue  as  Pavlov's  dog  to  his  bell. 

You,  however,  are  men  of  experience  and  are  politicians. 

And  I  use  that  term  with  the  highest  praise  and  respect. 

What  is  happening — and  you  must  recognize  what  is  happening 
in  this  Chamber  is  not  an  uncommon  phenomenon — is  a  known 
and  malignant  fault  in  our  system  has  been  identified  and  a  simple 
cure  has  been  advanced. 

But  the  simple  cure  is  so  overloaded  with  implications  that  it  is 
almost  sure  to  be  iatrogenic,  a  remedy  aggravating  the  ailment  it 
was  designed  to  cure. 

I  want  to  be  brief  about  the  present  faults  in  our  electoral 
system,  because  I  think  we  all  agree. 

There  is,  to  begin  with,  no  such  thing  as  an  electoral  college,  a 
body  of  wise  men  meeting  and  debating  among  themselves  as  to 
the  best  choice  for  the  presidency.  Instead,  a  list  of  meaningless 
names,  some  distinguished,  some  low  grade,  gather  on  a  fixed  date 
in  the  State  capitols  to  cast  their  electoral  vote  as  they  have  been 
instructed. 

There  is  also  present  the  risk  of  the  faithless  elector,  the  nonen- 
tity who  can  be  lured,  pressured,  seduced  to  vote  his  personal  will, 
not  the  will  of  the  voters. 

A  handful  of  such  men  can  create  a  constitutional  deadlock. 
Even  more  grotesque  is  the  old  constitutional  provision  that  per- 
mits the  House  in  such  a  breakdown  to  name  a  President  by  a  rule, 
which  proclaims:  one  State,  one  vote— reducing  New  York  or  Cali- 
fornia to  the  electoral  weight  of  Wyoming  or  Vermont. 

To  continue  with  this  system  is  to  play  an  electoral  game  of 
Russian  roulette.  Some  day  the  rusty  bolt  on  this  antique  mecha- 
nisni  may  trip  fire;  a  handful  of  electors  swayed  by  pressure  or 
passion  will  vote  into  power  a  President  who  suits  their  whimsy, 
who  has  won  no  mandate  from  the  people.  And  then  we  will  be  in 
trouble. 

On  the  simple  remedies  to  such  mechanical  flaws  in  the  Consti- 
tution, I  believe  there  is  among  you  on  this  Hill  an  instant  major- 
ity. But,  instead,  you  have  before  you  a  proposal  that  may  go 
further  to  undermine  the  Federal  system  of  American  Government 
than  any  other  advanced  in  this  generation. 

I  am  rather  amused  to  compare  this  group  with  the  group  here  9 
years  ago,  when  the  Chamber  was  full  and  all  Senators  were 
present.  People  took  this  issue  seriously. 

There  is  a  revolutionary  proposal  before  you.  It  would  change  the 
entire  system  of  elections  in  the  United  States  of  America.  It  would 
upset  200  years  of  American  history. 
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Without  mincing  words:  This  proposed  amendment  transforms 
the  American  system  of  electing  Presidents  into  a  plebiscite.  And 
plebiscites,  gentlemen,  lead  to  disaster. 

Since  the  time  Louis  Napoleon  invented  the  device,  down  to 
Hindenburg  and  Hitler  in  Germany  to  Idi  Amin  in  Uganda,  plebi- 
scites have  served  disastrously  the  people  who  chose  that  way  to 
leadership. 

I  want  to  project  this  proposed  amendment  against  the  realities 
of  American  politics  as  I  have  known  them  in  some  cases 
intimately. 

I  think  any  reasonable  person  would  agree  that  despite  its  haz- 
ards, the  present  system  has  given  us  a  rather  effective  series  of 
national  leaders  over  its  stretch  of  two  centuries. 

But  let  us  project  the  proposed  new  amendment  against  the 
realities  we  all  recognize  in  today's  America. 

Let  us  take  the  year  1960,  or  the  year  1968,  when  the  victors 
won,  respectively,  by  one-tenth  of  1  percent  of  the  vote  and  seven- 
tenths  of  1  percent  of  the  vote.  Let  us  acknowledge  as  men  of 
politics  that  when  one-tenth  of  1  percent  of  68  million  votes  sepa- 
rates victor  from  vanquished,  a  recount  is  immediately  called  for. 
Commonsense  requires  it  when  a  pool  of  votes  reaches  into  the 
multimillions. 

But  how  will  you  conduct  such  a  recount? 

Fifty  different  State  laws  govern  recounts. 

How  will  you  qualify  the  electors? 

Ballots  are  sometimes  destroyed.  Precinct  boxes  get  lost.  And 
sometimes  some  of  them  suddenly  get  found.  Twice  in  the  past  20 
years,  with  the  proposal  before  you,  a  national  polling  of  all  votes 
would  have  denied  the  country  a  President  for  month  after  critical 
month. 

This  proposal,  gentlemen,  is  simply  downright  dangerous.  In  the 
past  20  years,  it  would  have  left  us  leaderless  for  3  or  4  months. 

Take  another  reality:  Fraud. 

When  I  was  last  here  9  years  ago,  I  made  much  of  the  possibility 
of  fraud  on  a  late  election  night.  It  has  diminished  since,  largely 
due  to  the  surveillance  of  the  Network  Election  Service.  But  fraud 
still  exists. 

And  one  of  the  strengths  of  the  present  system  is  that  it  seals 
the  fraudulent,  both  Democrats  and  Republicans,  into  state-by-state 
containers,  where  the  old  local  adversaries  have  learned  to  deal 
with  each  other  and  balance  each  other  out. 

Fraudulent  vote  counting  in  an  individual  Texas  or  Illinois 
county  cannot  now  affect  the  national  outcome  of  a  Presidential 
race,  because  each  State  votes  as  a  unit.  Given  one  giant  pool  of 
votes  cascading  into  the  network  counters  over  an  8-hour  period, 
given  a  tightening  race — as  happened  in  1960  and  1968 — and  I  am 
sure  even  the  most  decent  politicians  will  be  tempted  to  conjure  up 
votes  in  the  late  closing  States  to  balance  margins  in  the  early 
closing  States. 

There  are  other  realities  I  could  underline  for  you. 

For  example,  the  growing  importance  of  the  teenage  vote,  ad- 
mitted to  the  ballot  by  the  26th  amendment — I  have  noted  with 
some  alarm  over  the  past  few  elections  how  many  popular  singers, 
jazz  stars,  and  others  can  assemble  huge  audiences. 
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You  now  have  added  to  the  election  a  component  of  people  to  the 
plebiscitary  pool,  who  could  be  swung  by— I  suppose  it  was  the 
Beatles  in  the  case  of  my  kids.  I  don't  know  who  the  big  ones  are 
now.  But  they  are  subject  to  emotion. 

Or  take  for  example  the  wiping  out  of  the  delicate  strands  of 
influence  and  attention  our  minority  groups  exercise  by  their  con- 
centration in  those  large  States  which  sway  elections  by  their 
weight  and  unit  size. 

I  call  your  attention  also  to  what  this  proposal  of  a  national  pool 
would  do  to  tempt  single-issue  candidates  now  deprived  of  any  hope 
of  national  attention  by  the  electoral  system  of  States. 

The  single-issue  candidate— whether  the  Ban-the-Atom  champi- 
on, the  Right-to-Life  advocate,  the  Balance-the-Budget  fanatic— will 
be  able  to  campaign  nationwide,  get  his  or  her  share  of  camera 
attention,  and  thoroughly  undermine  the  present  system,  which  so 
effectively  forces  the  voter  to  choose  between  two  men,  one  or  the 
other,  to  be  the  leader. 

I  could  go  on  with  all  the  other  realities  that  mock  the  high 
purpose  of  this  one-man /one-vote  proposal  for  a  national  plebiscite. 

But  let  me  finish  with  the  two  arguments  against  the  plebiscite 
proposal  that  I  find  most  convincing,  the  first  of  which  will  seem  to 
you  naive,  the  second  of  which  will  seem  to  you  sordid. 

The  first  major  argument  against  the  plebiscite  proposal  is 
educational. 

It  is  important  for  everyone,  old  or  young,  to  feel  themselves  part 
of  America.  But  Americans  should  have  a  community  identity  in 
this  great  Nation  somewhat  more  compelling  than  the  social  secu- 
rity number  of  the  draft  card. 

I  think  it  is  good  when  a  voter  in  Indiana  goes  to  the  polls  that 
he  thinks  of  himself  as  a  Hoosier,  moving  his  State;  that  a  proud 
Texan  thinks  of  himself  as  a  Shaker  in  the  Lone  Star  State;  that  a 
man  from  Boston  think  of  himself  as  a  Bay  Stater,  the  State  of 
mavericks. 

We  are  a  nation  of  communities — ethnic  communities,  religious 
communities,  rural  communities,  urban  communities,  and — yes, 
above  all — historic  communities.  Americans  do  not  want  to  be  ho- 
mogenized. 

Each  election  night  every  4  years,  we  fit  the  jigsaw  of  America 
together  all  over  again.  It  is  good.  It  is  healthy.  It  is  not  only  fine 
drama  but  serious  education  that  the  Americans  relearn  once 
every  4  years  why  this  Nation  calls  itself  "the  United  States." 

I  would  hate  to  see  the  identities  of  Iowa,  Arizona,  West  Virgin- 
ia, South  Carolina,  Wyoming  wiped  out  as  the  television  commen- 
tators stir  them  around  in  the  pool  of  direct  national  voting  on 
election  night. 

We  should  retain  our  roots.  This  present  system  gives  us  those 
roots,  perserves  them. 

That  leads  me  to  the  second  major  point — a  sordid  one,  I  admit, 
but  just  as  real. 

This  new  proposal  wipes  out  the  function  of  the  old  American 
politician  and  turns  that  function  over  to  people  far  less  worthy. 

I  happen  to  like  American  politicians,  because  I  like  the  way 
they  try  to  operate  this  country.  It  is  done,  as  all  of  you  know,  by 
making  deals.  Labor  wants  a  share  of  the  decision.  And  business 
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wants  a  share,  too.  So  does  the  Hispanic  want  a  piece  of  the  action. 
So  do  the  blacks.  So  do  the  Jews.  So  do  the  CathoUcs.  So  do  every 
one  of  our  heritage  groups. 

And  every  4  years,  earnest  men  in  both  parties  try  to  put  togeth- 
er a  winning  candidacy  by  putting  together  a  coaUtion  of  diverse 
Americans. 

These  coalitions  used  to  be  put  together  by  bosses.  Bosses  gave  us 
Abraham  Lincoln  as  well  as  Warren  Harding.  They  gave  us  Frank- 
lin Roosevelt  and  Adlai  Stevenson.  John  F.  Kennedy  and  Dwight  D. 
Eisenhower  conscripted  or  recruited  bosses. 

But  the  power  of  the  bosses  rested  on  their  power  to  deliver  their 
States,  their  communities.  States— communities— identifiable 
groups. 

Groups  and  communities  used  to  be  as  important  as  issues  in 
defining  the  outcome  of  an  American  Presidential  campaign. 

What  this  new  plebiscite  proposal  implies  appalls  me. 

In  the  9  years  since  I  last  testified  here,  the  power  of  television, 
its  grip  on  politics  and  the  imagination  has  multiplied  frightening- 
ly.  A  minute  of  prime  time  that  used  to  cost  $50,000  nationwide 
will  this  coming  fall  in  the  presidential  campaign  probably  run  to 
$200,000. 

Senator  Thurmond.  What  figure  did  you  just  give? 

Mr.  White.  It  will  run  to  about  $200,000  for  a  minute  of  prime 
time  in  the  Olympics  this  fall.  It  could  run  to  $300,000. 

Even  in  the  days  of  inflation,  that  is  not  chickenfeed,  sir. 

Such  sums  of  money  must  be  managed  by  professionals,  manag- 
ers, expert  in  the  reach,  the  impact,  the  audience  of  every  kind  of 
media  exposure. 

Every  headquarters  I  have  been  in  during  Presidential  cam- 
paigns has  on  its  walls  the  map  of  our  50  States,  with  their  elector- 
al votes.  But  in  the  back  offices  of  the  more  recent  campaigns, 
there  is  a  new  kind  of  map.  It  is  a  map  of  what  is  called  the  major 
media  markets  of  the  United  States  of  America. 

I  don't  like  to  be  part  of  a  major  media  market.  I  belong  to 
Connecticut.  I  was  born  in  Massachusetts.  I  am  not  a  major-media- 
market  citizen. 

Once  you  erase  the  State  lines  in  a  Presidential  election,  as  this 
proposal  suggests,  you  erase  the  traditional  communities  of  Amer- 
ica. The  rules  of  the  game  change. 

The  new  bosses  will  be  the  media  professionals  or  the  men  who 
pay  the  media  professionals.  They  will  run  sinuous,  winding 
curves — showing  the  social  demography  of  the  United  States  as  a 
geological  map  shows  the  contours  of  its  height,  depth,  and  terrain. 

This  plebiscite  proposal  will  withdraw  from  us  a  large  and  throb- 
bing memory  of  our  history — all  those  lovely  maps  of  elections 
which  tell  schoolchildren  as  well  as  grownups  how  the  country  has 
swung  section  by  section  from  mood  to  mood.  Instead,  we  will  have 
this  boiling  pot  of  75  million  votes  stirred  by  mixmasters,  manipu- 
lators, and  television — understandable  only  by  statisticians  and 
social  scientists. 

I  would  say  one  of  the  most  dismal  mistakes  I  have  known 
politicians  to  make  in  the  eye  of  history  is  to  confuse  their  audi- 
ence or  their  constituency,  the  loud  instant  applause  for  silent 
lasting  respect. 
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Anyone  who  votes  for  this  plebesite,  this  one-man-one-vote  pro- 
posal, will  be  applauded  from  coast  to  coast  by  the  very  best  people 
and  the  most  high-minded  citizens.  Anyone  who  votes  to  kill  the 
plebesite  and  settle  for  the  necessary  mechanical  housecleaning  of 
the  Constitution  will  win  neither  praise  nor  headlines.  But  his 
conscience  will  be  clear.  The  federal  system  of  the  United  States 
should  not  be  tampered  with  lightly.  I  close,  therefore,  by  quoting 
the  words  of  a  Senator  from  my  native  State  who  later  became 
President. 

He  was  determined,  and  as  eloquently  as  always,  to  oppose  a 
similar  deceptive  proposal  known  as  the  Lodge-Gossett  amendment. 
He  said,  of  the  then  proposal  to  abolish  the  electoral  unity  of 
individual  States,  "it  is  not  only  the  unit  vote  for  the  Presidency 
we  are  talking  about,  but  a  whole  solar  system  of  government 
power  *  *  *.  If  it  is  proposed  to  change  the  balance  of  power  of  one 
of  the  elements  of  the  solar  system,  it  is  necessary  to  consider  all 
the  others.'  That  young  Senator  was  John  F.  Kennedy. 

I  still  stand  with  him.  If  you  wish  to  change  the  political  system 
of  America  and  abolish  federalism,  let  us  call  a  Constitutional 
Convention  to  review  the  entire  system.  If  not,  let  us  content 
ourselves  with  the  inescapable  repair  and  maintenance  to  keep  the 
system  in  good  working  order,  a  system  which  has  served  us  well 
for  200  years. 

Senator  DeConcini.  Thank  you,  very  much,  Mr.  White. 

One  of  the  interesting  things  you  bring  out  is  the  proposition  of 
your  concern  I  think  of  fraud.  You  express  a  great  fear  of  voter 
fraud  increasing  under  direct  election;  is  that  correct? 

Mr.  White.  Oh,  my.  If  we  may  speak  the  language — 

Senator  DeConcini.  I  haven't  read  your  statement. 

Mr.  White.  You  interpret  me  correctly.  If  I  may  speak  the  lan- 
guage of  politics  rather  than  language  of  statesmanship,  if  you  put 
everything  into  a  direct  pool,  the  crooks  are  going  to  have  har- 
vest—I wouldn't  say  from  Maine  to  California,  but  certainly  from 
Wyoming  to  California. 

As  you  know,  it  all  gets  powered  into  that  giant  in  Washington 
because  the  votes  will  come  in  undisturbed  by  State,  without  color 
or  character  or  history,  by  the  time  we  get  to  11  o'clock  or  12 
o'clock  at  night,  and  I  have  sat  on  the  rim  at  a  big  television 
network,  quite  a  few  times,  you  can  see  the  boys  in  California 
saying,  look,  we  only  need  200,000  or  300,000  more  votes.  Can  you 
squeeze  200,000  or  300,000  more  votes  out  if  it? 

I  think  the  crooks  will  have  a  field  day  under  this  proposition.  As 
it  is  right  now,  again  I  am  speaking  to  you  gentlemen,  I  believe 
politics  is  the  most  noble  of  all  crafts,  that  is  why  I  report  it,  but  it 
does  contain  a  certain  number  of  scoundrels,  very  few,  but  there 
they  are.  As  it  is  right  now  in  a  State  like  Illinois,  you  have  the 
Republican  scoundrels  and  Democratic  soundrels  evenly  balanced 
off.  I  know  States  like  I  would  say  Wisconsin,  Minnesota,  other 
States  where  the  election  is  absolutely  honest.  Right  now  each 
band  of  scoundrels  is  self-contained  and  they  build  up  some  sort  of 
antibody  against  votes. 

If  you  are  going  to  be  able  to  steal  300,000  votes  from  California, 
and  wipe  out  the  votes  of  the  State  of  Indiana,  or  steal  a  bit  here  or 
there,  you  know  the  old  song  on  election  night,  when  somebody 


347 

says,  how  are  we  doing  up  there?  We  say  we  are  doing  fine,  how 
many  votes  do  you  need?  You  get  mountain  counties  in  Appalachia 
which  can  deliver  those  votes. 

Senator  DeConcini.  Do  you  think  there  is  going  to  be  more  fraud 
than  there  has  been  now?  If  we  look  back  through  history,  it 
appears  there  have  been  problems  with  voter  fraud  under  the 
electoral  college  system.  Certainly  the  Hayes-Tilden  election  would 
be  an  example;  there  were  charges  of  fraud  in  1888  in  Indiana  and 
New  York,  in  1960  in  Texas,  North  and  South  Carolina,  Michigan, 
New  Jersey  and,  of  course,  Illinois. 

Mr.  White.  Yes,  sir. 

Senator  DeConcini.  Could  we  infer  that  the  electoral  college  is 
less  immune  to  fraud  than  popular  election  would  be? 

Mr.  White.  I  think  it  is  far  less  immune  to  fraud  because  the 
crooks  have  sealed  each  in  their  own  container  which  is  a  rather 
harsh  way  of  saying  it.  Downstate  Illinois  votes  and  those  in  Cook 
County  are  sealed  in  their  own  container  and  they  pretty  well 
learn  to  balance  each  other  off. 

If  you  have  all  of  these  votes  poured  into  one  giant  pool  and 
coming  along  now  to  11  o'clock  at  night  east  coast  time,  when  it  is 
still  8  o'clock  in  California,  and  California  is  a  relatively  honest 
State  in  its  vote  counting,  I  can  see  the  finest  politicians,  men  who 
wouldn't  pocket  a  dollar  bill  they  found  in  the  street,  I  can  see  the 
pressures  on  the  politicians  in  California,  Oregon,  the  west  coast,  to 
steal  votes  to  balance  votes  already  cast  in  the  East  growing  to 
enormous  proportions. 

It  is  like  a  vessel.  We  have  a  vessel  now  with  50  separate  con- 
tainers. They  slosh  around  a  bit,  but  they  are  contained.  If  you 
have  this  whole  pool  of  75  million  votes  cascading  in  all  at  once, 
the  sloshing  and  the  temptation  to  steal  here  or  there  will,  I  think, 
be  enormous.  This  is  such  a  gamble.  Senator,  that  it  appalls  me  to 
think  of  it. 

Senator  DeConcini.  Mr.  White,  how  do  you  account  for  the  fact 
that  men  of  experience,  people  who  have  been  involved  in  cam- 
paigns, in  the  managing  area  of  it,  Mr.  Bailey,  Mr.  Rafshoon, 
campaign  managers  of  some  significance  support  the  direct  elec- 
tion? 

Mr.  White.  I  would  expect  that  they  would,  sir. 

Senator  DeConcini.  Why? 

Mr.  White.  Mr.  Rafshoon,  Mr.  Deardorff,  Mr.  Bailey's  firm,  a 
great  many  of  these  gentlemen  are  friends  of  mine.  I  deal  with 
them.  I  do  business  with  them.  But  that  is  their  business.  They  are 
media  manipulators.  That  is  what  they  should  be.  But  the  chances 
for  manipulation  in  this  thing  are  so  large.  There  will  be  a  transfer 
of  power  from  established  politicians  and  the  old  fashioned  bosses, 
as  they  were  called,  to  the  professional  campaign  managers  of  the 
kind  that  you  mentioned. 

It  is  to  their  interest  to  have  a  national  pool  of  votes.  In  effect, 
you  dissolve  the  50  States  of  the  Union  and  you  run  the  Union  now 
by  all  the  States  becoming  obsolete  except  for  administrative  pur- 
poses and  you  run  the  Union  by  the  media,  the  10,  12,  or  20  major 
media  managements  of  the  country.  It  is  to  their  professional  inter- 
est, I  believe. 
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Senator  DeConcini.  Mr.  Bailey,  the  campaign  manager  for  Ford 
and  Dole,  as  you  know,  testified  the  other  day  here  that  quite  on 
the  contrary  under  direct  election  campaigns  would  reallocate  re- 
sources away  from  media  with  more  going  to  organizational  efforts. 

Do  you  disagree  with  that? 

Mr.  White.  Yes,  sir.  I  disagree  entirely. 

Take  the  State  of  Indiana,  since  none  of  you  are  from  Indiana. 
You  can  practically  kiss  off  Gary,  you  can  kiss  off  Hammond,  you 
can  kiss  off  any  concentration  of  black  vote,  you  can  kiss  it  off 
immediately. 

Senator  DeConcini.  Excuse  me.  When  you  say  kissed  off,  what 
does  that  mean? 

Mr.  White.  Candidates  don't  bother  to  campaign,  don't  bother 
putting  money  in.  For  example,  they  will  draw  demographic  lines 
around  the  country.  You  will  go  for  the  white  middle  class  vote, 
probably  a  good  idea  for  some  politicians.  But  there  will  be  less 
money  poured  in  to  save  districts  than  ever  before,  less  money 
spent  to  balance  the  vote,  more  money  spent  to  maximize.  This 
thing  can  increase  prejudice. 

Instead  of  having  State  after  State  vote  as  a  State — and  we  do 
vote  as  advised  in  the  States,  we  are  not  depriving  his  individual  of 
the  right — we  will  vote  in  one  giant  sloshing  basin  in  which  the 
unit  of  election  becomes  the  administrator's  chart.  You  can  draw  a 
belt  around,  since  I  live  in  the  Northeast,  Philadelphia,  New  York, 
New  Haven,  and  a  conservative  candidate  will  kiss  that  off  imme- 
diately and  campaign  for  upstate  New  York,  for  rural  Pennsylva- 
nia, or  vice-versa,  if  you  wish. 

Senator  DeConcini.  Isn't  that  equated  to  the  same  problem  you 
have  in  many  States?  There  are  certain  areas  in  a  State  that 
certain  candidates  of  certain  philosophical  approach  "kiss  off  and 
don't  go  there  and  those  are  sloshed  around  within  a  geographic 
area,  smaller  than  the  whole  United  States  obviously,  but  what  is 
wrong  with  that?  That  seems  to  work.  Part  of  the  State  in  Arizona 
comes  in  very  rapidly,  the  biggest  part  of  the  State  of  Arizona 
where  Phoenix  is  located,  all  this  comes  in  last.  Generally,  a  very 
conservative  vote,  but  so  what?  Is  that  bad?  That  is  direct  election. 

Mr.  White.  It  is  because  we  are  used  to  doing  it  that  way.  Let's 
take  Illinois.  I  think  Illinois  and  Texas  probably  have  staged  some 
of  the  most  crooked  elections  in  American  history,  but  any  down- 
state  Illinois  crooks  and  Cook  County  crooks  have  sort  of  antibodies 
one  against  the  other.  Somehow,  Chicago  and  Springfield  are 
linked.  People  in  Texas  know  what  the  valley  vote  is  going  to  be, 
the  vote  in  Dallas  is  going  to  be — they  have  built  up  a  sort  of 
certain  self  protective  device. 

Now,  you  want  to  put  them  all  into  one  big  pool?  It  scares  me  as 
to  what  could  happen. 

Senator  DeConcini.  Let  me  ask  you  this:  Isn't  it  possible  that 
they  would  have  less  influence  in  one  big  pool  than  they  would  in  a 
small  pool  where  they  are  larger  and  know  the  whole  surroundings 
much  better? 

Mr.  White.  That  one  big  pool  requires  qualification  of  voters,  all 
by  one  Federal  standard.  So  now  we  must  have  a  Federal  standard 
for  voting.  It  will  require  that  one  big  pool  will  require  some 
Federal  surveillance  of  elections  across  the  United  States.  It  will 
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require  some  enormous  new  electoral  apparatus,  probably  two 
ballot  boxes  in  each  booth,  one  a  Federal  ballot  box  and  another  a 
local  ballot  box.  I  don't  see  it. 

Senator  DeConcini.  At  this  point,  I  would  like  to  submit  a  letter 
dated  April  2  from  Mr.  Bailey  to  Senator  Orrin  Hatch  and  have  it 
printed  in  the  record  after  Mr.  Bailey's  testimony;  it  answers  a 
number  of  questions. 

Senator  DeConcini.  I  have  no  further  questions. 

Senator  Thurmond? 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Mr.  White,  we  are  pleased  to  have  you  with  us  and  wish  to  thank 
you  for  appearing.  You  made  a  very  fine  statement. 

We  have  heard  during  these  hearings  testimony  from  Doug 
Bailey,  who  had  a  great  deal  to  do  in  President  Ford's  campaign  in 
1976.  The  direct  election  will  have  a  positive  effect  on  many  areas 
of  the  country,  because  they  will  receive  more  emphasis  and  atten- 
tion than  they  presently  do  under  the  electoral  college  system. 

What  is  your  reaction  to  that? 

Mr.  White.  My  reaction  to  that  is  that  it  is  his  personal  opinion 
and  mine  is  entirely  different.  I  think  when  a  man  from  Massachu- 
setts goes  to  the  polls,  he  thinks  of  himself  as  a  "bay  stater."  When 
he  watches  the  election  results  coming  in,  he  doesn't  want  to  be  a 
digit  in  the  pool.  He  wants  to  know  how  his  vote  counted  in  his 
State.  It  is  true  of  your  State,  it  is  true  of  each  one  of  your  States. 
It  deprives  men  of  identity,  this  faceless  digit  counting.  I  don't 
think  it  will  bring  out  more  votes.   It  is  my  guess  against  his. 

Senator  Thurmond.  Will  a  direct  election  system  increase  the 
importance  of  public  image  specialists  like  Mr.  Bailey? 

Mr.  White.  Yes.  I  think  so. 

Senator  Thurmond.  There  have  been  many  arguments  against 
the  direct  election  proposal.  In  your  opinion  as  one  who  has  studied 
the  Presidency  for  many  years,  what  are  the  basics?  In  other 
words,  what  are  the  main  points  which  in  and  of  themselves  should 
persuade  one  of  the  inadvisability  of  this  proposal?  If  you  want  to 
summarize? 

Mr.  White.  Let's  see  if  I  can  summarize  it.  The  word  is  plebes- 
cite.  Pouring  75  million  votes  into  one  giant  pool  and  choosing  a 
President  that  way  is  to  have  a  plebescite.  Plebescites  from  Louis 
Napoleon  down  to  Hitler  to  Stalin  have  poorly  served  people  of 
every  country  that  has  had  a  plebescite.  That  is  my  main  objection. 
I  think  people  should  vote  within  the  identity  of  their  States  as 
communities,  freely  voting,  and  sense  their  share  in  the  choice  of  a 
President  rather  than  just  be  sort  of  ground  out  of  a  computer  in 
Washington  which  will  tell  us  where  the  Nation  stands  but  not 
what  our  State  has  done. 

I  believe  in  this  sense  of  local  identity.  I  believe  our  system  of 
electing  Presidents  enhances  the  sense  of  the  importance  of  a 
Texan  or  South  Carolinian  or  New  Yorker.  That  I  believe  is  my 
answer  to  your  question,  sir. 

Senator  Thurmond.  Would  a  small  State  receive  much  attention 
from  Presidential  candidates  if  you  had  a  direct  election  of  the 
President? 

Mr.  White.  I  think  you  could  pretty  well  kiss  off  the  obligatory 
stop  in  Wyoming,  the  obligatory  stop  in  Vermont.  Alaska  might  get 
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a  couple  of  visits,  because  that  makes  a  wonderful  chunk  of  graph- 
ics on  the  television.  They  might  stop  at  the  platform  of  Wilming- 
ton, Del.  and  wave  on  their  way  down  from  Philadelphia  to  Wash- 
ington, but  I  think  it  will  drastically  reduce  the  sense  and  identity 
of  the  smaller  States  and  their  participation  in  the  national 
process. 

Senator  Thurmond.  The  statement  made  by  the  late  Martin 
Diamond  that  the  President  is  not  only  our  Chief  National  Officer, 
but  also  our  Chief  Federal  Officer  is  a  very  important  concept 
which  should  be  considered  in  regard  to  changing  the  method  of 
selecting  the  President. 

Do  you  agree  with  this,  Mr.  White,  and,  if  so,  how  will  the  direct 
election  proposal  affect  the  Federal  nature  of  the  Presidency? 

Mr.  White.  I  agree  with  that  statement.  How  will  the  direct 
election  affect  the  Federal  nature  of  the  Presidency?  Elections  are 
won  right  now  in  what  we  call  the  Northeast  quadrangle  and 
California.  That  is  where  the  big  massive  inflow  of  votes  come 
from,  the  Northeast  quadrangle  from  St.  Louis  up  to  Minnesota, 
across  to  Massachusetts,  and  down  along  the  Mason-Dixon  line  plus 
California. 

I  think  in  a  close  election,  and  we  have  had  several  close  elec- 
tions, the  candidates  are  forced  to  campaign  elsewhere.  They  are 
now  being  forced  to  campaign  in  Texas,  because  of  Texas'  enor- 
mous growth.  They  are  now  forced  to  make  a  few  obligatory  stops 
in  places  outside  the  East  quadrangle.  I  think  if  you  are  just 
looking  for  a  mass  pot  of  votes,  you  can  kiss  off  3  days  in  all  the 
Rocky  Mountain  States  or  2  days  in  the  Rocky  Mountain  States 
would  be  all  they  are  going  to  get  and  why  should  the  candidate 
spend  more  time  there?  A  couple  of  stops,  will  do  for  the  whole 
South.  Or  maybe  they  will  send  the  Vice  President  to  campaign  in 
the  30  lesser  States  of  the  Union. 

You  would  concentrate  your  efforts  in  the  10  biggest  States  and 
kiss  off  the  others  or  at  least  I  would  so  advise  a  candidate  who 
wanted  to  win  the  direct  popular  vote. 

More  than  that,  sir,  the  curving  line  of  demography,  I  think 
would  exacerbate  the  race  tensions  and  the  race  hates  in  our 
country.  I  really  do.  I  think  you  could  curve,  you  could  run — I 
know  this  may  not  appeal  to  some  of  you  gentlemen — you  could 
run  a  very  conservative  candidate  on  the  contour  of  a  conservative 
system  which  completely  ignored  State  lines,  or  vice  versa,  with  a 
radical  candidate. 

Senator  DeConcini.  Is  the  answer  to  that  question  indicating 
that  that  is  what  you  think  would  occur? 

Mr.  White.  Yes.  It  is  a  guess. 

Senator  DeConcini.  Doesn't  that  occur  now?  Isn't  that  really 
what  the  candidates  do  now;  don't  they  hone  in  on  the  big  States? 

Mr.  White.  Yes.  The  reality  of  those  big  States  draws  the  candi- 
dates there. 

Senator  DeConcini.  It  is  not  going  to  make  much  difference 
then. 

Mr.  White.  It  will  exaggerate  a  tendency  or  a  condition  which  I 
already  deplore. 

Senator  DeConcini.  Thank  you. 
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Senator  Thurmond.  We  have  had  some  minority  groups  testify 
here,  that  they  felt  that  their  influence  would  be  lessened  if  we  had 
a  direct  election  of  the  Presidency. 
How  do  you  feel  about  this?  t  u  i  • 

Mr.  White.  They  are  entirely  correct  in  their  analysis.  I  believe 
we  have  made  great  progress  in  race  relations  in  this  country  in 
the  past  30  years,  Senator  Thurmond,  as  you  would  be  the  first  to 

agree.  t^      . ,  •  n  i 

Candidates  now  seek  minority  votes.  Presidents  especially  seek 
minority  votes.  You  want  to  share  the  Mexican-American  vote,  you 
want  to  share  the  black  vote,  you  want  to  share  the  Catholic  vote. 

I  think  that  a  racist  candidate  or  moderately  racist  candidate 
under  this  plebiscitary  proposal  could  rub  raw,  reopen  the  wounds 
of  prejudice  in  our  society.  I  think  that  the  leverage— I  know  this 
may  not  appeal  to  some  people  in  various  parts  of  the  country— the 
leverage  that  the  minority  groups  have  in,  say.  New  York,  Illinois, 
California,  above  all,  is  what  gives  them  their  way  in  American 
politics.  If  you  cut  them  out,  if  you  excise  them,  as  if  they  are 
outcasts  which  you  could  do  under  this  proposal,  I  think  they 
would  be  embittered,  they  would  become  more  embittered,  they 
could  run  their  own  candidates  across  the  country. 

You  would  have  more  elections  going  to  the  Congress.  So  that  is 
what  I  think. 

Senator  Thurmond.  Go  ahead. 

Mr.  White.  I  was  trying  to  reply  to  the  main  question  that  you 

asked  there. 
Senator  Thurmond.  The  main  question  about  the  influence  of 

minorities  being  lessened? 
Mr.  White.  Yes. 

Senator  Thurmond.  Under  the  direct  election. 
Mr.  White.  I  said  they  would  be  drastically  lessened,  sharply 

lessened. 

Senator  Thurmond.  Mr.  White,  as  a  matter  of  fact,  wouldn't  the 
direct  election  of  the  President  lessen  the  influence,  the  voting 
power,  I  believe,  according  to  a  study  made  by  the  Congressional 
Library,  in  about  31  or  34  States  of  the  Nation? 

Mr.  White.  I  am  not  familiar  with  that  study.  The  present 
system  is  slightly  tilted  in  favor  of  the  smaller  States.  Indeed,  it  is 
by  the  two  Senators  each  of  them  have.  Therefore,  I  do  not  see  any 
reason  why  the  ethnic  minorities  who  cluster  in  the  large  States 
should  not  have  the  counterprotection  of  the  electoral  system. 

Senator  Thurmond.  As  long  as  we  have  soverign  States  and 
those  soverign  States  have  powers,  control  the  elections,  aren't  we 
much  better  off  than  if  we  have  just  one  electoral  system  for  the 
whole  Nation?  If  you  have  a  direct  election  of  the  President, 
doesn't  that  alter  the  entire  electoral  system  for  the  Nation? 

Mr.  White.  It  boggles  the  imagination.  Senator.  I  have  sat  on 
that  rim.  It  is  an  annual  4-year  occurrence.  I  have  sat  on  the  rim 
and  watched  those  votes  come  in,  and  the  costs,  when  I  was  a 
consultant  for  TV,  it  costs  a  fortune  to  gather  those  votes  State  by 
State  and,  yet,  it  gives  a  body  and  identity  to  the  people  of  the 
United  States  of  America  when  they  say  here  comes  Minnesota, 
watch  Illinois,  we  are  calling  Illinois  right  now,  the  people  in 
Illinois  just  quiver  up  to  their  set.  It  gives  them  a  feeling  of  being 
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in  a  community.  That  is  to  be  retained,  even  if  it  gives  minorities 
and  the  big  vote  States  more  influence  than  they  should  have  and 
it  gives  the  small  vote  States  more  votes  than  they  should  have. 

There  is  no  perfect  system  of  politics.  These  two  inequities,  I 
think,  balance  off  to  a  rough  system  of  justice  in  the  American 
theme. 

On  election  night,  not  to  know  how  South  Carolina  is  going  to 
come  in  until  a  day  hence?  Who  would  bother  counting  the  vote?  I 
suppose  the  South  Carolina  paper  would  count  the  gubernatorial 
vote,  but  this  lovely  sense  of  identity  which  holds  this  union  togeth- 
er can  be  erased  by  this  proposal.  I  like  this  sense  of  identity 
within  the  larger  nation.  I  am  sorry.  I  wasn't  testifying.  I  was 
making  a  vehement  plea. 

Senator  Thurmond.  Under  the  present  system  you  have  the 
concurrent  majority  or  at  least  a  majority  in  each  State,  whereas  if 
you  transferred  to  the  direct  election  of  the  President,  you  would 
just  have  a  numerical  majority  for  the  whole  Nation,  wouldn't  you? 

Mr.  White.  A  faceless,  digital,  numerical  majority.  You  are  right, 
sir. 

Senator  Thurmond.  You  might  have  because  of  the  large  popula- 
tions in  some  big  States,  with  large  numbers  of  voters,  you  might 
get  the  numerical  majority  that  represents  those  States  because 
they  have  bigger  populations,  whereas  under  the  present  system 
with  the  concurrent  majority  or  the  majority  of  each  State,  a 
candidate  has  to  take  into  consideration  the  feelings,  the  opinions, 
the  prejudices,  and  the  desires  of  the  people  in  every  section  of  the 
Nation. 

Mr.  White.  This  is  called  make  the  coalition 

Senator  Thurmond.  How  is  that? 

Mr.  White.  This  is  called  making  the  coalition  of  America  and  a 
nationhood.  This  system  has  misfired  only  once  in  200  years.  The 
system  suggested  to  you  gentlemen  would  have  misfired  twice  in 
the  past  20  years,  in  both  1960  and  1968. 

Senator  Thurmond.  Mr.  White,  I  want  to  thank  you  very  much 
again  for  your  appearance  here.  You  have  made  a  very  able  wit- 
ness and  I  think  your  testimony  has  been  most  enlightening. 

Thank  you. 

Mr.  White.  Thank  you,  sir. 

Senator  Simpson.  Mr.  White,  I  must  admit  that  I  have  always 
been  a  fan  of  yours.  I  certainly  like  your  spirit.  I  thought  the  words 
as  I  read  them  this  morning  conveyed  a  pretty  good  flavor  of  your 
personality,  but  you  certainly  did  a  remarkable  job  of  threshing 
them  out  in  your  oral   presentation.   I  enjoyed  that  very  much. 

Mr.  White.  Thank  you,  sir. 

Senator  Simpson.  It  is  particularly  meaningful  for  me  to  hear 
these  remarks  from  a  man  of  your  reputation  for  preciseness  and 
clarity.  I  was  very  impressed. 

I  could  not  help  but  reflect  upon  your  statement  about  the  peril 
of  politicians  who  confuse  their  audience  with  their  constituency— 
an  interesting  phrase— and  seek  instant  applause,  rather  than 
silent  lasting  respect.  I  think  we  all  including  myself,  are  prey  to 
that.  I  will  plead  guilty  to  that  one  charge. 
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I  would  just  ask  you  this:  Do  you  feel  that  the  proponents  of 
direct  election  have  met  the  serious  burden  of  proof  required  for 
overturning  a  system  which  has  worked  well  for  200  years? 

Mr.  White.  No,  sir.  I  have  heard  this  proposal  brought  up  over 
and  over  again  in  the  past  20  years.  There  has  never  been  a 
convincing  demonstration  that  this  new  proposed  system  will  be 
better  than  the  old  system. 

We  do  not  have  a  perfect  system.  The  Preamble  to  the  Constitu- 
tion says,  let  us  make  a  more  perfect  Union.  I  would  like  to  see  the 
two  stipulations,  the  two  housekeeping  stipulations  1  mentioned, 
changed,  but  the  proponents  of  direct  popular  voting,  the  propo- 
nents of  a  plebiscite  in  the  United  States  of  America  have  not 
made  any  case  at  all,  have  not  made  any  historical  case. 

They  have  made  a  virtuous  case,  and  the  prayer  lifted  to 
Heaven,  but  pragmatically,  it  would  be  a  disaster. 

Senator  Simpson.  It  is,  is  it  not,  a  serious  burden  of  proof  which 
proponents  of  direct  election  must  carry? 

Mr.  White.  I  would  think  it  is  up  to  them  to  explain  what  would 
have  happened  on  election  night  1960,  or  what  would  have  hap- 
pened on  election  night  1968.  There  is  no  way  of  getting  a  recount. 
I  know  Richard  Nixon  was  up  all  night  in  1960.  In  Missouri,  you 
couldn't  recount  the  votes  until  spring.  In  other  States,  there  was 
no  recount  mechanism  whatsoever.  In  1960,  we  would  have  gone 
without  a  President  until  May  under  the  present  proposal. 

In  1968,  why,  Nixon  came  through  with  seven-tenths  of  1  percent 
plurality.  There  would  have  been  another  recount.  There  is  no 
provision  in  their  proposal  whatsoever  for  recounts  and  I  don't 
want  a  national  recount  of  the  vote.  The  electoral  college  strains 
out  and  as  I  say,  it  has  misfired  only  once  in  200  years. 

Senator  DeConcini.  Would  the  Senator  yield  just  for  a  moment? 

I  would  like  to  point  out  Richard  Scammon  of  the  Election  Re- 
search Center  has  testified  that  any  recount  could  be  done  in  less 
than  2  weeks  as  it  is  in  other  countries  and  in  some  of  our  State 
primaries. 

Do  you  disagree  with  that? 

Mr.  White.  Yes,  I  do.  Under  the  present  laws  that  would  be 
impossible.  You  would  then  have  to  pass  a  Federal  law.  That  is 
what  I  mean.  You  would  then  have  to  have  Federal  ballots.  All  the 
ballots  now  are  mixed  together.  Under  the  present  electoral 
system,  weeks  and  sometimes  months  can  go  by  before  a  recount. 
You  will  have  to  pass  to  implement  this  amendment  a  code  of 
legislature.   The   very   counting  process   boggles   my   imagination. 

Senator  DeConcini.  Why  would  you  count  them  any  differently 
than  you  do  now? 

Mr.  White.  Because,  now,  if  a  vote  is  stolen  in  Cook  County,  111., 
it  doesn't  affect  my  vote  in  Bridgwater,  Conn.  That  is  a  thing  for 
the  people  of  Illinois  to  worry  about.  But  if  those  boys  there  in 
Cook  County  are  going  to  start  stealing  votes  on  me,  back  there  in 
Connecticut,  I  could  be  tempted  to  support  a  little  vote  stealing — 
what  we  do  is  seal  off.  You  will  have  to  have  Federal  counting  of 
the  election.  The  Federal  Government  will  have  to  be  responsible. 

Senator  DeConcini.  I  don't  quite  understand  why  you  would 
have  to  do  that  if  you  had  direct  popular  election.  Why  couldn't  it 
be  done  just  the  way  it  is  now  if  you  in  Connecticut  think  that 
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someone  is  stealing  a  vote  in  Cook  County?  You  think  that  now 
anyway.  So  what?  That  State  goes  the  way  you  Uke  it  or  you  don't 

hke  it? 

Mr.  White.  That  is  because,  under  the  present  system,  each 
State  counts  its  own  vote  and  then  casts  its  vote  as  a  unit.  I  don't 
know  what  Illinois  has  now  or  will  have  next  year.  Let's  say  it  has 
31,  32  electoral  votes.  The  Republicans  and  Democrats  have  to 
watch  each  other  for  vote  stealing.  It  is  not  a  Federal  responsibili- 
ty. The  Federal  Government  does  not  inspect  the  ballots.  Each 
State  reports  its  votes  to  the  college  of  electors. 

If  I  am  to  be  affected  by  vote  stealing  anywhere  in  the  Union,  I 
want  those  ballot  boxes  policed,  and  not  policed  by  Cook  County's 
functionaries.  I  want  those  ballots  policed  by  some  Federal  agency 
right  across  the  country. 

I  would  trust  the  vote  in  Wisconsin,  in  Minnesota,  in  Connecti- 
cut, I  would  trust  the  votes,  I  believe,  generally  in  California,  but 
you  must  admit,  sir,  that  there  are  certain  States  or  cities  or 
districts  of  the  Union 

Senator  DeConcini.  Wouldn't  direct  election  kind  of  force  the 
political  parties  to  scrutinize  even  more  carefully? 

Mr.  White.  No.  I  don't  think  so.  As  a  matter  of  fact,  I  think  the 
effect  on  the  political  parties  would  be  disastrous.  The  President  is 
then  elected  by  plebiscite.  He  is  then  elected  by  dough  and  media. 
He  doesn't  have  to  put  together  the  coalition  of  States  he  has  right 
now.  The  Federal  system  will  change.  The  political  parties  will 
change. 

Who  is  going  to  really  care  about  the  Democrats  in  Wyoming  or 
the  Republicans,  say,  in— give  me  a  State.  Mississippi  is  going 
Republican.  Republicans  are  all  over  the  lot  right  now.  But  they 
are  going  to  ignore  vast  areas,  vast  numbers  of  States  across  the 
Union. 

Senator  DeConcini.  Thank  you.  Thank  you.  Senator  Simpson. 

Senator  Simpson.  Thank  you  very  much,  Mr.  White. 

Mr.  White.  Thank  you. 

Senator  Thurmond.  Thank  you  again. 

Senator  DeConcini.  Do  you  have  any  further  questions? 

Thank  you,  very  much,  Mr.  White. 

This  will  conclude  the  hearings  on  S.J.  Res.  28.  I  am  advised  that 
this  is  the  47th  hearing  on  this  subject  matter  since  1966. 

Mr.  White.  Is  that  so? 

Senator  DeConcini.  And  four  in  this  session. 

We  thank  you  for  being  our  witness  today,  Mr.  White,  and  the 
record  will  remain  open  for  a  week  for  any  further  testimony.  The 
Chairman  suggests  he  may  have  some  questions  or  statements  that 
he  would  like  to  submit. 

responses  subsequently  submitted  by  senator  bayh 

Mr.  Bayh.  I  regret  that  I  was  not  able  to  once  again  discuss  this 
issue  with  Mr.  White. 

As  he  was  in  1970,  Mr.  White  seems  to  be  obsessed  with  the 
threat  of  fraud  under  direct  election.  Senator  DeConcini's  questions 
to  his  assertions  would  be  essentially  the  same  as  mine  would  have 
been.  In  brief,  I  believe  it  is  much  easier  to  steal  votes,  with 
greater  effect  on  the  outcome,  with  the  electoral  college  than  it 
would  be  with  direct  election. 
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His  views  on  the  supposedly  detrimental  effect  of  direct  election 
on  the  party  system  because  of  its  reliance  on  TV,  I  would  empha- 
size, are  in  direct  contrast  to  the  testimony  which  has  been  given 
to  this  subcommittee  by  former  candidates  and  their  managers.  I 
refer  him  to  this  quote  from  Doug  Bailey,  media  campaign  man- 
ager of  the  Ford-Dole  campaign  directly  to  this  point,  in  a  letter  to 
Senator  Hatch: 

Apparently  "serious  students  of  the  political  process"  *  *  *  and  competent  practi- 
tioners in  the  political  process  (among  whom  I  hope  I  am  numbered)  can  see  things 
dramatically  differently. 

Every  political  campaign  designed  to  win  has  essentially  two  goals:  First,  to 
convince  enough  qualified  voters  that  its  candidate  is  best;  second,  to  get  enough  of 
those  supporters  to  the  polls  to  win. 

Obviously,  the  advent  of  the  television  has  had  a  profound  impact  on  people 
participation  in  campaigns,  but  the  impact  and  capacity  of  television  politics  is 
almost  wholly  in  the  first  campaign  function  (communication  about  the  candidate) 
and  almost  nonexistent  in  the  second  (turnout). 

The  turnout  job  of  a  campaign  is  another  story.  Television  as  a  turnout  vehicle  is 
almost  completely  ineffective.  It  can,  of  course,  swell  some  interest  in  the  campaign 
and  it  can  persuade  potential  voters  of  the  merits  of  a  candidate.  But  it  cannot  drag 
voters  to  the  polls;  it  can't  canvass  to  identify  a  candidate's  voters;  it  can't  knock  on 
your  door  with  a  personal  neighborly  plea  to  vote  *   *   *. 

The  truth  is  that  the  Electoral  College  works  dramatically  against  people  organi- 
zation politics  and  Direct  Election  would  produce  a  dramatic  increase  in  people 
organization  politics  *  *  *. 

It  is  easy  to  nominate  television  as  the  bogeyman  of  all  our  political  ills.  And 
surely  television  politics  leaves  much  to  be  desired.  In  this  case,  however,  I  believe 
Mr.  Cans  has  allowed  those  ills  to  blind  him  to  common  sense.  No  reform  would 
better  answer  television's  weakening  of  participatory  democracy  than  a  shift  from 
the  Electoral  College  to  Direct  Election  in  which  turnout  is  important  everywhere. 

Finally,  I  would  respond  to  Mr.  White's  use  of  a  quote  from  John 
Kennedy,  a  quote  which  we  have  heard  several  times  in  these 
hearings,  with  a  quotation  from  the  testimony  of  Ted  Sorenson, 
when  he  appeared  before  this  subcommittee  in  support  of  a  direct 
election  amendment  in  1969.  I  believe  it  clears  up  a  great  deal 
about  then-Senator  Kennedy's  thinking  on  this  subject  in  the  con- 
text of  the  time. 

Opponents  of  the  direct  election  of  Presidents  often  cite  the  words  of  Senator 
John  F.  Kennedy  in  opposition  to  this  proposal  in  1956.  Inasmuch  as  I  had  some 
connection  with  those  statements,  I  should  point  out  that  Senator  Kennedy,  as  a 
Senator  from  a  populous  State,  was  defending  the  big-State  preference  inherent  in 
the  present  system;  that  he  felt  obligated  to  oppose  all  changes  in  order  to  maximize 
the  opposition  he  was  leading  to  the  proportional  and  district  division  schemes 
which  has  a  real  prospect  of  passage  that  year  whereas  direct  elections  had  none 
anyway;  that  he  spoke  of  maintaining  the  balance  of  an  entire  "solar  system"  of 
advantages  and  disadvantages  in  our  political  system,  in  which  the  urban  advantage 
in  the  electoral  college  was  needed  to  offset  the  rural  advantage  in  the  House  of 
Representatives,  the  latter  not  then  having  been  emasculated  by  the  Supreme 
Court's  one-man,  one-vote  decision;  and  finally,  that  he  spoke  before  the  1960  and 
1968  elections  provided  us  with  not  only  examples  of  faithless  and  unpledged  elec- 
tors but  electoral  vote  results  so  close  as  to  bring  us  to  the  brink  of  constitutional 
crisis. 

[The  prepared  statement  of  Theodore  White  follows:] 

Prepared  Statement  of  Theodore  H.  White 

It  is  with  a  sense  of  both   melancholy  and  concern   that  I  come  before  you. 

I  say  "melancholy"  because  it  is  now  nine  years  since  I  testified  before  this 
committee  on  a  very  similar  proposal  to  elect  the  President  of  the  United  States  by 
direct  popular  vote — and  then,  nothing  happened.  I  say  concern  because  some 
change,  some  defusing  of  the  timebomb  that  ticks  away  in  our  constitution  is  so  long 
overdue. 
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I  remember  having  done  much  research  before  my  testimony  in  1970.  I  remember 
that  there  had  already  been  proposed  to  Congress  over  500  amendments  to  the 
Constitutional  electoral  process  between  Senator  Benton's  first  proposal  in  1824  and 
our  hearing  in  1970.  Scholars  and  Senators  had  prepared  countless  monographs, 
delivered  endless  speeches,  compiled  numberless  books  proving  any  conceivable 
proposition,  going  back  as  far  as  the  race  of  Thomas  Jefferson  and  Aaron  Burr,  the 
deadlock  of  1824,  the  Hayes-Tilden  face-off  of  1876,  the  hair-breadth  finishes  of  1888, 
1960  and  1968.  But  as  I  reviewed  my  files  and  archives  last  week,  I  found  that  the 
data  and  scholarship  brought  to  bear  on  the  same  old  question  had  multiplied  since 
1970  to  absolutely  unreadable  proportions. 

I  shall  dispense,  therefore,  with  all  figures  and  data  and,  with  your  permission, 
speak  to  you  as  men  devoted  to  making  the  American  political  system  work — which 
requires  some  goodwill,  some  commonsense,  and  above  all  the  ability  to  discern  how 
noble  theories  will  apply  to  the  hard  realities  of  American  politics. 

I  shall  therefore  talk  to  you  of  the  thrust  of  these  realities,  knowing  that  your 
staffs  can  supply  you  with  figures,  ad  nauseam.  I  am  appealing  not  so  much  to  your 
conscience  as  your  good  sense. 

Let  me  say  at  once  that  I  think  any  man  who  has  participated  in  a  close 
Presidential  race  knows  that  the  Twelfth  Amendment  as  well  as  the  Executive 
election  provisions  of  the  original  Constitution  are,  together,  an  abscess  in  American 
politics.  They  may  burst  and  poison  our  system  at  any  time.  I  agree  with  those  who 
believe  that  the  absurdities  in  the  so-called  "Electoral  College",  buried  and  latent  in 
the  present  Constitution,  must  be  eliminated  as  soon  as  possible — as  they  should 
have  been  twenty  years  ago. 

But  I  think  that  the  amendment  proposed  to  this  committee  is  just  as  absurd  and 
even  more  dangerous  than  the  present  stipulations  of  the  Constitution.  Direct 
popular  voting  for  the  Presidency  has  the  appeal  of  "Virtue" — it  proclaims  "One 
Man,  One  Vote."  In  our  system  of  politics  anything  that  can  be  described  as 
Virtuous  automatically  enlists  the  support  of  all  high-minded  people,  most  of  the 
media,  and  all  those  pressure  groups  that  respond  to  the  call  of  Virtue  as  Pavlov's 
dog  to  his  bell.  To  stand  against  the  near-unanimous  chorus  of  the  good-willed,  to 
oppose  so  ringing  an  invocation  of  the  equality  of  all  our  peoples  is  a  rash  and 
temerarious  act. 

But  you  are  not  only  men  of  goodwill — you  are  men  of  experience  and  politics. 
And  what  is  happening  in  this  chamber  is  not  an  uncommon  phenomenon.  A  known 
and  malignant  fault  in  our  system  has  been  identified,  a  simple  cure  has  been 
advanced.  But  the  simple  cure  has  been  so  overloaded  and  freighted  down  with 
fancies  and  implications  that  it  is  almost  sure  to  be  iatrogenic,  a  remedy  aggravat- 
ing the  ailment  it  is  designed  to  cure. 

Let  me  be  brief  about  the  present  faults  in  our  electoral  system — brief,  because 
we  all  agree.  There  is  to  begin  with  no  such  thing  as  an  "Electoral  College",  a  body 
of  wise  men  meeting  and  debating  among  themselves  on  the  best  choice  for  the 
Presidency.  Instead  a  list  of  meaningless  names,  some  distinguished,  some  low-grade 
hacks,  gather  on  a  fixed  date  in  the  state  capitols  to  cast  their  "electoral"  votes  as, 
presumably,  they  have  been  instructed.  Ever-present  is  the  risk  of  the  "faithless 
elector",  the  nonentity  who  can  be  lured,  pressured,  seduced  to  vote  his  personal 
will,  not  the  will  of  the  ballotteers.  A  handful  of  such  men  can  create  a  constitution- 
al deadlock. 

Even  more  grotesque  is  the  Constitutional  provision  that  permits  the  House,  in 
such  a  breakdown,  to  name  a  President  by  a  rule  which  proclaims  "one  State,  one 
vote"— reducing  New  York  or  California  to  the  electoral  weight  of  Wyoming  or 
Vermont.  To  continue  with  this  system  is  to  play  an  electoral  game  of  Russian 
roulette.  Some  day  the  rusty  bolt  on  this  antique  mechanism  may  trip  fire;  a 
handful  of  electors  swayed  by  pressure  or  passion,  will  vote  into  power  a  President 
who  suits  their  whimsy,  who  has  won  no  mandate  from  the  people.  And  then  we 
will  be  in  trouble. 

At  all  times  in  the  20  years  that  I  have  been  reporting  politics  a  preponderant 
majority  of  both  the  House  and  the  Senate  has  been  willing  to  admit  that  this 
system  is  crazy.  All  Congressman  and,  I  believe,  all  voters  would  agree  to  the 
glaring,  necessary,  mechanical  steps  to  reduce  the  possibility  of  election  accident. 
The  first  step  would  be  to  eliminate  the  electors  as  personalities— but  to  retain  each 
State  as  an  electoral  unit  in  a  federal  system  with  the  same  number  of  electoral 
votes  allotted  as  at  present.  The  second  step  would  be  to  eliminate  the  present 
Constitutional  procedure  for  the  resolution  of  deadlock,  the  one-State,  one-vote 
procedure  in  the  House.  The  most  reasonable  simple  proposal  advanced  in  this 
decade  has  been  the  Ervin-Katzenbach  proposal  to  let  the  House  and  Senate  sit 
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jointly,  each  man  in  that  Congress  casting  one  vote  as  best  serves  his  constituents, 
and,  among  them,  choose  a  President. 

On  these  simple  remedies  I  believe  there  is  among  you,  on  the  Hill,  as  well  as  m 
the  Nation,  an  instant  majority.  But  instead  you  have  before  you  a  proposal  that 
may  go  further  to  undermine  the  Federal  system  of  American  Government  than 
any  other  advanced  in  this  generation. 

Without  mincing  words:  This  proposal  amendment  transforms  the  American 
system  of  electing  Presidents  into  a  Plebiscite.  And  plebiscites,  gentlemen,  lead  to 
disaster.  Since  the  time  Louis  Napoleon  invented  the  device,  down  to  Hindenburg 
and  Hitler  in  Germany  to  Idi  Amin  in  Uganda,  plebiscites  have  served  disastrously 
the  people  who  chose  that  way  to  leadership. 

I  think  any  reasonable  person  would  agree  that  despite  its  hazards,  the  present 
system  has  given  us  a  rather  effective  series  of  national  leaders  over  its  stretch  of 
two  centuries. 

But  let  us  project  the  proposed  new  amendment  against  the  realities  we  all 
recognize  in  today's  America. 

Let  us  take  the  year  1960,  or  the  year  1980,  when  the  victors  won,  respectively,  by 
one  tenth  of  one  percent  of  the  vote  and  seven-tenths  of  one  percent  of  the  vote.  Let 
us  acknowledge  as  men  of  politics  that  when  one  tenth  of  one  percent  of  68,000,000 
votes  separates  victor  from  vanquished,  a  recount  is  immediately  called  for. 
Common  sense  requires  it  when  a  pool  of  votes  reaches  into  the  multi-millions.  But 
how  will  you  conduct  such  a  recount?  Fifty  different  State  laws  govern  recounts. 
Ballots  are  sometimes  destroyed.  Precinct  boxes  get  lost— or  sometimes,  suddenly 
get  found!  Twice  in  the  past  twenty  years  the  proposal  before  you— a  national 
pooling  of  all  votes— would  have  denied  the  country  a  President  for  month  after 
critical  month. 

Or  take  another  reality:  fraud.  When  I  was  last  here  nine  years  ago,  I  made  much 
of  the  possibility  of  fraud  on  a  late  election  night.  It  has  diminished  since,  largely 
due  to  the  surveillance  of  the  Network  Election  Service.  But  fraud  still  exists.  And 
one  of  the  strengths  of  the  present  system  is  that  it  seals  the  fraudulent,  both 
Democrats  and  Republicans,  into  state-by-state  containers  where  the  old  local  adver- 
saries have  learned  to  deal  with  each  other  and  balance  each  other  out.  Fraudulent 
vote-counting  in  an  individual  Texas  or  Illinois  county  cannot  now  affect  the  nation- 
al outcome  of  a  presidential  race,  because  each  state  votes  as  a  unit.  Given  one 
giant  pool  of  votes  cascading  into  the  network  counters  over  an  8  hour  period;  given 
a  tightening  race  as  happened  in  1960  and  1968— and  I  am  sure  even  the  most 
decent  politicians  will  be  tempted  to  conjure  up  votes  in  the  late  closing  states  to 
balance  margins  in  the  early  closing  states. 

There  are  other  realities  I  could  underline  for  you.  For  example,  the  growing 
importance  of  the  teenage  vote,  admitted  to  the  ballot  by  the  26th  Amendment— so 
easily  swept  by  the  pop  heroes  and  figures  of  disc  and  tube.  Or,  for  example,  the 
wiping  out  of  the  delicate  strands  of  influence  and  attention  our  minority  groups 
exercise  by  their  concentration  in  those  large  states  which  sway  elections  by  their 
weight  and  unit  size.  I  would  call  your  attention  also  to  what  this  proposal  of  a 
national  pool  would  do  to  tempt  single-issue  candidates  now  deprived  of  any  hope  of 
national  attention  by  the  electoral  system  of  states.  The  single-issue  candidate— 
whether  the  Ban-the-Atom  champion,  the  Right-to-Life  advocate,  the  Balance-the 
Budget  fanatic— will  be  able  to  campaign  nationwide,  get  his  or  her  share  of  camera 
attention,  and  thoroughly  undermine  the  present  system  which  so  effectively  forces 
the  voter  to  choose  between  two  men,  one  or  the  other,  to  be  the  leader. 

I  could  go  on  with  all  the  other  realities  that  mock  the  high  purpose  of  this  One- 
Man,  One-Vote  proposal  for  a  national  plebiscite.  But  let  me  finish  with  the  two 
arguments  against  the  plebiscite  proposal  that  I  find  most  convincing — the  first  of 
which  will  seem  to  you  naive,  the  secound  of  which  will  seem  to  you  sordid. 

The  first  major  argument  against  the  plebiscite  proposal  is  educational.  It  is 
important  for  everyone,  old  or  young,  to  feel  themselves  part  of  America.  But 
Americans  should  have  a  community  identity  in  this  great  nation  somewhat  more 
compelling  than  the  Social  Security  number  of  the  draft  card.  I  think  it  is  good 
when  a  voter  in  Indiana  goes  to  the  polls  that  he  thinks  of  himself  as  a  Hoosier, 
moving  his  state;  that  a  proud  Texan  thinks  of  himself  as  a  shaker  in  the  Lone  Star 
state;  that  a  man  from  Boston  think  of  himself  as  a  Bay  Stater,  the  state  of 
mavericks.  We  are  a  nation  of  communities — ethnic  communities,  religious  commu- 
nities, rural  communities,  urban  communities,  and,  yes,  above  all,  historic  communi- 
ties. Americans  do  not  want  to  be  homogenized.  Each  election  night,  every  four 
years,  we  fit  the  jigsaw  of  America  together  all  over  again.  It  is  good.  It  is  healthy. 
It  is  not  only  fine  drama,  but  serious  education  that  the  Americans  re-learn  once 
every  four  years  why  this  nation  calls  itself  "The  United  States".  We  were  founded. 
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I  think  we  intend  to  remain,  a  nation  of  States.  I  would  hate  to  see  the  identities  of 
Iowa  and  West  Virjrinia.  of  Maryland  and  Ohio  wiped  out  as  the  television  commen- 
tators stir  them  around   in   the  pool  of  direct   national  voting  on  election   night. 

Which  leads  me  to  the  last  point,  a  sordid  one,  but  just  as  real.  This  new  proposal 
wipes  out  the  function  of  the  old  American  politician— and  turns  that  function  over 
to  people  less  worthy.  I  happen  to  like  American  politicians  because  I  like  the  way 
they  try  to  operate  this  country.  It  is  done,  as  all  of  you  know,  by  making  deals. 
Labor  wants  a  share  of  decision,  and  business  wants  its  share  too.  The  Hispanics 
now  want  a  piece  of  the  action;  so  do  the  Blacks;  so  do  the  Jews;  so  do  the  Catholics; 
so  do  every  one  of  our  heritage  groups.  The  old  people  want  to  be  heard,  so  do 
students  and  youth.  I  have  never  found  myself  upset  reporting  the  honest  deals  that 
go  on  in  presidential  politics.  Every  four  years,  as  earnest  men  in  both  parties,  try 
to  put  together  a  winning  candidacy,  they  seek  to  put  together  a  coalition  of  diverse 
Americans,  a  coalition  to  which  they  can  give  a  common  and  binding  political  goal. 

These  coalitions  used  to  be  put  together  by  bosses.  Bosses  gave  us  Abraham 
Lincoln  as  well  as  Warren  Harding.  They  gave  us  Franklin  Roosevelt  and  Adlai 
Stevenson,  John  F.  Kennedy  and  Dwight  D.  Eisenhower  conscripted  or  recruited 
bosses.  But  the  power  of  the  bosses  rested  on  their  power  to  deliver  their  states, 
their  communities.  State.  Communities,  Identifiable  Groups,  Groups  and  communi- 
ties used  to  be  as  important  as  issues  in  defining  the  outcome  of  an  American 
Presidential  Campaign. 

What  this  new  Plebiscite  proposal  implies  appalls  me.  In  the  nine  years  since  I 
last  testified  here,  the  power  of  television,  its  grip  on  politics  and  the  imagination 
has  multiplied  frighteningly.  A  minute  of  prime  time  that  use  to  cost  50,000  dollars 
nationwide  will,  this  coming  fall,  in  the  Presidential  campaign  probably  run  to 
200,000  dollars.  Such  enormous  sums  of  money  as  are  required  must  be  managed  by 
professionals,  managers  expert  in  the  reach,  the  impact,  the  audience  of  every  kind 
of  media  exposure.  EX'ery  headquarters  in  a  presidential  campaign  has  its  maps  of 
the  fifty  states,  and  their  electoral  votes.  But  in  the  back  offices  of  the  media 
manipulators  are  those  maps  which  show  what  they  call  "The  Major  Media  Mar- 
kets". 

Once  you  erase  the  state  lines  in  a  presidential  election  as  this  proposal  suggests, 
you  erase  the  traditional  communities  of  America.  The  rules  of  the  game  change. 
The  new  bosses  will  be  the  media  professionals,  or  the  men  who  pay  the  media 
professionals.  They  will  draw  sinuous  winding  curves  showing  the  demography  of 
the  United  States  as  a  geological  map  shows  the  contours  of  its  height,  depth,  and 
terrain.  They  will  be  able  to  ignore  the  states  of  the  union  as  election  constituents. 
What  candidate,  whose  experts  draw  a  demographic  map  of  the  USA,  will  pay 
attention  to  the  vote  in  Gary  or  Hammond,  Indiana.  Senator  Bayh?  What  candidate 
will  any  longer  consider  Roxbury,  North  Dorchester,  or  Cambridge-Somerville  as  a 
seriously  important  factor  in  his  campaign.  Senator  Kennedy?  Massachusetts 
will  no  longer  exist  except  as  an  administrative  unit. 

This  plebiscite  proposal  will  withdraw  from  us  a  large  and  throbbing  memory  of 
our  history — all  those  lovely  maps  of  election  which  tell  school  children  as  well  as 
grown  ups  how  the  country  has  swung,  section  by  section,  from  mood  to  mood. 
Instead  we  will  have  this  boiling  pot  of  70,000,000"  or  75,000,000  votes,  stirred  by 
mix-masters,  manipulators  and  television,  understandable  only  by  statisticians  and 
social  scientists. 

Perhaps  I  have  spoken  to  you  with  too  much  boldness.  But  I  have  known  several 
of  you  for  some  years,  and  this  leads  me  to  speak  publicly  as  I  would  in  private. 

I  would  say:  One  of  the  most  dismal  mistakes  I  have  known  politicians  to  make  in 
the  eye  of  history  is  to  confuse  their  audience  with  their  constituency,  the  loud 
instant  applause  for  silent  lasting  respect.  Anyone  who  votes  for  this  Plebiscite,  this 
One-Man-One-Vote  proposal  will  be  applauded  from  coast  to  coast  by  the  best 
people.  Anyone  who  votes  to  kill  the  Plebiscite  and  settle  for  the  necessary  mechani- 
cal housecleaning  of  the  Constitution  will  win  neither  praise  nor  headlines.  But  his 
conscience  will  be  clear. 

This  is.  after  all.  a  matter  of  American  history  you  are  debating.  Nothing  any  of 
you  can  ever  do  could  be  more  disastrous  than  undermining  the  Federal  System  of 
the  United  States,  the  association  of  proud  communities  and  states  who  make  ours 
the  wonderful,  difficult,  and  mysterious  country  it  is. 

This  Federal  System  should  not  be  tampered  with  lightly. 

I  close,  therefore,  by  quoting  the  words  of  a  Senator  from  my  native  state  who 
later  became  President.  He  was  determined,  and  as  eloquently  as  alwavs.  to  oppose  a 
similar  deceptive  proposal  known  as  the  Lodge-Gossett  amendement.  He  said,  of  the 
then  proposal  to  abolish  the  electoral  unity  of  individual  states.  "...  it  is  not  only 
the  unit  vote  for  the  Presidency  we  are  talking  about,  but  a  whole  solar  system  of 
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government  power.  ...  If  it  is  proposed  to  change  the  balance  of  power  of  one  of 
the  elements  of  the  solar  system,  it  is  necessary  to  consider  all  the  others  .  .  .  ". 
That  young  Senator  was  John  F.  Kennedy. 

I  still  stand  with  him.  If  you  wish  to  change  the  political  system  of  America  and 
abolish  Federalism,  let  us  call  a  Constitutional  Convention  to  review  the  entire 
system.  If  not,  let  us  content  ourselves  with  the  inescapable  repair-and-maintenance 
to  keep  the  system  in  good  working  order. 

I  understand  the  emotional  appeal  of  One  man.  One  vote.  It  makes  the  potato- 
grower  in  Maine,  and  the  Lettuce-grower  in  California  feel  that  they  are  fully  equal. 
But  we  will  serve  them  both  better  if  we  let  them  choose  their  President  clustered 
in  their  own  communities— rather  than  by  tossing  them  into  a  giant  pool  as  digital 
blips  on  the  network  computers. 

Senator  DeConcini.  Yes? 

Senator  Simpson.  Mr.  Chairman,  I  won't  transgress  on  the  com- 
mittee's time,  but  I  would  say  I  have  now  observed  and  listened  to 
four  hearings  on  the  direct  election  amendment  as  a  freshman 
Senator.  I  would  like  at  this  point  to  state  for  the  record  my 
current  thinking  in  this  matter  since  I  expressed  some  thoughts  on 
the  floor  of  the  Senate  at  the  time  this  reassignment  was  made.  I 
think  that  I  will  simply  submit  my  statement  for  the  record.  I,  too, 
have  a  committee  meeting  to  make  at  11:30. 

Thank  you,  very  much. 

Senator  DeConcini.  The  record  will  have  Senator  Simpson's 
statement  in  full. 

[The  statement  referred  to  follows:] 

Prepared  Statement  of  Senator  Alan  K.  Simpson   (With  an  Attachment) 

Mr.  Chairman,  I  have  now  observed  and  listened  to  four  hearings  on  the  amend- 
ment which  would  institute  a  system  of  direct  election  of  the  President.  I  would  like 
at  this  point  to  state  for  the  record  my  current  thinking  on  this  matter. 

First,  I  want  to  say  that  it  is  clear  to  me  that  many  of  the  results  of  a  change  to  a 
system  of  direct  election  of  the  President  cannot  be  stated  with  any  real  certainty. 
The  hearing  record  is  replete  with  claims  concerning  possible,  very  adverse  results. 
I  refer  my  colleagues  to  the  testimony  given  this  year  as  well  as  in  1977,  both  of 
which  are  readily  available.  In  addition,  I  highly  recommend  certain  excellent 
testimony  and  related  materials  from  the  1970  hearings  specifically  that  presented 
by  Charles  Black,  Professor,  Yale  Law  School,  Ernest  J.  Brown,  Professor  Emeritus, 
Harvard  Law  School,  and  Richard  N.  Goodwin,  former  advisor  to  Presidents  Kenne- 
dy and  Johnson.  Proponents  of  direct  election  dispute  these  claims.  As  far  as  I  can 
ascertain,  academic  experts  in  the  fields  of  government  and  political  science  are 
opposed  to  the  change  at  least  as  often  as  they  are  for  it.  I  hope  to  supply  for  the 
record  some  evidence  of  this. 

My  basic  bias  against  this  idea  arises  from  the  fact  that  the  electoral  system  has 
for  200  years  operated  to  select  a  President  in  a  single  election  and  then  smoothly 
transfer  executive  power.  There  has  not  been  any  major  crisis,  not  even  when 
Benjamin  Harrison  was  elected  in  1888,  with  a  smaller  share  of  the  popular  vote 
than  Grover  Cleveland.  Therefore,  why  the  clamor  for  change? 

It  seems  to  me  that  proponents  have  a  very  heavy  burden  of  proof  to  carry  with 
respect  to  this  constitutional  amendment,  which  Professor  Charles  Black  of  Yale 
Law  School  has  said  "will  be  the  most  deeply  radical  amendment  which  has  ever 
entered  the  Constitution  of  the  United  States."  Proponents  must  show  a  change  is 
needed  and  that  the  change  which  they  propose  would  not  create  more  problems 
than  it  would  solve. 

My  distinguished  colleague.  Senator  Bayh,  speaks  of  the  need  for  "insurance."  He 
says  we  should  not  wait  for  a  crisis  before  changing  a  very  risky  system.  My 
reaction  to  such  talk  is  to  ask,  what  kind  of  a  crisis  is  feared?  I  have  asked  several 
witnesses  about  this  and  I  do  not  get  the  impression  that  the  risk  is  very  great. 
Most  people  seem  to  believe  that  given  today's  two-party  system,  election  of  a 
runnerup  President  is  very  unlikely  and  that  even  if  it  did  occur,  no  great  harm 
would  result.  In  fact,  I  have  the  impression  that  a  good  deal  of  what  would  happen 
is  in  under  our  direct  control  as  national  leaders.  If  we  constantly  tell  everyone  that 
a  runnerup  President  would  lack  legitimacy,  even  though  he  had  necessarily  re- 
ceived broad  enough  support  to  win  a  majority  of  the  electoral  votes,  then  what 
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should  we  expect  the  people  to  feel?  Most  people  do  not  have  the  opportunity  to 
read  these  hearings  or  research  the  issue  with  the  depth  it  surely  deserves.  They 
rely  on  others  to  help  them  consider  such  questions.  In  other  words,  in  a  sense,  the 
claim  of  proponents  of  direct  election— that  a  crisis  would  occur  if  a  runnerup 
President  were  elected— has  the  quality  of  a  self-fulfilling  prophecy. 

In  any  case  proponents  have  not  offered  an  adequate  analysis  comparing  the 
probability  of  a  runnerup  President— and  the  crisis  which  this  would  entail,  if  any— 
with  the  probability  of  a  sectionalist  President  and  the  crisis  which  this  would 
entail.  A  direct  election  system  would  permit  the  election  of  a  candidate  who  won 
big  in  one  section  or  even  one  state  of  the  country,  but  lost  by  small  margins 
everywhere  else.  Indeed,  this  particular  proposal,  S.J.  Res.  28,  would  permit  election 
of  a  candidate  who  won  nowhere,  but  received  a  40  percent  plurality  overall, 
opposed  by  60  percent  of  the  voters.  Surely  these  results  would  also  present  the 
"risk  of  crisis"  and  would  adversely  affect  the  ability  of  such  a  winner  to  govern.  I 
refer  my  colleagues  to  the  record  of  the  April  3  hearing,  specifically  to  the  colloquy 
between  myself  and  Professor  Judith  Best  of  the  State  University  of  New  York, 
author  of  the  excellent  book  "The  Case  Against  Direct  Election  of  the  President" 
(Cornell  University  Press,  1975). 

The  electoral  system  appears  to  minimize  these  latter  risks.  Although  this  may 
not  have  been  consiously  intended  by  the  Framers,  the  compromises  that  were  made 
at  the  time  between  large  and  small  states  produced  a  system  which  has  had  that 
effect. 

This  brings  to  mind  another  of  the  issues  of  concern  to  me.  That  is  the  issue  of 
large  versus  small  state  advantage.  Let  me  quote  from  my  floor  statement  of  March 
15:  "I  am  not  stating  that  my  decision  about  this  amendment  will  be  determined 
solely  by  the  issue  of  whether  it  would  increase  or  decrease  the  influence  of  small 
states,  although  I  do  represent  a  small  state  and  my  people  elected  me  to  represent 
their  interest.  If  I  am  to  vote  to  decrease  the  influence  of  my  State — and  I  am  told 
that  this  would  happen  in  31  of  our  states — I  would  have  to  be  presented  with  a 
very  persuasive  argument  that  the  national  interest  requires  an  even  greater  invest- 
ment of  power  in  large  states." 

As  I  have  indicated,  my  feeling  at  this  point  is  that  the  amendment  may  be 
adverse  to  the  national  interest — and  therefore  to  large  and  small  states  alike. 

With  respect  to  the  issue  of  large  versus  small  state  advantage,  I  am  aware  of  two 
Congressional  Research  Service  studies  that  have  been  commonly  discussed  in  this 
Congress.  The  first  appears  to  show  a  small  state  advantage  under  the  electoral 
system.  The  second  appears  to  state  that  most  experts  consider  that  large  states  are 
advantaged  under  the  electoral  system.  The  second  report  seems  largely  to  rely  on 
certain  game  theory  based  computer  studies,  including  the  work  of  John  F.  Banzhaf, 
III,  William  H.  Riker,  Irwin  Mann  and  L.  S.  Shapley.  I  believe  the  Subcommittee 
has  received  a  communication  for  the  record  from  Professor  Banzhaf  criticizing  both 
CRS  reports. 

I  believe  Professor  Banzhafs  criticism  of  the  first  CRS  report  could  be  character- 
ized simply  by  the  statement  that  the  report  did  not  take  into  account  certain 
studies  which  indicate  that  large  states  have  more  power  to  influence  an  election 
than  their  share  of  the  electoral  votes  would  indicate. 

According  to  Riker  and  Shapley:  "The  most  heavily  weighted  states  have  a  power 
ration  of  about  1.05,  which  means  that  they  have  about  five  percent  more  chance  to 
pivot  than  their  weight  would  indicate,  while  the  least  weighted  states  have  a  power 
ratio  of  about  0.97  or  about  three  percent  less  power  than  relative  weight."  William 
H.  Riker  and  Lloyd  S.  Shapley,  Weighted  Voting:  a  Mathematical  Analysis  for 
Instrumental  Judgements,  Memorandum  P-3318  (RAND  Corporation,  1966)  at  page 
16,  citing  Irwin  Mann  and  L.  S.  Shapley,  "The  a  priori  Voting  Strength  of  the 
Electoral  College"  in  Martin  Shubik  (ed.),  Game  Theory  and  Related  Approaches  to 
Social  Behavior  (Wiley,  1964). 

In  the  same  publication  at  page  20,  Riker  and  Shapley  state  that  "This  proves  to 
be  a  rather  small  bias  when  compared  with  the  intentional  advantage  given  to 
smaller  states  by  the  Framers  in  the  form  of  two  extra  votes  to  each  state  regard- 
less of  population." 

Therefore,  if  these  theories  are  correct,  the  first  CRS  report  is  accurate  in  its 
general  thrust,  even  if  it  somewhat  exaggerates  the  small  state  benefit. 

The  second  CRS  report  claims  that  the  preponderance  of  expert  opinion  is  that 
there  is  an  advantage  for  large  states  due  to  the  winner-take-all  rule.  The  support 
presented  for  this  assertion  consists  in  major  part  of  references  to  Banzhaf  and  to 
others  who  in  turn  cite  Banzhaf  My  information  is  that  Banzhafs  work  deals  with 
the  voting  power  of  individuals,  not  states.  In  fact,  Banzhaf  used  the  Mann  and 
Shapley  power  ratios  in  his  computations.   I  refer  my  colleagues  to  the  hearing 
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record  which  will  contain  Professor  Banzhafs  article  "Reflections  on  the  Electoral 
College  One  Man,  3.312  votes:  A  Mathematical  Analysis  of  the  Electoral  College," 
Villanova  Law  Review,  Vol.  13,  No.  2  (Winter  1968),  pp.  304-332.  Professor  Banzhaf 
has  confirmed  in  a  telephone  conversation  that  his  research  should  not  have  been 
cited  by  CRS  as  supporting  the  proposition  that  the  electoral  system  contains  a  bias 
in  favor  of  large  states.  I  have  asked  him  to  send  me  a  letter  to  that  effect,  which  I 
will  place  in  the  Congressional  Record  when  it  is  received. 

My  conclusion  from  all  of  this  is  that  while  there  may  be  evidence  to  the  effect 
that  each  individual  voter  in  Wyoming  may  have  less  voting  power,  according  to 
certain  criteria,  than  voters  in  a  large  state,  Wyoming  voters  as  a  group  have  a 
larger  share  of  electoral  votes  than  their  share  of  popular  votes  cast.  Thus,  although 
Wyoming  voters  cast  only  0.19  of  one  percent  of  the  popular  votes  in  the  1976 
election,  their  share  of  electoral  vote  power  was  over  0.5  of  one  percent,  even  if  the 
Mann-Shapley  power  ratio  factor  is  applied.  It  is  possible,  therefore,  that  the  ques- 
tion which  a  Wyoming  voter  would  have  to  ask  himself,  in  order  to  assess  the 
impact  on  his  individual  political  self  interest  of  these  voting  power  factors— putting 
aside  all  the  other  important  considerations — could  be  stated  this  way:  Would  I 
further  my  political  interest  by  increasing  my  individual  voting  power  so  that  it 
equalled  that  of  every  other  voter  in  the  country  if  the  negative  impact  would  be  to 
reduce  the  voting  power  of  Wyoming  voters  as  a  group?  I  refer  my  colleagues  to  a 
letter  which  I  recently  received  from  Professor  William  H.  Riker  of  the  University 
of  Rochester.  I  have  already  cited  Dr.  Riker's  research  in  connection  with  my 
discussion  of  the  first  CRS  report.  Dr.  Riker  states  in  his  letter  that  the  net  effect  on 
individual  citizens  of  the  various  biases  at  the  state  and  individual  level  cannot  be 
determined.  He  further  states  that: 

"It  is  certainly  the  case,  however,  that  the  over-representation  of  the  small  states 
in  the  electoral  college  is  an  essential  part  of  the  federal  structure  which  the 
framers  devised  to  prevent  the  central  government  from  dominating  the  states. 
Since  the  federal  system  is  the  main  feature  of  the  balance  of  powers  that,  along 
with  democratic  elections,  is  our  main  protection  of  political  liberty,  I  think  it  is 
probably  highly  imprudent  to  tinker  with  a  constitutional  system  which  seems  to 
work  pretty  well." 

I  ask  that  Dr.  Riker's  letter  be  inserted  in  the  record  at  the  conclusion  of  my 
statement. 

I  would  defer  to  the  Founding  Fathers,  who  created  a  system  in  which  individual 
voters  participate  in  national  elections  only  through  their  states.  I  believe  that  the 
federal  system  is  highly  beneficial.  It  permits  less  power  in  the  central  government 
and  therefore  a  government  which  is  closer  to  the  people  and  more  politically 
accountable.  It  also  permits  different  approaches  to  social  problems,  which  increases 
the  likelihood  that  the  best  approaches  will  evolve  and  that  different  approaches 
will  be  possible  where  different  conditions  make  this  appropriate. 

I  would  not  wish  to  see  weakened  the  forces  which  give  states  their  separate 
identity.  One  of  these  forces  is  the  electoral  system.  The  Constitution  specifies  for 
each  state  its  share  of  the  total  votes  to  be  cast  for  President.  Small  states  are  given 
a  share  greater  than  their  share  of  the  total  population. 

Each  state  then  determines  how  to  allocate  its  electoral  share.  49  states  have 
chosen  to  allocate  all  of  their  electoral  votes  to  the  popular  vote  winner  in  the  state. 
Wyoming's  popular  choice  gets  all  of  Wyoming's  votes.  Wyoming  voters  choose  a 
candidate  for  the  entire  group.  They  accept  the  majority  choice  as  the  choice  of  all 
Wyoming. 

I  believe  that  the  effect  of  this  is  to  give  residents  of  Wyoming  a  greater  sense  of 
their  separate  identity  as  Wyoming  citizens.  Furthermore,  the  greater  power  given 
to  Wyoming  voters  as  a  group  helps  decrease  the  likelihood  that  the  Wyoming 
interest — to  the  extent  that  it  exists  apart  from  the  interests  of  other  states — would 
be  ignored.  The  extra  influence  given  to  each  small  state  makes  it  less  likely  that 
small  states  in  general  will  be  ignored  in  favor  of  states  with  larger  urban  areas  and 
disproportionately  urban  interests. 

Let  me  repeat:  The  voting  power  of  individuals  is  not  what  I  deem  to  be  the  most 
relevant  issue.  I  believe  that  state  voting  power  is  more  important — from  the  stand- 
point of  preserving  federalism  as  well  as  allocating  a  reasonable  minimum  influence 
for  small  states. 

A  last  point  I  think  worth  mentioning  is  that  all  the  states  entered  the  union  on 
an  understanding  that  a  certain  system  would  be  in  effect,  specifically  a  system 
which  operates  to  give  the  choice  of  each  small  state  more  influence  than  is  justified 
by  its  share  of  the  population  alone. 
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The  University  of  Rochester, 

Rochester,  N.Y.,  April  I  1979. 


Senator  Alan  K.  Simpson, 

6J03  Dirksen  Senate  Office  Building. 

Washington,  D.C. 

Dear  Senator  Simpson:  In  attempting  to  use  power  indices  to  discuss  the  effect  of 
the  electoral  college  on  the  chances  of  states  and  individuals  to  influence  the 
outcome  of  elections,  it  is  important  to  recall  two  features  of  these  calculations: 

(1)  All  indices  known  to  me,  and  in  particular  the  Shapley-Shubik  index  and  the 
Banzhaf  index,  are  based  on  the  assumption  that  possible  future  situations  are 
equally  probable.  Inasmuch  as  we  do  not  know  what  the  future  will  be  like  (espe- 
cially when  we  are  making  calculations  about  constitutions  that  we  hope  will  last 
longer  than  our  lifetime),  the  most  neutral  assumption  is  simply  that  all  possible 
situations  are  equally  likely.  And  over  many  lifetimes,  perhaps  they  are.  But  for 
shorter  periods  it  is  surely  the  case  that  possible  situations  are  not  equally  likely  to 
occur.  In  that  sense  we  know  the  indices  are  wrong.  (The  assumption  of  equal 
likelihood  derives  from  the  theory  of  probability  where  it  originated  as  a  description 
of  many  thousands  of  rolls  of  a  die  or  flips  of  a  coin.  It  is  important  to  remember 
that  we  will  not  have  many  thousands  of  Presidential  elections.)  The  practical 
consequence  of  this  feature  of  indices  is  that  they  cannot  be  regarded  as  predictions 
of  the  future  or  even  as  very  good  estimates  of  the  potential  influence  of  voters  or 
states.  I  believe  the  indices  are  scientifically  very  useful  for  comparing  whole 
constitutions;  but  I  also  believe  that  they  are  insufficiently  realistic  to  make  confi- 
dent predictions  about  the  way  that  small  parts  of  constitutions  (e.g..  Presidential 
elections)  work.  In  that  circumstance,  the  prudent  course  for  the  constitution-framer 
seems  to  me  to  be  very  cautious  in  using  these  indices  to  prove  or  disprove  particu- 
lar sentences. 

(2)  The  Shapley-Shubik  index  and  the  Banzhaf  index  do  not  produce  the  same 
results  or  even  very  similar  ones.  (This  fact  is  described  fairly  simply  in  Steven 
Brams,  Game  Theory  and  Politics  [New  York,  Free  Press,  1975],  chapter  7,  "Voting 
Power,"  pp.  157-97.)  In  a  highly  mathematical  and  impressive  paper,  Philip  Straffin, 
Jr.,  "Homogeneity,  Independence,  and  Power  Indices,"  Public  Choice,  vol.  30 
(Summer,  1977),  pp.  107-118,  has  shown  why  this  is  the  case.  I  will  not  go  into  the 
mathematical  detail  but  simply  say  that  the  Banzhaf  index  involves  the  assurnption 
of  complete  independence  of  every  voter  (as  if  every  elector  flipped  a  coin),  while  the 
Shapley-Shubik  index  assumes  some  relatedness  of  judgment  among  voters  (as  if 
some  electors  were  influenced  by  others).  Given  the  existence  of  political  parties,  the 
Shapley-Shubik  assumption  might  seem  realistic;  but  given  the  fact  that  occasional- 
ly there  is  a  complete  realignment  of  parties,  the  Banzhaf  index  might  seem  just  as 
realistic  in  the  long  run.  For  me  there  is  no  a  priori  way  to  decide  which  assump- 
tion is  preferable.  Consequently,  I  do  not  know  which  index  gives  me  a  better 
picture  of,  for  example,  the  electoral  college  as  it  is  now  or  as  it  might  be  with  more 
or  different  states.  Nor  can  I  see  which  index  gives  me  a  better  picture  of  how 
various  schemes  for  popular  election  might  work,  especially  with  many  different 
possibilities  of  distributions  of  population,  political  parties,  etc.  Since  the  picture 
given  by  the  indices  are  different  and  since  neither  index  is  clearly  preferable  to  the 
other,  it  seems  to  me  again  that  the  prudent  course  for  the  constitution-framer  is 
not  to  take  either  one  of  them  very  seriously  as  a  description  of  the  detail  of  a 
constitution. 

Having  made  these  cautionary  remarks,  I  now  turn  to  what  I  believe  are  impor- 
tant considerations  in  estimating  the  influence  of  citizens  in  the  electoral  college  or 
in  popular  elections. 

(1)  By  both  the  previously  mentioned  indices,  the  present  electoral  system  makes 
each  vote  in  the  electoral  college  by  an  elector  from  a  large  state  count  for  more 
than  a  vote  by  an  elector  from  a  small  state.  The  difference  is  not  very  great, 
however;  and,  for  practical  purposes  we  can  regard  it  as  negligible. 

(2)  Assuming  that  electors  are  delegates  in  the  sense  that  they  must  do  exactly  as 
directed  by  the  voters,  then  the  electoral  college  gives  a  considerable  advantage  to 
citizens  of  large  states.  In  the  spirit  of  the  indices,  which  emphasize  the  role  of 
marginal  voters  (i.e.,  the  last  added  member  of  a  minimal  winning  coalition  or  the 
member  who  by  resigning  can  turn  a  winning  coalition  into  a  losing  one),  it  is 
appropriate  to  ask  what  chance  the  voters  in  a  large  and  small  states  have  to  be 
marginal.  In  a  single  national  popular  election,  the  chance  of  voters  in  either  kind 
of  state  would  be  the  same.  But  in  the  electoral  college,  a  voter  in  a  small  state  has 
less  chance  to  be  marginal  than  a  voter  in  a  large  state  simply  because  the  large 
state  is  likely  to  be  a  more  representative  sample  of  the  country  as  a  whole  than  the 
small  state.  The  marginal  voter  in  the  more  representative  sample  is  more  likely  to 
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be  the  marginal  voter  in  the  whole  nation  than  the  marginal  voter  in  the  less 
representative  sample.  In  that  sense  the  electoral  college  advantages  the  citizens  in 
large  states. 

(3)  There  is  still  a  third  consideration,  however,  and  that  is  the  advantage  the 
voter  in  the  small  state  has  because  of  its  overrepresentation  in  the  electoral 
college.  A  state  with  one  representative  and  three  votes  in  the  electoral  college 
would,  in  a  popular  election  system,  have  the  equivalent  of  one  vote.  Its  citizen- 
voters  would,  in  a  popular  election  lose  that  advantage. 

In  order  to  judge  the  sum  of  these  effects  for  citizens  in  large  and  small  states, 
one  must  compare  the  significance  of  these  effects.  What  the  voter  in  a  small  state 
loses  by  the  bias  in  the  sample,  he  or  she  may  gain  in  the  overrepresentation. 
Conversely,  what  the  voter  in  the  large  state  gains  by  the  bias  in  the  sample,  he  or 
she  may  lose  by  the  overrepresentation.  There  seems  to  be  no  clear  way  to  measure 
these  gains  and  losses  and  so  I  conclude  that  we  are  probably  ignorant  of  the  full 
effect  of  the  electoral  college  system. 

It  is  certainly  the  case,  however,  that  the  overrepresentation  of  the  small  states  in 
the  electoral  college  is  an  essential  part  of  the  federal  structure  which  the  framers 
devised  to  prevent  the  central  government  from  dominating  the  states.  Since  the 
federal  system  is  the  main  feature  of  the  balance  of  powers  that,  along  with 
democratic  elections,  is  our  main  protection  of  political  liberty,  I  think  it  is  probably 
highly  imprudent  to  tinker  with  a  constitutional  system  which  seems  to  work  pretty 
well. 

It  is  true  we  do  not  understand  just  how  it  works  and,  of  course,  we  haven't  the 
slightest  idea  how  the  several  proposed  systems  of  popular  election  might  work.  But 
we  do  know  that  the  prudent  system  doesn't  work  badly.  It  seems  to  me  the  height 
of  imprudence  to  abandon  a  system  that  works  (even  if  we  don't  quite  understand 
how)  for  a  system  that  we  understand  less  and  might  easily  turn  out  to  work  badly. 
The  abolition  of  the  electoral  college  would  undoubtedly  have  effects  that  we  cannot 
clearly  predict  on  the  number,  structure,  and  operation  of  political  parties,  political 
campaigns,  etc.  Many  of  these  unpredictable  effects  might  make  us  worse  off  Why 
should  we  take  that  risk  when  the  electoral  college  is  not  doing  us  any  discernible 
harm? 

Sincerely, 

William  H.  Riker, 
Wilson  Professor  of  Political  Science. 

Senator  DeConcini.  Thank  you,  very  much. 

If  there  is  no  further  business  before  the  committee,  the  commit- 
tee will  stand  adjourned. 

[Whereupon,  at  11:25  p.m.,  the  committee  recessed  to  reconvene 
at  the  call  of  the  Chair.] 
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APPENDIX 

Part  1.— Statements  From  Private  Industry,  Organizations, 

AND  Universities 

Americans  for  Democratic  Action, 
Ull  K  Street  N.  W.,  Suite  850, 
Washington,  D.C.  20005 

Direct  Election  of  the  President— Adopted  1978 

Under  the  Electoral  College  system  of  choosing  the  President  of  the  United 
States  the  winner  of  the  popular  vote  might  not  win  the  election.  This  actually 
happened  in  the  Presidential  elections  of  1876  and  1888.  In  1976,  a  shift  of  on  y 
8  000  votes  in  Ohio  and  Hawaii  would  have  given  an  electoral  victory  to  Gerald 
Ford  even  though  he  trailed  Jimmy  Carter  by  almost  two  million  popular  votes  in 

the  nationwide  tally.  ,      r.«  ,    ^     ^         t^     j  rr    , 

Even  under  the  Electoral  Bonus  Plan  proposed  by  the  20th  Century  Fund  Task 
Force  Carter  could  still  have  won  the  popular  vote  by  well  over  a  million  votes  but 
lost  the  electoral  tally  if  less  than  430,000  voters  in  New  York,  Ohio  and  Texas 
switched  from  Carter  to  Ford.  Furthermore,  the  Bonus  Plan  is  at  least  as  complicat- 
ed as  the  current  Electoral  College  system,  thus  discouraging  voter  participation. 

Both  the  present  Electoral  College  and  the  Bonus  Plan  violate  the  principle  of 
one-person  one-vote  by  giving  smaller  states  a  disproportionate  share  of  the  elector- 
al vote.  A  direct  popular  election,  on  the  other  hand,  would  guarantee  equal  repre- 
sentation for  all.  J  .     r 

In  1969,  a  two-thirds  majority  of  the  House  of  Representatives  voted  in  tavor  ot  a 
constitutional  amendment  replacing  the  Electoral  College  with  a  direct  vote  for 
President.  Senator  Birch  Bayh  (D-IN)  who  originally  opposed  a  direct  vote  for 
President,  has  now  become  a  leading  advocate  of  the  direct  election  amendment. 
President  Carter  has  also  endorsed  this  proposed  constitutional  amendment. 

The  last  three  presidents  of  France  and  the  current  president  of  Portugal  were  all 
elected  in  successfully  conducted  direct  votes  with  runoff  provisions  included.  At  the 
same  time,  the  electoral  college  system  has  been  cynically  used  as  a  device  by  the 
dictators  of  Brazil  and  South  Korea  to  insure  their  repressive  rule  and  suppress 
democracy  in  these  two  countries. 

Therefore,  ADA  endorses  a  constitutional  amendment  to  replace  the  Electoral 
College  with  a  direct  popular  vote  for  President.  This  amendment  should  include 
runoff  provision  for  cases  where  no  candidate  obtains  40%  of  the  vote. 
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AMERICAN  CIVIL  LIBERTIES  UNION 


Washington  Office 

April  16,  1979 


Hon.  Birch  Bayh 
Chairman 

Subcommittee  on  Constitution 
Committee  on  the  Judiciary 
102B  Russell  Senate  Office  Bldg. 
Washington,  D.C.   20510 

Dear  Senator  Bayh: 

We  write  to  you  to  express  the  support  of  the 
American  Civil  Liberties  Union  for  S.J.  Res.  1,  the 
proposed  constitutional  amendment  to  provide  for 
direct  election  of  the  President  by  popular  vote. 

The  ACLU  recognizes  the  issue  of  presidential 
nominations  and  elections  as  a  civil  liberties  question, 
on  the  grounds  of  equal  protection  and  under  the  prin- 
ciple of  one  person,  one  vote.   We  submit  that  the 
electoral  college  from  its  very  conception  was  and  is 
an  undemocratic  institution.   It  was  brought  into  being 
on  the  assumption  that  the  most  distinguished  citizens 
of  each  state  would  choose  the  President  and  Vice-Presi- 
dent of  the  United  States  unhampered  by  the  wishes  of 
those  who  selected  the  electors.   The  ACLU  believes 
that  the  electoral  college  should  be  abolished  and 
the  President  of  the  United  States  should  be  chosen 
by  direct  popular  election.   Our  position  is  based  on 
the  principle  that  each  individual  is  entitled  to  have 
his  or  her  vote  equally  weighed  in  the  nation's  most 
important  election. 

Thank  you  for  considering  our  views. 

Si/icerely» 

David  E.  Landau 
Staff  Counsel 


600  Pennsylvania  Avenue,  S.E.     Washington,  D.C.  20003     (202)544-1681 

John  H.  F.  Shattuck,  Director   •    Kathleen  Miller,  Legislative  Representative 

Jerry  J    Berman,  Karen  K   Christensen,  Legislative  Counsel    •    David  E,  Landau,  Staff  Counsel 

Norman  Dorsen,  Chairperson,  Board  of  Directors   •    Ira  Glasser,  Executive  Director 
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American  Good  Goveraeent  Society 
Hi  Duroirr  circlc  DuaDPio — 


(Statement  of  J.  Harvie  Williams,  Secretary,  American  Good 
Government  Society,  Mount  Vernon,  Virginia  22121,  on  the  Electoral 
College  question,  for  the  Senate  Judiciary  Subcommittee  on  the 
Constitution,  April  11,  1979.    The  Society  has  been  studting  this 
question  since  1953,  as  a  part  of  its  study  of  the  principles  of 
the  Constitution  and  of  its  Framers.) 


THE   CONSTITUTION   AT   BAY 

The  direct  election  of  Presidents  of  the  United  States, 
proposed  in  Senate  Joint  Resolution  1,  96th  Congress,  1st  Session, 
is  utterly  incompatible  with  the  "more  perfect  Union"  formed  by 
the  Constitution  of  the  United  States.   It  would  amputate  the 
federal  and  national  principles  of  representation  from  Presidential 
elections,  making  Uncle  Sam  splay-legged  and  unstable  in  his  move- 
ments . 

The  proposed  direct  election  amendment  is  said  to  be  aimed 
at  correcting  faults.   But  the  faults  claimed  are  not  in  the  Consti- 
tution.  Those  that  exist  result  from  misreadings  of  the  Consti- 
tution long  ago  by  anti-federalist  State  Legislatures  who  looked 
at  the  Constitution  in  the  light  and  through  the  eyes  of  the  Confedera- 
tion which  had  been  superseded.   For  them,  the  nature  and  structure 
of  the  Constitution  never  came  into  focus,  then  or  now. 

Senate  Joint  Resolution  1  is  surely  one  of  the  most  radical 
amendments  ever  proposed  to  be  added  to  the  Constitution.   Certainly, 
no  other  so  radical  has  gained  so  much  support  from  a  mis-informed 
public.   Yet,  it  is  truly  a  giant  first  step  toward  blending  the 


368 


American  Revolution  into  the  French  Revolution;   and  a  subtle 
beginning  toward  making-over  our  unique  American  political  system 
in  the  image  of  European  social  democracy.   We  can  say  of  The 
Triumph,  when  it  comes:   "Rousseau  defeats  Locke,  English  Law  over- 
whelmed by  Roman  Law." 

Before  the  Subcommittee  on  the  Constitution  again  reports 
Senate  Joint  Resolution  1,  I  urge  them  to  examine  closely,  and 
consider  carefully,  the  nature  and  structure  of  the  Union  formed  by  the 
Constitution  as  "more  perfect"  than  that  of  the  Continental  Congress, 
which  had  said  in  their  Declaration  of  the  Causes  and  Necessity  of 
Taking  Up  Arms  on  July  6,  1775:   "Our  cause  is  just.   Our  union  is 
perfect."   (The  words  are  Thomas  Jefferson's,  almost  a  year  before 
the  Declaration  of  Independence.)   In  1781  came  the  "perpetual 
Union"  of  the  Confederation,  which  lasted  eight  years  and  three  days. 
It  was  superseded  by  the  Constitution  on  March  4,  1789,  now  ending 
its  second  century. 

The  Constitution's  "more  perfect  Union"  is  the  vital  center  of 
the  American  political  system.   Its  nature  and  structure  have  not 
figured  in  the  discussion  and  debate  about  the  possible  reforms  or 
abolition  of  the  Electoral  College,  at  least  not  since  I  was  first 
a  witness  before  this  Subcommittee  in  1953.   Nor  have  I  found  any- 
thing in  the  literature  on  the  subject.   I  have  been  a  witness  many 
times  for  the  Mundt-Coudert  amendment  which  would  have  put  the 
choice  of  one  Elector  in  each  Congressional  District.   I  had  a  part 
in  bringing  on  Delaware's  original  jurisdiction  Electoral  College 
suit  against  her  sister  States  in  1966;   and  two  years  later  I 
organized  a  suit  on  the  Electoral  College  question  in  Virginia,  with 
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a  co-plaintiff  from  each  of  the  other  Congressional  Districts.   We 
were  heard  in  a  three  Judge  U.  S.  District  Court  in  Alexandria; 
and  lost  there.   We  appealed  to  the  U.  S.  Supreme  Court  which  refused 
to  hear  the  case,  and  then  denied  our  petition  for  rehearing.   In 
this  petition  we  introduced  for  the  first  time  the  fact  that  Electors 
are  apportioned  with  Representatives. 

In  all  of  my  long  experience  of  this  subject,  the  first  time 
I  heard  anyone  refer  to  the  "more  perfect  Union"  was  in  an  exchange 
between  Senator  Ervin  and  Theodore  H.  White  in  a  Hearing  before  the 
Judiciary  Committee  on  April  15,  1970.   Mr.  White  said:   "You  said 
that  we  can't  make  a  perfect  plan.   The  Constitution  simply  asks 
for  a  more  perfect  union,  not  a  perfect  union." 

Since  that  day,  I  have  restudied  all  that  I  thought  I  had 
learned  in  more  than  twenty  years  of  continuous  effort  to  put  the 
choice  of  one  Elector  in  each  Congressional  District.   I  had  been 
told  that  such  a  change  could  be  made  by  the  State  Legislatures, 
but  only  an  Amendment  to  the  Constitution  could  make  it  effective 
in  every  State  at  the  same  time.   That  is  how  the  Mundt-Coudert 
amendment  began  in  1953,  though  Representative  Coudert  of  New  York 
had  introduced  it  in  1949,  at  my  suggestion  as  a  constituent.   The 
view  that  amendment  of  the  Constitution  was  necessary  had  been  the 
conventional  wisdom  since  debate  in  Congress  on  the  12th  Amendment 
after  the  election  in  1800. 

Politicians  of  that  day  believed  they  saw  the  Constitution 
clearly  through  the  lens  and  in  the  light  of  the  Confederation.   By 
1836  the  appointment  of  Electors  by  popular  election  on  statewide 
general  tickets  had  become  universal.   No  one  questioned  its 
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correctness  when  established  by  the  Legislature  of  the  State.   The 
politicians  of  those  days,  and  their  successors  since,  believed 
that  the  power  to  "direct"  the  "Manner"  of  appointing  Electors  gave 
the  State  Legislatures  the  discretion  to  "direct"  the  appointment 
by  single  member  Districts,  by  statewide  general  ticket,  or  any  other 
way. 

They  also  believed  that  the  State  Legislatures'  power  to 
"prescribe"  the  "Manner"  of  holding  elections  for  Representatives 
allowed  them  to  prescribe  their  election  by  single  or  multi- 
member Districts,  or  at  Large  in  the  States.   Representative  Ejnanuel 
Celler,  before  and  after  he  became  Chairman  of  the  Judiciary  Com- 
mittee, urged  a  Constitutional  Amendment  to  require  Congressional 
Districts  of  closely  comparable  populations.   The  Supreme  Court 
eventually  imposed  Districts  of  equal  populations,  coming  to  that 
position  by  a  most  circuituous  and  wondrous  route.   Everyone  involved 
seemed  to  be  unaware  that  the  Constitution's  rule  apportioned 
Representatives  and  their  counterpart  Electors  together  to  Districts 
of  People.   "One  for  every"  X-thousand  ig  the  rule.   The  apportion- 
ment ratio  of  Representatives  to  People  is  determined  after  each 
Census . 

My  discovery  after  1970,  that  what  Senator  Mundt  and  Representa- 
tive Coudert  had  been  trying  to  add  to  the  Constitution,  for  the 
appointment  of  Electors,  and  what  Representative  Celler  had  been 
trying  to  add,  for  the  election  of  Representatives,  was  already 
provided,  was  mortifying.   I  was  chagrined  to  learn  that  I  had 
asked  this  Committee  many  times  to  propose  an  unnecessary  amendmen+ 
to  the  Constitution.   I  was  embarrassed  to  tell  more  than  a  few 
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close  friends  that  none  of  us  urging  reform  or  abolition  of  the 
Electoral  College  had  done  his  homework,  more  especially  me. 


The  More  Perfect  Union 


The  Constitution  of  the  United  States  is  unique.   Its  prin- 
ciples are  derived  solely  from  our  Anglo-Saxon  legal  and  political 
heritage.   Only  the  name  of  the  Senate  comes  from  Rome.   Nothing 
comes  from  Greece.   According  to  its  Preamble,  the  foundation  and 
source  of  its  Power  is  the  sovereign  People  of  the  United  States 
who  ordained  and  established  it.   Their  Constitution  grants  national 
sovereign  Powers  to  the  new  State  of  the  Union  which  it  creates, 
and  it  recognizes  the  sovereign  Powers  previously  granted  in  the 
Constitutions  of  the  several  States  where  they  are  not  contrary  to 
the  federal  Cons titution  "for  the  United  States  of  America." 

This  vital  point  was  clearly  stated  by  Chief  Justice  John 
Marshall  thirty  years  after  the  Constitution  became  effective: 

"In  America,  the  powers  of  sovereignty  are  divided  between 
the  government  of  the  Union,  and  those  of  the  several  States. 
They  are  each  sovereign,  with  respect  to  the  objects  committed 
to  it.   Neither  is  sovereign  with  respect  to  the  objects  com- 
mitted to  the  other."  McCulloch  v.  Maryland,  4  Wheaton,  316 
(1819). 

We  should  note  carefully  that  the  Sovereignty  of  the  People 
is  not  divided.   Rather,  it  is  the  objects  of  the  sovereign  Powers 
granted  that  are  divided  federally  between  the  governments  of  the 
Union  and  those  of  the  other  States.   The  Peoples'  sovereignty  is 
over  their  Constitution.    Therein,  as  sovereigns,  they  have  declared 
the  fundamental" Law  of  the  Land." 
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Separation  of  Executive  from  Legislative  Powers 
In  the  State  of  the  Union  the  legislative  and  executive  Powers 
granted  are  separately  vested:   the  legislative  Power  "  in  a  Congress 
of  the  United  States,  which  shall  consist  of  a  Senate  and  House  of 
Representatives;"   and  the  executive  Power  "in  a  President  crv    the 
United  States  of  America." 

The  Congress  and  the  President  are  elected  by  the  People: 
the  Congress  directly  now;   and  the  President  indirectly,  separately 
and  independently;   and  beyond  the  reach  of  Congress.   The  separa- 
tion of  these  Powers  is  more  than  a  doctrine,  or  cardinal  principle. 
It  is  embedded  in  the  foundation  of  the  Constitution,  set  in  concrete 
as  it  were.   The  "Manner"  of  appointing  Electors,  a  legislative 
power,  is  placed  solely  in  the  Legislatures  of  the  States.   This 
separation  has  been  breached  in  many  ways  by  the  Congress  and  the 
Courts,  most  iinportantly  by  mis-calling  elections  to  national 
offices  "federal  elections." 


REPRESENTATION  of  STATES  and  DISTRICTS  of  PEOPLE 
A  "State"  by  definition  is  a  body  of  People  organized  as  a  body 
politic  within  fixed  boundaries.   Such  were  the  original  States 
after  the  legal  act  of  separation  from  Great  Britain.   It  was  taken 
by  each  of  them  together  in  voting  for  Richard  Henry  Lee's  Resolution 
of  Independence  on  July  2,  1776.   As  co-equal  political  societies 
these  new  States  were  equal  in  the  Continental  Congress,  and  in  the 
Congress  of  the  Confederation.   This  historic  federal  principle 
is  the  basis  today  of  equality  of  the  States  in  the  Senate,  and  in 
the  election  of  a  President.   Two  Senators  —  and  with  them  two 
Electors  —  are  assigned  to  each  State;   and  each  has  one  vote. 
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The  national  principle  of  equal  representation  of  People  was 
the  great  addition  by  the  Constitution.   Representatives  in  Congress 
had  to  be  apportioned  to  People  within  State  boundaries  in'case 
some  State  failed  to  ratify  the  Constitution.   In  the  apportionment 
the  States  are  regarded  as  the  People  who  compose  them,  and  as 
some  of  the  members  of  the  State  of  the  Union.   Within  very  broad 
limits,  the  Number  of  Representatives  is  left  to  the  discretion  of 
Congress,  except  that  each  State  must  have  at  least  one  Representa- 
tive.  The  minimum  Number  of  People  to  be  represented  by  one  Repre- 
sentative is  thirty  thousand.   The  maximum  Number  is  the  population 
of  the  largest  State. 

The  Constitution's  rule  of  "one  for  every" apportions  one 
Representative  to  every  constituency  of  X-thousand  People  in  each 
State,  after  each  Census  of  the  population.   In  this  apportionment 
there  is  silently  apportioned  with  each  of  them  one  Elector  of  Presi- 
dent.  In  the  actual  apportionment  Congress  fixes  the  Number  of 
Representatives.   This  Number  is  divided  into  the  total  population 
of  all  the  States  to  establish  the  ratio  of  Representatives  to 
Persons  to  be  represented.   The  first  Act  of  Apportionment  reads: 
"Be  it  enacted,...  That  from  and  after  the  third  day  of  March  one 
thousand  seven  hundred  and  ninety-three,  the  House  of  Representatives 
shall  be  elected  agreeably  to  a  ratio  of  one  member  for  every  thirty- 
three  thousand  persons  in  each  state,  computed  according  to  the  rule 
prescribed  by  the  constitution;   that  is  to  say:   Within  the  state 
of  New  Hampshire,  four;  ...within  the  state  of  Maryland,  eight; 
within  the  state  of  Virginia,  nineteen  ...  members." 

What  this  apportionment  does  is  to  establish  within  the  States 
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separate  constituencies  for  each  Representative  —  Districts  of 
People.   "One  for  every"  can  mean  nothing  else. 

For  the  representative  election  of  a  President  by  Electors,  a 
parallel  structure  of  representation  is  separately  erected  on  the 
same  bases  as  that  of  the  two  Houses  of  Congress.   But  the  votes 
of  the  Electors  are  conjoined  in  one  total  to  determine  whether 
one  person  has  received  a  majority  of  the  whole  number  of  Electors 
appo  inted. 

In  this  historical  view,  the  Constitution  created  on  its  own 
foundation  a  limited  State  of  the  Union.   It  establishes  on  that 
foundation  a  representative  Government  of  that  1 imitod  Union.   It 
prescribes  the  qualifications  of  the  elected  and  those  who  elect 
them.   The  elective  branches  are  established  separately  on  one 
foundation.   For  each  branch,  it  establishes  identical  structures  of 
representation  that  combine  the  federal  and  the  national  principles; 
and  this  in  order  to  fix  the  separation  of  executive  and  legislative 
Powers  in  the  foundation  itself,  and  to  establish  political  balance 
between  the  elective  branches  in  their  representation  of  the  People. 

The  present  political  imbalance  between  the  elective  branches 
of  the  Government  of  the  Union  is  the  spring  from  which  flows  the 
complaints  against  the  Electoral  College,  in  whatever  shape  and 
color  they  may  appear.   The  imbalance  results  from  the  early  and 
continued  failure  of  the  Legislatures  of  the  States  to  understand, 
accept,  and  follow  the  Constitution's  apportionment  of  one  Elector 
with  each  Representative  to  one  District  of  People,  within  a  State. 

May  I  respectfully  urge  the  Subcommittee  on  the  Constitution 
to  report  a  Joint  Resolution  declaring  the  fact:   That  the  Constitution 
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itself  apportions  one  Elector  with  each  Representative  to  one  District 
of  People,  formed  on  the  ratio  of  the  Number  of  Representatives 
to  the  Number  of  People  represented,  as  determined  by  the  Census. 
I  urge  this,  even  though  the  Courts  could  reach  that  conclu- 
sion in  a  proper  case.   Neither  of  the  Electoral  College  lawsuits 
with  which  I  was  associatisd  came  close  to  developing  the  case  the 
Courts  should  consider.   Such  a  declaration  by  Congress  would  be 
of  tremendous  educational  value  to  the  Public,  and  of  great  political 
benefit  to  the  United  States  of  America. 

Respectfully  submitted, 


<,2fiitvi'^ 


Harvie    Williams 


Mount  leiiion,  Virgimg  UUi 
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ANTI- DEFAMATION  LEAGUE  OF  B'.JVJAI  B'RITH 


315  LEXINGTON  AVENUt,  NEW  YORK,  NY 


F  B'NAH 

10016.TEW 


April  9,  1979 


EXPRESS  MAIL 


Hon.  Senator  Birch  Bayh,  Chairman 
Subcoinmi ttee  on  the  Constitution 
of  the  Senate  Judiciary  Committee 
102-B  Russell  Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Senator  Bayh: 

The  Anti-Defamation  League  of  B'nai  B'rith  welcomes  this  opportunity 
to  give  you  its  comments  regarding  Senate  Joint  Resolution  28,  a  proposed 
amendment  to  the  Constitution  providing  for  abolition  of  the  Electoral 
College  and  direct  popular  election  of  the  President  and  Vice  President 
of  the  United  States. 

The  B'nai  B'rith,  founded  in  1843,  is  the  oldestclvic  service  organi- 
zation of  American  Jews,  representing  a  national  membership  of  more  than 
500,000  men,  women  and  their  families.  The  Ant  I -Defamation  League  of 
B'nai  B'rith  was  organized  in  1913  for  the  purpose  of  combatting  discrimi- 
nation wherever  it  may  appear,  helping  to  expand  equal  opportunities  for 
all  people,  and  advancing  goodwill  among  all  Americans. 

The  Ant i -Defamation  League  believes  the  abolition  of  the  Electoral 
College  would  have  grave  consequences  for  our  democracy,  and  we  strongly 
oppose  the  adoption  of  Senate  Joint  Resolution  28.  The  dangers  we 
perceive  in  the  proposal  are  as  follows: 

I .  Destruction  of  Federalism 

The  abolition  of  the  Electoral  College  would  seriously  injure  our 
federal  system's  delicate  balance  of  power.  Our  founding  fathers  created 
our  federal  system  because  they  understood  that  true  democratic  rep- 
resentation involves  more  than  the  satisfaction  of  majorities;  It  Involves 
as  well  the  protection  of  minority  interests. 

To  effect  representation  of  majorities  In  balance  with  representation 
of  minorities,  a  delicate  structure  was  created.  The  House  of  Representa- 
tives is  major i tar i an,  representing  as  it  does  numerical  components  of  our 
population.  The  Electoral  College  provides  minorities,  be  they  of  race, 
color,  creed  or  political  viewpoints,  with  the  opportunity  to  be  heard 
above  the  din  of  the  majority  by  Presidential  candidates  seeking  their  vote. 
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Were  the  one-man,  one-vote  principle  applied  to  the  election  of  our 
Presidents,  the  result  would  be  both  a  House  of  Representatives  as  well 
as  an  Executive  representing  identical  interests.  Moreover,  It  would 
dilute  the  functioning  of  our  pluralistic  society  and,  in  so  doing,  off- 
set the  balance  of  power  for  which  our  democracy  is  noted  and  celebrated) 

I  I .   Destruction  of  the  Two-Party  System 

When  the  late  Professor  Alexander  Bickel  of  Yale  University  pointed 
out,  "The  sure  way  of  killing  the  two-party  system  is  to  go  to  direct 
election  of  the  President"  he  was  referring  to  the  prospect  of  a  multi- 
plicity of  Presidential  candidacies  every  four  years  under  a  variety  of 
party  labels.   Direct  popular  election  of  the  President  would  encourage 
small,  we  I  I -organized  factions,  splinter  groups,  charismatic  personalities 
and  others  who  normally  seek  to  make  their  influence  felt  within  the  two- 
party  system  to  bypass  the  two-party  system  and  to  make  their  own  bids  for 
the  Presidency.  Under  direct  election  each  group  or  personality  would  make 
a  direct  appeal  for  Presidential  votes  to  its  own  cadre  of  supporters  and 
to  whatever  support  could  be  gained  nationally  through  television  and  radio 
appeals,  mass  mailings  of  campaign  literature,  etc.   Each  will  no  longer 
have  to  work  through  the  two-party  organizational  structure  to  exert  an 
influence  on  national  policy. 

Not  only  would  these  factional  groups  compete  directly  for  votes  with 
the  two  major  parties,  but  they  would  likely  bring  about  a  disintegration 
of  the  two  major  parties  themselves.  Our  two-party  system  survives  by  the 
absorption  of  various  issues  and  groups  within  the  major  parties.  The  two 
major  parties  have  been  moderating  influences  taking  single  Issues  from 
various  pressure  groups  and  shaping  them  to  fit  the  broadest  possible 
majority  of  Americans,  Where  such  issues  are  without  merit,  they  are  dis- 
carded. However,  with  the  direct  election  of  the  President,  the  need  to 
moderate  and  conciliate  issues  within  the  two  major  parties  will  be  gone. 
The  coalition  of  various  interests  and  issues  which  each  major  party 
represents  will  be  torn  asunder  as  each  interest  and  issue  becomes  the 
basis  for  a  viable  Presidential  candidacy. 

III.  Rise  of  Ant i -Democratic  and  Demagogic  Candidacies 

Abolition  of  the  Electoral  College  would  encourage  Presidential 
candidacies,  not  only  among  single-issue  groups  that  formerly  worked 
within  the  two-party  system,  but  also  among  those  forces  that  have 
always  opposed  that  system  itself.  As  the  New  Republ Ic  has  observed: 

"...The  40  percent  runoff  provision  will  encourage  a 
proliferation  as  well... It  would  include  the  left  and 
the  right  of  the  GOP... the  Socialists  and  Libertarians, 
a  party  of  blacks,  browns  and  Indians,  a  women's  party, 
the  anti-welfare  and  ant i -abortionists,  an  aggregation 
of  social  issue  and  ethnic  purity  voters,  maybe  a 
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fundamentalist  Christian  candidacy  or  party,  and 
perhaps  a  John  Gardner  or  Ralph  Nader  above- 
politics  candidate  to  appeal  to  the  independents. 
We  would  provide  a  reasonable  shot  at  the  highest 
office  in  the  land  to  every  charismatic  or  quasi- 
movement  figure  in  America,  not  on ly. . .Eugene 
McCarthy  and  George  Wallace,  but  Father  Coughlin, 
Anita  Bryant  and  Billy  Graham." 

With  the  disintegration  of  the  two-party  system  as  a  consequence  of 
the  abolition,  the  moderating  and  compromising  functions  performed  by 
party  nominating  conventions  would  be  destroyed.  A  demagogic  or  splinter 
group  would  be  able  to  Initially  participate  in  the  two-party  primaries 
by  fielding  its  own  candidate.  However,  if  the  candidate  of  such  a  group 
failed  to  capture  the  Presidential  nomination  of  one  of  the  two  major- 
parties  at  the  National  Convention,  the  group  could  easily  continue  its 
Presidential  campaign  and  ignore  the  choice  of  the  Convention.  Even  if 
a  splinter  group  were  not  well  financed  -  although  evidence  Indicates 
that  many  are  -  It  could  obtain  public  funding  under  campaign  finance 
laws  upon  achieving  a  certain  percentage  of  votes  In  a  prior  election. 
Such  groups  have  nothing  to  lose  and  everything  to  gain  by  staying  in 
the  Presidential  race  and  gaining  a  portion  of  the  popular  vote. 

If  any  group  or  portion  is  large  enough  under  the  abolition  resolution 
assuming  that  no  party  won  a  plurality  with  at  least  40?  of  the  popular 
vote  -  that  group  would  make  the  runoff  between  the  two  top  vote-getting 
candidacies.   Even  If  the  portion  were  not  large  enough  to  make  a  runoff, 
each  such  group  would.  In  effect,  have  its  Presidential  support  to  trade 
for  political  favor  to  the  two  highest  vote-getters.   Inasmuch  as  the 
groups  trading  their  support  would  no  longer  represent  a  broad  spectrum 
of  American  public  opinion  as  have  the  two  major  parties,  the  anti- 
democratic consequences  of  such  dealing  would  be  ominous. 

IV.  Presidents  Who  Do  Not  Represent  a  Majority  of  the  Electorate 

The  Resolution  for  the  abolition  of  the  Electoral  College  creates  a 
two-election  procedure  for  the  Presidency  at  a  time  when  the  American 
people  are  voting  less  than  ever  before.  Public  opinion  polls  indicate 
steadily  decreasing  interest  in  the  electoral  process  as  public  dis- 
enchantment with  government  grows.  The  Resolution  misinterprets  the 
public's  desire  for  more  honest,  efficient,  and  meaningful  government, 
and  Instead  gives  the  public  still  more  electoral  processes,  with  added 
costs  which  will  ultimately  be  borne  by  the  public. 

Abolition  of  the  Electoral  College  Is  unlikely  to  alter  the  fact  that 
the  American  President  is  elected  with  a  lower  voting  turnout  than  that 
achieved  in  the  election  of  national  leaders  in  virtually  every  other 
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Western  democracy.   If  the  Electoral  Col leqe  is  abolished,  the  prospects  are 
that  voting  turnout  will  decrease  and  that  the  President  will  be  very  unlikely 
to  represent  a  majority  of  those  eligible  to  vote.   For  an  apathetic  and  In- 
creasingly alienated  electorate,  the  knowledge  that  the  first  round  of  the 
Presidential  election  -  with  perhaps  hundreds  of  candidates  from  nearly  every 
special  interest  group  in  the  country  -  will  not  be  decisive  will  surely  cut 
back  the  voting  turnout.   Some  voters  who  now  vote  for  a  President  will  stay 
home  to  vote  in  the  runoff  when  they  feel  their  votes  will  really  count.  By 
then,  however,  it  may  be  too  late  to  make  a  meaningful  choice,  for  the  two 
top  vote-getters  may  be  one- issue  candidates  who  drew  votes  from  their  own 
wel I -d isclp I ined  supporters  but  who  are  totally  insulated  from  the  mainstream 
of  the  American  voting  public.  It  will  also  prove  very  difficult  to  hold  the 
attention  and  secure  The  participation  of  the  American  public  in  a  second  or 
runoff  election. 

V.  Destruction  of  Minority  Political  Rights 

Over  the  years  since  the  early  days  of  the  Republic,  we  have  become  a 
pluralistic  society.  The  abolition  plan  would  make  Ineffective  certain  political 
safeguards  afforded  minority  groups,  especially  black  voters  and  urban,  ethnic 
voters  who  tend  to  reside  in  the  large-city  states  with  large  numbers  of 
electors.  These  safeguards  are.  In  effect.  Insurance  that  the  voices  of 
minorities  will  be  heard,  and  that  the  rights  of  minorities  will  be  protected. 

The  Electoral  College  is  the  only  entity  through  which  the  minorities  can 
be  meaningfully  heard.  The  two  major  parties  within  the  current  electoral 
framework  are  encouraged  to  nominate  candidates  who  show  concern  for  minority 
rights  and  minority  problems.  And  surely  the  minority  interests  safeguarded 
in  the  Electoral  College  are  those  often  urgently  requiring  attention  from 
the  Federal  Government.  The  political  Input  provided  to  minority  groups 
through  the  Electoral  College  is  vitally  important  In  a  political,  electoral 
and  governmental  system  heavily  weighted  in  favor  of  the  majority. 

The  destruction  of  the  two-party  system  through  abolition  of  the  Electoral 
College  would  inevitably  bring  about  the  formation  of  independent  political 
parties  by  minority  groups.  A  subsequently  elected  majority  President  would 
owe  nothing  politically  or  electoral ly  to  minorities,  and  would  have  far  less 
incentive  than  do  Presidents  under  the  present  system  to  consider  minority 
rights  and  needs. 

As  President  Kennedy  pointed  out,  the  Electoral  College  is  needed  as  a 
partial  counterbalance  for  minorities  against  the  force  ma jeur  of  the  majority. 

V I .  Ignoring  the  Strengths  of  the  Electoral  College 

The  Electoral  College  has  worked  successfully  to  insure  the  peaceful 
succession  of  the  Presidency  throughout  our  history.  The  College  has  been 
criticized  because  it  expresses  the  will  of  thepeople  in  a  way  that  tends 
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to  widen  the  margin  of  the  winner.   In  fact,  the  exaggeration  of  the  popular 
victory  in  the  College  serves  us  well  by  defusing  the  disruptive  potential 
of  the  transition  of  power.  After  a  bitterly  fought  election  campaign,  the 
appearance  of  nationwide  backing  for  the  winner  of  the  electoral  vote  and 
elimination  of  doubt  about  the  certainty  of  his  election  may  help  him  win 
broader  acceptance  of  his  assumption  of  the  powers  of  the  Presidency.   In 
contrast,  under  direct  election,  each  one  of  the  180,000  precincts  would 
have  to  be  recounted  In  the  event  of  a  close  election,  either  initially  or 
in  the  runoff  or  both.  There  would  be  a  dangerous  confusion  for  an  uncertain 
period  as  to  who  was  the  President.  Moreover,  the  danger  of  fraud  in  such  a 
situation  would  no  longer  be  localized,  but  would  affect  and  taint  the  entire 
national  vote  count. 

The  criticisms  which  have  been  leveled  at  the  Electoral  College  system 
have  little  foundation.   They  are  as  follows: 

A.  Election  of  a  President  Who  Lacks  a  Popular  Mandate 

On  three  occasions  men  who  lost  the  popular  vote  became  President  - 
John  Quincy  Adams  in  1824,  Rutherford  B.  Hayes  in  1876,  and  Benjamin  Harrison 
in  1888.   In  reality,  the  argument  on  the  elections  of  Adams,  Hayes  and 
Harrison  is  misleading.  Only  in  1888  was  the  system  functioning  as  it  is 
today;  in  that  election  Grover  Cleveland  won  the  popular  vote  (although  by 
only  seven-tenths  of  one  percent)  in  losing  the  Presidency  to  Harrison. 
Does  a  single  deviation  a  century  ago  provide  sufficient  grounds  to 
abandon  a  uniquely  constructive  system  serving  us  well  today? 

While  we  have  had  three  Presidents  who  did  not  receive  a  majority  of  the 

popular  vote,  the  fact  remains  that  the  Electoral  College  discourages  this 

phenomenon,  while  on  the  other  hand  the  abolition  of  the  Electoral  College 
will  virtually  guarantee  that  no  candidate  captures  a  majority  of  the  vote 

in  the  first  Presidential  election,  and  will  create  the  possibility  that 

neither  of  the  candidates  in  the  runoff  election  will  truly  represent  the 
majority  of  the  electorate.  ' 

B.  The  "Faithless  Elector"  Problem 

In  many  states,  electors  are  not  bound  to  vote  for  the  candidate  who  carries 
their  state's  popular  vote.  However,  of  the  20,000  electors  since  the  beginning 
of  our  republic,  only  10  have  been  faithless.  Thus,  even  though  electors  have 
generally  been  legally  free  to  select  whomever  they  please,  custom  and  party 
discipline  have  almost  always  bound  them  to  the  nominee  they  are  pledged  to 
support.  Moreover,  states  can  do  away  with  the  "faithless  elector"  by  legally 
requiring  electors  to  vote  for  the  popular  winner.  A  constitutional  amendment 
could  also  ensure  this  result.  Neither  of  these  two  safeguards  would  require 
elimination  of  the  Electoral  College. 
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In  the  190  years  since  the  U.S.  Constitution  was  ratified,  more  than 
five  hundred  proposals  have  been  advanced  in  Congress  for  abolishing  or 
altering  the  Electoral  College.  All  of  these  proposals  have  failed  because 
the  American  people  and  its  representatives  have  ultimately  realized  the 
relative  merits  of  the  College  as  compared  to  proposed  alternatives.  The 
late  Professor  Bickel  pointed  out,  "To  draw  conclusions  about  future 
political  behavior  under  the  system  about  to  be  dismantled  is  to  take  a 
long  leap  in  the  dark."   In  expressing  skepticism  about  plans  to  eliminate 
the  Electoral  College,  Professor  Bickel  best  summed  up  the  danger  they  hold 
for  our  nation's  future:   "There  are  great  virtues  in  a  conservative  attitude 
towards  structural  features  of  government.  The  sudden  abandonment  of  insti- 
tutions is  an  act  that  reverberates  in  ways  no  one  can  predict  and  many  come 
to  regret.  There  may  be  a  time  when  societies  can  digest  radical  structural 
change,  when  they  are  young  and  pliant,  relatively  small,  containable,  and 
readily  understandable;  when  men  can  see  the  scenery  shift  without  losing 
their  sense  of  direction.  We  are  not  such  a  society." 

Sincerely, 


Nathan  Per  I  mutter 
National  Director 

Anti-Defamation  League  of  B'nai  B'rith 
NP/cm 
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AOVAN4CING  VOUUCSJTARY   LEADERSHIP  IM  A  CHANGING  WORLD 

Chamber  of  Commerce  of  the  United  States  ^6^s »  street  n  w 

MILTON   DAVIS,   VICE  PRESIDENT  202-858-61*0  WASHINOTON.   DC    20062 

LEGISLATIVE  AND  POLITICAL   AFFAIRS 


April  3,  1979 


The  Honorable  Birch  Bayh,  Chairman 
Subcommittee  on  the  Constitution 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.    20510 

Dear  Mr.  Chairman: 

On  behalf  of  the  National  Chambers'  more  than  80,000  members, 
I  wish  to  express  support  for  adoption  of  a  Constitutional  amendment  that 
would  provide  for  election  of  the  President  and  Vice  President  in  one  of 
the  following  ways : 

•  Nationwide  popular  vote;  i.e.,  a  plurality  of  the  popular 
votes  cast  in  the  nation  at  large,  or 

•  The  District  Method;  i.e.,  one  electoral  vote  for  each 
congressional  district  and  two  votes  at  large,  within 
each  state,  with  a  majority  of  electoral  votes  in  the 
nation  required  for  election. 

This  position  was  approved  in  early  1966  by  a  referendum  of 
our  organization  members.   It  was  reaffirmed  and  strengthened  by  our 
Board  of  Directors  In  1975.   And,  it  was  most  recently  presented  in  testi- 
mony on  February  2,  1977,  to  the  Senate  Judiciary  Committee's  Subcommittee 
on  Constitutional  Amendments. 

Having  stated  this  position,  let  me  emphasize  that  we  support 
a  change  to  either  nationwide  popular  vote  or  the  district  method. 

We  appreciate  the  need  for  changing  the  present  general  ticket 
system,  in  which  a  candidate  winning  a  plurality  of  the  popular  votes  in  a 
state  gets  all  of  that  state's  electoral  votes.   This  system  should  be 
abandoned  for  various  reasons,  not  the  least  of  which  is  that  it  gives  such 
leverage  to  the  larger  states  that  even  minimal  fraudulent  activity  could 
swing  the  electoral  votes  of  an  entire  state  and,  in  a  close  election, 
change  the  outcome.   Such  a  "winner  take  all"  system  does  not  square  with 
what  most  people  expect  from  a  truly  "democratic"  election  system. 

However,  then  the  question  arises  of  what  change  to  make. 

While  the  Chamber  supports  either  of  two  systems,  as  previously 
noted,  we  can  appreciate  that  some  may  feel  that  a  switch  from  the  present 
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general  ticket  system  to  nationwide  popular  votes  moves  too  far  too  fast. 

In  that  event,  the  district  method  should  be  a  satisfactory  step. 
This  method  was  a  popular  reform  proposal  in  the  early  years  of  the  Republic. 
Four  times  between  1813  and  1824,  it  was  approved  by  the  Senate.   In  1820, 
it  failed  to  pass  the  House  by  a  92-54  vote,  just  short  of  the  required  two- 
thirds  majority.   This  system  would  tend  to  equate  the  political  pressures 
on  the  President  with  those  felt  by  Members  of  Congress,  since  they  would 
be  elected  by  closely  identical  constituencies. 

The  Chamber  believes  the  time  has  come  to  change  the  present 
system  of  electing  the  President  and  Vice  President  —  and  encourages  the 
Senate  to  start  the  process. 

We  will  appreciate  your  consideration  of  our  views  and  request 
that  this  letter  be  made  a  part  of  the  hearings  record. 

Cordially, 


Cordiaiiy , 

Hilton  Davis,  Vice  President 
Legislative  and  Political  Affairs 


cc:  Members  of  the  Subcommittee 
Nels  Ackerson 
Tom  Parry 
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iUnstiinutun.  ZiJL.  I^UjIj 


April     2.    1979 


c— ..r  ti.jj.  J-..  :.-£► 
■,■    >-  i.  C'jv  ;.". 

S— . .  *  Cr«i..j;.-^.  I.  V. 
v^j  :^»  C    =.n.ni;j«   DC 

""tii:- Er-."v7  Senator    Birch   Bayh 

i-'.ft  -.•»««/■  Lct>rd..T.     cha  irr?an 

-'""^■"  *"""■"■    Senate  Judiciary  Co-j-.ittee 

Constitution  Subcoxjnittee 

Room  102-B 

Russell  Senate  Office  Building 

v;ashington,  D.C.  20510 

Dear  Mr.  Chairman: 

I  Vy-Quld  like  to  advise  you  and  others  concerned 
with  the  question  of  direct  election  of  the  President 
that  the  Congressional  Black  Caucus  as  a  group  has 
taken  no  position  on  this  issue  and  the  proposed 
constitutional  amendment  to  provide  for  direct  elections. 
The  Caucus  ir.em.bers  have  discussed  the  issue  at  some  length 
and  have  found  that  there  are  differing  views  on  both 
the  substance  and  relative  importance  of  the  issue.   As 
is  always  the  case,  individual  members  of  the  Congressional 
Blaclc  Caucus  are  free  to  state  their  own  views  on  this  matter 
but  we  would  like  to  make  clear  that  no  individual  nor  other 
organization  is  expressing  the  Caucus'  position  on  this 
matter . 

Thank  you  for  your  interest  in  our  views  on  this 
issue  before  the  subcommittee  v;hich  you  chair. 

Sincerely, 


-/a 


ardiss  Collins 


Chairwoman 
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John  W^fcott,  Master 
O 

^  April  3,    1979 


Senator  Birch  Bayh 

Russell  Senate  Office  Building 

Room  363 

Washington,    D.    C.    20510 

Dear  Senator  Bayh: 

The  National  Grange,    the  nation's  oldest  and  second  largest  farm 
organization,    has  a  long  history  of  interest  in  electoral  college  reform. 
As  early  as  1922,    at  the  Annual  Session  of  the  National  Grange,    the  Delegate 
Body  passed  a  resolution  calling  for  a  Constitutional  Amendnnent  to  change 
the  method  of  electing  the  President  and  Vice  President  of  the  United  States. 

Since  the  inception  of  our  organization,    shortly  after    the  Civil  War, 
Grange  leadership  has  been  concerned  over  the  possibility  of  electing  a 
person  to  the  high  office  of  President  of  the  United  States  who  would  not 
truly  be  the  elected  representative  of  the  people. 

The  beginning  of  parties  revealed  several  defects  in  the  electoral 
niachinery.     In  the  first  place,    there  was  the  danger  of  having  a  President 
of  one  party  and  a  Vice  President  of  another,    as  happened  in  1796.     Secondly, 
a  tie  for  the  first  place  might  occur,    as  it  did  in  1800.      To  improve  the 
machinery.   Amendment  XII  (1804)  was  added,    providing  for  the  election  of 
President  and  Vice  President  on  separate  ballots. 

Strange  to  relate,    the  Fathers  regarded  the  electoral  machinery  as  'he 
strongest  part  of  the  Constitution,    and  it  was  the  only  part  to  escape  severe 
censure  by  its  critics.      Today,    by  general  consent,    the  machinery  of  the 
electoral  colleges  is  the  weakest  part;    in  practice  it  has  proved  undemo- 
cratic in  the  election  of  1888.     All  efforts  to-date  to  change  this  piece  of 
outworn  constitutional  machinery  have  failed. 

The  debate  continued  within  the  Delegate  Body  of  the  Grange.     In  1922 
at  the  Annual  Session  of  the  National  Grange  held  in  Wichita,    Kansas,    the 
Grange  adopted  their  first  policy  statement  on  Presidential  election.     It 
called  for  the  election  of  the  President  and  Vice  President  of  the  United 
States  by  direct  vote  of  the  people  entitled  to  vote. 
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This  policy  remained  unchanged  until  1948,   when  it  became  apparent 
to  the  Grange  leadership  that  if  this  policy  become  an  amendment  to  the 
Constitution,    the  smaller  states  and  rural  areas  would  not  have  the  same 
weighted  vote  in  an  election  of  President  and  Vice  President  as  the  electoral 
college  system  provided.     However,    they  recognized  that  there  were  mani- 
fest evils  in  the  electoral  college  system  by  which  the  President  and  Vice 
President  are  chosen.     Therefore,    at  the  1948  National  Grange  Session,    a 
resolution  was  passed  calling  for  an  amendment  to  the  Constitution  dis- 
continuing the  present  electoral  college  system  but  continuing  to  give  each 
state  the  same  number  of  electoral  votes  as  the  total  number  of  its  Senators 
and  Representatives  in  the  U.   5.    Congress.      The  candidates  for  President 
and  Vice  President  would  be  credited  with  the  same  percentage  of  the  elec- 
toral vote  as  they  received  of  the  popular  vote  in  each  state,    the  office  to 
go  to  the  candidate  credited  with  the  largest  number  of  electoral  votes. 
This  policy  was  reaffirmed  each  year  from  1948  through   1968. 

In  1969,    a  modified  version  of  that  policy,    known  as  the  "District  Plan" 
was  adopted,    and  that  policy  has  been  reaffirmed  each  year,    from  1970 
through  1976.     The  resolution  adopted  at  our  1976  Annual  Session  reads 
as  follows: 

"ELECTORAL  COLLEGE" 

"The  National  Grange  strongly  favors  the  Electoral  reform  plan  popularly 
known  as  the  "District  Plan,  "  the  principal  provisions  of  which  are:    Each 
State  has  its  same  number  of  electoral  votes  as  at  present--one  for  each 
U.   S.    Representative  and  one  for  each  U.   S.   Senator.     The  President  and 
Vice  President  receiving  the  majority  vote  of  each  district  would  get  that 
district's  electoral  vote;    the  majority  vote  in  the  state  would  determine 
the  two  at-large  electoral  votes  representing  the  two  U.  S.   Senators.     The 
actual  Electoral  College  would  be  eliminated.     In  case  of  a  tie,    the  House 
of  Representatives  would  make  the  decision,    as  now  provided  by  law." 

We  believe  the  "District  Plan"  is  better  than  the  direct  election  of  the 
President  and  Vice  President  because  a  direct  election  might  produce  a 
President  with  only  marginal  support;    moreover,   direct  election  could 
not  onlyharin  the  two-party  system  by  encouraging  third-party  candidates 
interested  only  in  forcing  a  national  run-off  but  also  obliterate    the  role  of 
states  and  state  political  parties  in  presidential  elections. 

We  do  not  presume  to  be  authorities  on  Constitutional  law;    however, 
we  firmly  believe  that  this  policy  carries  out  the  intent  of  our  forefathers 
when  they  first  drafted  the  Constitution.     We  are  confident  that  those  who 
drafted  the  Constitution  did  not  and  could  not  conceive  of  the  country's 
becoming  the  vast  complex  of  cities,    urban  and  rural  areas  that  the  United 
States  is  today.     Therefore,    they  did  not  see  the  necessity  of  assuring  each 
person  the  right  to  share  equally  in  the  election  of  the  President  and  Vice 
President,     Theirs    was  a  close-knit  life  and  the  voters  knew  each  elector 
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and  had  more  assurance  of  his  carrying  out  the  will  of  the  populace  when  he 
cast  his  electoral  vote.     This  truly  does  not  apply  today  to  the  twentieth 
century. 

The  National  Grange,    representing  family  farmers  and  other  residents 
of  rural  America,   firmly  believes  that  the  direct  election  of  President  and 
Vice  President  would  leave  us  with  a  voice  but  our  words  would  never  be 
heard,    as  the  large  states  with  their  large  population  in  metropolitan  areas 
could  control  the  election  of  President  and  Vice  President.     In  fact,   a  candi- 
date for  office  would  only  have  to  campaign  in  12  of  our  50   states  and  only  a 
handful  of  the  major  cities.     This  could  not  lead  to  a  truly  representative 
elected  official  to  direct  our  great  nation,    as  was  the  intent  of  our  Founding 
Fathers. 

We  want  the  vote  of  rural  Annerica  to  have  an  equal  influence  with  the 
metropolitan  vote.     We  feel  that  an  annendment  to  the  Constitution  to  re^'ise 
the  present  electoral  college  procedure,   as  outlined  in  this  letter,   will  pro- 
vide for  equal  representation. 

Sincerely  yours. 


W.   Scott,    Master 


e  National  Grange 
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The  National  Law  Center  April  5,  1979 

Honorable  Birch  Bayh,  Chairman 

and  Members  of  Subcommittee  on  Constitution 

United  States  Senate 

Washington,  D.  C.  20510 

Dear  Senators: 

RE:   THE  ELECTORAL  COLLEGE:   Incorrect,  Incomplete,  and 
Misleading  Analyses  of  Voting  Power  Prepared  by  the 
Congressional  Research  Service 

Two  studies  purporting  to  be  of  the  distribution  of  voting 
power  under  the  existing  electoral  college  system  were  recently  pre- 
pared by  the  Congressional  Research  Service  of  the  Library  of  Congress 
[CRS],  and  were  placed  in  the  Congressional  Record  as  part  of  the 
debate  on  a  proposed  amendment  to  require  the  direct  election  of  the 
President  and  Vice  President.   The  studies  appear  to  be  somewhat  con- 
tradictory, and  have  been  the  subject  of  comment  and  argument  by  Mem- 
bers of  the  Senate  taking  positions  on  this  issue. 

As  the  person  who  first  used  techniques  well  known  and 
accepted  in  the  fields  of  mathematics  and  political  science  to  make 
a  complete  computer  analysis  of  the  voting  power  under  the  Electoral 
College,  and  whose  studies  have  been  widely  cited,  followed,  and 
relied  upon  in  this  and  related  fields  such  as  weighted  voting,  multi- 
member districts,  I  would  like  to  briefly  comment  on  these  two  studies 
which  have  apparently  created  confusion  to  Members  of  the  Senate  and 
their  able  staffs.   In  my  view,  both  of  the  studies  are  incomplete, 
incorrect,  and  misleading. 

FIRST  CRS  MEMO 

The  first  of  the  two  studies ,  undated  as  it  appears  in 
the  Congressional  Record  at  pages  S2716-7,  March  14,  1979,  Vol.  125, 
No.  31,  but  apparently  dated  March  5,  1979,  purports  to  compare  the 
percentage  of  the  electoral  vote  each  state  can  cast  in  a  presiden- 
tial election  with  the  percentage  of  the  nationwide  popular  vote 
attributable  to  each  state.   From  this  comparison,  it  further  pur- 
ports to  show  whether  and  to  what  extent  a  state  will  gain  or  lose 
some  advantage  if  an  amendment  providing  for  a  direct  popular  elec- 
tion were  adopted.   This  study  is  mathematically  incomplete  and 
incorrect,  and  the  results  appear  to  be  misleading,  for  at  least  two 
major  reasons. 
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First,  it  has  long  been  clear  that  the  voting  power  of 
entity  —  a  state,  a  legislator,  the  holder  of  stock,  etc.  —  is 
not  necessarily  proportional  to  the  number  of  votes  it  can  cast. 
Instead,  any  such  analysis  must  consider  the  total  number  of  votes, 
the  number  of  voting  entities,  and  the  relative  distribution  of 
votes  among  those  entities  to  determine  the  voting  power  of  each. 
As  a  trivial  example,  it  is  clear  that  any  entity  having  more  than 
50%  of  the  votes  in  a  given  situation  would  have  100%  of  the  voting 
power,  and  that  all  other  voting  entities  —  whether  they  had  10%, 
25%,  or  even  49%  of  the  total  number  of  the  votes  --  would  in  fact 
have  no  voting  power  whatsoever;  0%!   Furthermore,  where  there  are 
a  large  number  of  small  voters  —  as  for  example  stockholders  in  a 
widely  held  corporation  —  one  does  not  need  an  advanced  degree  in 
mathematics  to  realize  that  control  of  as  little  as  40%  of  the  vote 
may  give  the  holder  far  more  than  40%  of  the  voting  power,  both  in 
theory  and  in  practice. 

The  fallacy  of  the  comparisons  made  in  the  first  CRS 
study  may  be  easily  illustrated  with  three  simple  examples  using  a 
much  smaller  number  of  "states"  for  ease  of  comprehension.   In  the 
first  example  [EXAMPLE  1] ,  assume  that  there  are  only  three  states 
with  populations  of  1,000,000,  3,000,000,  and  5,000,000  respectively. 
Following  the  existing  rule  that  each  state  is  to  be  allocated 
electoral  votes  in  proportion  to  its  population,  plus  two  additional 
votes  corresponding  to  its  number  of  senators,  the  states  would  have 
3,5,  and  7  electoral  votes  respectively.   If  a  table  were  construc- 
ted along  the  lines  of  Table  I  in  the  first  CRS  study  —  using  the 
same  simplistic  mathematical  analysis  ~  it  would  show  that  small 
states  A  and  B  would  lose  power  under  a  switch  to  a  direct  election, 
and  that  large  state  C  would  significantly  gain  in  voting  power. 
However,  a  moment  of  reflection  will  show  that  since  large  state 
C  casts  a  clear  majority  of  the  electoral  votes,  it  and  it  alone 
determines  the  results  of  any  presidential  election.   The  votes  of 
little  states  A  and  B,  and  of  the  voters  in  states  A  and  B,  are 
completely  irrelevant,  and  cannot  affect  the  results  of  the  elec- 
tion in  any  way.  Any  astute  candidate  for  president  would  totally 
ignore  states  A  and  B  and  their  voters,  and  concentrate  solely  on 
large  state  C. 

If,  in  this  first  example,  the  electoral  college  were 
abolished  and  a  direct  election  were  instituted,  little  states  A 
and  B  and  their  citizens  would  gain  voting  power;  indeed,  since  they 
have  none  whatsoever  under  the  present  system,  their  gain  would  be 
infinite!   Although  it  would  still  be  true  that  the  citizens  of 
large  state  C  could  still  control  the  election  if  they  all  voted 
for  the  same  candidate,  the  voters  in  little  states  A  and  B  would 
and  could  play  a  decisive  role  in  the  much  more  usual  situation 
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where  there  was  a  significant  split  in  the  votes  of  residents  of 
large  state  C.   Indeed,  even  if  75%  of  the  voters  in  large  State  C 
agreed  as  to  a  particular  candidate,  citizens  of  the  smaller 
states  A  and  B  would  still  exercise  a  significant  voting  power. 
In  other  words,  it  would  take  an  overwhelming  majority  of  almost 
80%  of  the  voters  in  large  State  C  voting  for  the  same  candidate  to 
make  it  impossible  for  voters  in  small  states  A  and  B  to  affect 
the  election. 

As  a  second  simple  example  [EXAMPLE  2]  illustrating  the 
fallacy  of  the  CRS's  technique  of  mathematical  analysis,  consider 
an  electoral  college  system  composed  of  three  states  D,  E,  and  F, 
with  populations  of  1,000,000,  5,000,000,  and  5,000,000.   The  num- 
ber of  electoral  votes,  the  percentage  of  the  electoral  vote,  and 
the  percentage  of  the  populations  of  each  state  are  shown  in 
EXAMPLE  2,  calculated  and  again  presented  along  the  lines  of  Table  I 
in  the  first  study  prepared  by  the  Congressional  Research  Service. 
This  table  purports  to  show  that  a  switch  to  a  popular  election 
would  substantially  disadvantage  small  state  D,  while  benefiting 
large  states  E  and  F.  However,  once  again  a  moment  of  reflection 
would  indicate  that  under  the  present  electoral  college  system 
each  state  has  exactly  the  same  chance  of  affecting  the  outcome  of 
a  presidential  election,  since  a  president  can  be  elected  with  a 
coalition  consisting  of  any  two  states.  The  combination  of  D  and  E 
with  10  votes  (or  D  and  F  with  10  votes)  is  no  more  powerful  than 
the  combination  of  E  and  F  with  14  votes.   Thus,  contrary  to  the 
table  and  the  implications  the  CRS  might  seek  to  draw  from  it, 
states  D,  E,  and  F  each  have  an  equal  voting  power.   Contrary  to  the 
table,  a  change  to  a  direct  election  would  decrease  the  power  of 
small  state  D  by  a  factor  of  3.6  [33-1/3%  divided  by  9.09%]  rather 
than  by  a  factor  of  1,94  [17.65%  divided  by  9.09%]  as  the  table 
apparently  indicates.  Similar  adjustments  would  be  necessary  with 
regard  to  large  states  E  and  F. 

A  slightly  more  complicated  example  was  cited  by  Mann 
and  Shapley  in  their  study  of  voting  power  under  the  electoral 
college,  Mann  and  Shapley,  "Values  of  Large  Games,  VI:  Evaluating  the 
Electoral  College  Exactly,"  Rand  Memo  RM  3158-PR,  May  1962.  A  com- 
parison showing  how  it  would  appear  as  analyzed  using  the  techniues 
of  Mann  and  Shapley,  are  shown  in  EXAMPLE  3  [with  attachment].   Using 
the  techniques  employed  by  the  CRS ,  it  would  appear  that  only  large 
state  H  would  benefit  from  a  change  to  a  direct  election.  Actually, 
As  Mann  and  Shapley  indicate,  large  state  H  would  lose  power,  middle- 
sized  states  I  and  J  would  increase  in  power,  and  small  state  K  would 
lose  far  more  power  than  the  table  would  indicate.  Most  surprisingly 
of  all,  the  smallest  state  L,  which  under  the  electoral  college  system 
would  have  no  power  at  all,  would  gain  power  under  a  switch  to  the 
direct  election  although  the  CRS  calculations  would  show  it  with  a 
loss  of  over  50%! 
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The  three  examples  which  have  been  cited  demonstrate, 
perhaps  more  clearly  than  thousands  of  words  of  argument,  that  the 
mathematical  approach  adopted  by  the  CRS  cannot  be  relied  upon  to 
provide  a  reliable  indication  of  the  changes  in  the  power  of  the 
states  to  affect  a  presidential  election  if  a  change  were  made  from 
the  electoral  college  to  a  direct  election.  This  is  true  for  at 
least  two  reasons . 

The  first  and  major  fallacy  of  the  CRS  calculation  is 
to  assume,  incorrectly,  that  voting  power  is  necessarily  propor- 
tional to  the  percentage  of  votes  one  can  cast.  It  has  long  been 
known  in  the  fields  of  mathematics  and  political  science  that  this 
is  not  true,  and  calculations  which  demonstrate  and  apply  this  to 
common  voting  situations  —  e.g.,  voting  power  in  Congress,  stock- 
holders' meetings,  the  French  Assembly,  New  York  City's  Board  of 
Estimate,  weighted  voting,  multi-member  districts,  and  the  electoral 
college  itself  —  have  been  widely  published  during  the  1960 's. 
Despite  slight  differences  in  the  mathematical  approach,  there 
appears  to  be  a  universal  agreement  that  the  only  meaningful  mea- 
sure of  voting  power  is  the  ability  of  the  voter,  by  and  through  his 
vote,  to  affect  the  outcome  of  the  voting  process.   As  the  New  York 
Court  of  Appeals  has  held:   "The  significant  standard  for  measuring 
...  voting  power,  as  Mr.  Banzhaf  points  out,  is  ...  his  [voting  mem- 
ber's] 'ability  ***,  by  his  vote  to  affect  the  passage  or  defeat  of 
a  measure'  ...",  lannucci  v.  Board  of  Supervisors,  20  N.Y.2d  244,  229 
N.E.2d  195,  282  N.Y.S.2d  502  (1967),  see  also  Mann  and  Shapley, 
"One  elementary  point  is  that  power,  in  any  reasonable  sense  of  the 
word,  is  not  automatically  proportional  to  the  voting  strengths" 
(discussing  the  electoral  college) . 

To  calculate  the  ability  of  an  entity  to  affect  the  out- 
come of  a  decision  by  and  through  his  vote,  one  does  not  look  simply 
at  the  percentage  of  votes  allocated  to  each  entity.   Instead,  one 
must  look  at  the  number  of  votes  allocated  to  each  voting  entity  and 
to  the  number  of  votes  needed  for  passage  or  defeat  [or  election]  , 
and  from  these  calculate  the  percentage  of  the  combinations  in  which 
a  particular  voter  will  be  critical.  From  these  calculations,  and 
only  from  these  calculations,  can  a  meaningful  and  generally  accepted 
measure  of  voting  power  be  determined.   As  the  N.  Y.  Court  of  Appeals 
put  it,  "in  order  to  measure  the  mathematical  voting  power  ...  it 
would  be  necessary  to  have  the  opinions  of  experts  based  upon  com- 
puter analyses,"  Id. 


392 

As  noted  previously,  these  studies  have  In  fact  been 
made,  not  only  of  related  voting  systems,  but  also  of  the  electoral 
college.   Based  upon  three  different  allocations  of  electoral  votes 
In  the  period  during  1960  and  1961,  Mann  and  Shapley  calculated 
the  relative  abilities  of  each  state  to  affect  the  election  of  the 
president,  and  found  that  there  is  "a  systematic  bias  giving  an 
advantage  to  the  large  states."  Id.  at  8-9.  My  own  studies  demon- 
strated the  same  factor  In  this  and  many  other  voting  situations. 
It  has  been  called  the  weighted  voting  effect ,  and  Is  described  in 
great  detail  in  Banzhaf,  Weighted  Voting  Doesn't  Work;  A  Mathemati- 
cal Analysis,  19  Rutgers  L.  Rev.  319  (1965). 

Instead  of  noting  this  factor,  and  Incorporating  it  into 
their  calculations,  the  CRS  merely  subtracted  one  percentage  from 
another  percentage  to  obtain  a  gain/loss  figure.   From  a  mathematical 
point  of  view,  there  is  no  meaning  to  the  resulting  figures,  since 
there  is  no  basis  for  subtracting  different  percentages  one  from  the 
other.   One  might,  for  example,  subtract  a  baseball  player's  batting 
average  from  his  fielding  percentage,  but  the  result  would  have  vir- 
tually no  theoretical  or  practical  significance.   One  might  also  sub- 
tract a  Senator's  NFU  [National  Farmers  Union]  rating  from  his 
National  Security  Index  [both  of  which  are  percentages]  but  the 
results  would  likewise  be  devoid  of  any  real  meaning.   Instead,  the 
CRS  should  have  calculated  [or  at  least  relied  on  the  calculations 
of  others]  as  to  the  relative  voting  strength  of  a  state  under  the 
electoral  college  and  direct  election  plans,  and  compared  the  results. 
The  result  of  comparing  two  similar  percentages  [1978  vs.  1977  bat- 
ting average,  for  example]  is  relevant;  the  result  of  comparing  two 
unrelated  percentages  is  far  more  dubious. 

A  second  major  problem  of  the  first  CRS  study  was  that 
it  seems  to  assume  that  states  have  voting  power  in  the  presidential 
elections.  Yet,  as  is  well  known,  it  is  the  citizens  of  the  different 
states  who  vote,  and  whose  votes,  no  matter  in  what  form  they  may  be 
counted  [electoral  college,  proportional  system,  district  system, 
direct  election,  preferential  ballots,  etc.]  ultimately  affect  the  out- 
come of  the  election.   If  states  themselves  voted,  or  indeed  if  states 
as  states  could  be  said  to  have  a  clear  preference  for  one  candidate 
over  another,  then  it  might  be  appropriate  to  talk  in  terms  of  and 
to  discuss  the  voting  power  of  a  state.   On  the  contrary,  since  it  is 
citizens  and  residents  rather  than  states  which  have  a  preference, 
and  who  express  this  preference  by  and  through  their  votes,  it 
would  seem  to  make  more  sense  to  talk  in  terms  of  the  voting  power  of 
the  individual  citizen  voters.   In  other  words,  although  it  is  possible 
to  determine  mathematically  how  often  the  electoral  votes  of  a  state 
may  be  critical  in  affecting  the  outcome  of  a  presidential  election 
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[and  this  is  the  only  context  in  which  the  voting  power  of  a  state 
as  a  state  has  any  real  significance],  it  would  seem  to  be  more  rele- 
vant to  a  consideration  of  a  constitutional  amendment  affecting  the 
means  by  which  voters  elect  a  president  to  consider  the  effect  of 
any  change  on  the  voting  power  of  the  voters  of  each  state  rather 
than  on  the  state  itself. 


SECOND  CRS  MEMO 

The  second  study  prepared  by  the  Congressional  Research 
Service,  which  appears  in  the  Congressional  Record  at  S2718-8  of 
March  14,  1979,  Vol.  125,  No.  31,  and  also  at  S2840-1  of  March  15,  1979, 
No.  32,  appears  to  address  this  more  important  problem  of  the  effect 
of  any  amendment  upon  the  voting  power  of  citizens  of  the  various 
states.   However,  once  again  the  conclusions  appear  to  be  incorrect 
and  misleading.   The  study  concludes: 

"There  are  two  independent  biases  operating  in  the 
electoral  college.  One,  which  was  illustrated  by  the 
March  5,  1979  computations  to  which  you  referred,  defi- 
nitely favors  the  less  populous  states.   A  second,  the 
general  ticket,  definitely  favors  the  more  populous 
states.   It  has  thus  far  lay  beyond  the  expertise  of 
political  scientists  to  prove  quantitatively  and  conclu- 
sively which  of  these  biases  is  more  significant." 

My  response  and  analysis,  briefly,  would  be  as  follows: 

There  are  not  two  but  three  separate  "biases"  or  factors 
at  work.   The  first,  which  was  noted  in  the  first  CRS  study,  results 
from  the  fact  that  each  state  is  guaranteed  a  minimum  of  three  elec- 
toral votes,  two  corresponding  to  their  senatorial  representation, 
regardless  of  population.   This  is  sometimes  known  as  the  "two-elector 
bias."  The  second  factor  or  "bias,"  which  was  totally  ignored  by 
the  Congressional  Research  Service,  results  from  the  weighted  voting 
effect.   It  has  been  thoroughly  explored  in  a  number  of  detailed 
studies,  all  of  which  show  "a  systematic  bias  giving  an  advantage 
to  the  larger  states."  The  third  factor,  which  the  second  CRS  memo 
notes  in  connection  with  my  studies ,  results  from  the  general  ticket 
winner-take-all  method  of  allocating  electoral  votes. 

Contrary  to  the  impression  one  might  draw  from  the  CRS 
memos,  these  factors  have  not  each  been  considered  in  isolation.^ 
In  their  studies  of  the  electoral  college  and  the  power  of  indivi- 
dual states  to  affect  the  outcome  of  presidential  elections,  Mann 
and  Shapley  examined  the  combined  effect  of  both  of  the  first  two 
factors  [two-elector  and  weighted  voting].   In  my  studies  of  the 
power  of  individual  citizen-voters,  I  examined  the  combined  effect 
of  all  three  factors.  Thus  my  conclusion,  that  the  current  electoral 
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system  strongly  favors  the  voters  in  the  large  states  at  the  expense 
of  those  in  the  small  and  medium-sized  states,  is  not  something 
which  should  be  balanced  off  against  some  other  factor  or  bias. 
Instead,  I  concluded  that  DESPITE  THE  BUILT-IN  TWO-ELECTOR  BIAS  IN 
FAVOR  OF  THE  SMALL  STATES,  THE  OVERALL  EFFECT  OF  THE  ELECTORAL  COL- 
LEGE SYSTEM  IS  TO  GIVE  VOTERS  IN  THE  LARGER  STATES  SEVERAL  TIMES 
THE  VOTING  POWER  OF  VOTERS  IN  THE  SMALL  AND  MEDIUM-SIZED  STATES. 

Contrary  to  the  impression  created  by  the  CRS  memo,  there 
is  general  agreement  among  political  scientists  as  to  the  distribu- 
tion of  voting  power  under  the  electoral  college,  and  some  empiri- 
cal data  to  suggest  that  the  political  process  recognizes  this  and 
reacts  accordingly.  However,  to  suggest  that  more  empirical  evi- 
dence is  necessary  to  "prove  quantitatively  and  conclusively"  that 
these  "biases"  exist  is  to  confuse  the  determination  of  an  abstract 
and  theoretical  quantity  with  its  empirical  effects. 

A  simple  example  can  illustrate  this  point.   Suppose 
it  were  decided  that  the  Chief  Justice  of  the  Supreme  Court  were 
to  be  able  to  cast  three  votes  in  every  case ,  and  that  the  remain- 
ing eight  Justices  could  cast  only  one.  Although  one  would  not 
have  to  be  a  mathematician  to  appreciate  it,  simple  mathematical 
calculations  would  demonstrate  that  this  new  system  has  vastly 
increased  the  voting  power  of  the  Chief  Justice;  in  the  CRS's  words, 
that  the  system  has  a  strong  "bias"  in  favor  of  the  Chief  Justice. 
Regardless  of  the  personalities  of  the  Justices,  and  the  Issues 
they  confronted,  it  would  be  overwhelmingly  clear  that  the  person 
with  three  votes  has  more  voting  power  than  the  person  with  one  vote. 

However,  it  is  quite  possible  that  in  practice  many 
different  things  might  happen.   If  the  Chief  Justice  and  his  views 
or  philosophy  were  very  unpopular  with  the  remainder  of  the  Court, 
he  might  in  fact  never  have  an  ability  to  affect  the  outcome.   On 
the  other  hand,  if  he  were  already  very  popular  and  had  a  lot  of 
support  for  his  positions  among  the  other  Justices,  giving  him  an 
additional  number  of  votes  might  have  very  little  effect.   Finally, 
if  on  a  large  number  of  issues  the  Justices  were  philosophically 
divided  into  two  camps  such  that  the  votes  commanded  by  each  camp 
[including  the  three  of  the  Chief  Justice]  tended  to  be  nearly 
equal,  one  or  two  members  of  the  Court,  each  having  only  one  vote, 
might  in  fact  exercise  the  crucial  voting  control. 

In  all  of  the  above  indications ,  empirical  observers 
of  the  Court  would  not  be  able  to  prove  that  the  Chief  Justice's 
power  had  increased.  The  number  of  times  he  was  in  the  majority 
or  minority,  the  number  of  arguments  specifically  slanted  to  pick 
up  his  vote,  etc.  would  not  reflect  his  changed  voting  power. 
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For  very  similar  reasons,  a  Senator  on  the  very  far  right  or  very 
far  left  of  most  issues  might  find  that  he  has  little  actual  voting 
power,  and  giving  him  two  or  three  votes  to  cast  would  not  change 
the  realities  of  the  situation.  Yet,  no  one  would  doubt  that  a 
Senator  able  to  case  three  votes  on  the  Senate  floor  would  have  more 
voting  power  than  his  colleagues  who  can  only  cast  one! 

To  understand  why  all  of  this  should  be,  one  must  under- 
stand that  voting  power  is  simply  a  measure  of  the  advantages  con- 
ferred upon  an  individual  or  entity  by  the  voting  rules  of  the  system 
itself,  and  not  of  how  that  advantage  is  actually  used  by  the  voting 
members.   The  personalities,  the  issues,  and  many  other  empirical 
factors  can  influence  how  in  fact  members  in  a  voting  system  will  be 
able  to  exercise  their  voting  power,  but  all  of  these  factors  are 
external  to  the  rules  of  the  system  itself.   It  is  the  rules  of  the 
system  —  the  number  of  votes  allocated  to  each  voting  entity,  the 
number  of  votes  needed  to  pass  or  defeat  a  measure,  the  presence  of 
any  veto  powers,  etc.  —  which  determines  what  we  call  voting  power. 
While  persons  considering  whether  to  change  such  a  system  should 
naturally  consider  the  practical  effects,  they  should  not  confuse 
these  with  the  concept  of  voting  power  which  is  independent  of  these 
many  empirical  factors.   For,  as  the  New  York  Court  of  Appeals  noted: 
"nor  will  practical  experience  in  the  use  of  such  plans  furnish  rele- 
vant data  since  the  sole  criterion  is  the  mathematical  voting  power 
which  each  legislator  possesses  in  theory  —  i.e.,  the  indicia  of 
representation  —  and  not  the  actual  voting  power  he  possesses  in 
fact  —  i.e.,  the  indicia  of  influence."   Id. 


SUMMARY  AND  CONCLUSIONS 

1.   There  are  three  separate  factors  or  "biases"  which 
tend  to  affect  voting  power  under  the  present  electoral  college 
system.   The  first,  which  results  from  the  "extra"  two  electoral 
votes  to  which  each  state,  no  matter  how  small,  is  entitled,  tends 
to  substantially  benefit  the  smaller  states  and  their  residents. 
The  second,  which  results  from  the  fact  that  voting  power  depends 
not  solely  on  the  number  of  votes  one  has  but  also  upon  the  distri- 
bution of  votes  among  other  voting  entities  [the  so-called  weighted 
voting  effect],  produces  "a  systematic  bias  giving  an  advantage  to 
the  larger  states"  according  to  several  computer-assisted  studies. 
The  third,  which  results  from  the  fact  that  under  the  winner-take- 
all  system  the  residents  of  larger  states  tend  to  control  large 
numbers  of  votes,  strongly  favors  the  residents  of  the  larger  states. 
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2.  The  combined  effect  of  these  three  factors  has  been 
studied  with  the  use  of  computers.   The  combined  effect  of  these 
three  factors  is  that  under  the  present  electoral  college,  voters 
in  the  few  large  states  have  substantially  more  voting  power  than 
voters  in  the  middle  and  small  states.   In  effect,  the  "bias"  resul- 
ting from  the  winner-take-all  factor  overwhelms  the  other  two  factors. 

3.  Under  a  direct  election  for  president,  voters  in  all 
states  would  have  equal  voting  power.   Thus  a  change  to  the  direct 
election  of  the  president  would  substantially  reduce  the  "excess" 
[more-than-average]  voting  power  now  enjoyed  by  the  residents  of  the 
larger  states,  and  increase  the  less-than-average  voting  power  which 
citizens  in  the  middle  and  smaller  states  have. 

A.  Naturally,  in  considering  the  proposed  constitutional 
amendment.  Senators  may  wish  to  consider  factors  other  than  the  voting 
power  in  their  own  states.  They  may  wish  to  carefully  consider  the 
changes  any  such  amendment  would  make  on  our  two-party  system,  on 
third-party  candidates,  on  the  problems  of  election  fraud,  etc.,  as 
well  as  the  practical  effect  upon  particular  groups  such  as  Blacks, 
farmers,  rural  residents,  etc. 

5 .  However ,  insofar  as  voting  power  advantages  are  an 
important  consideration,  they  are  well  known  and  have  been  calculated 
with  reasonable  precision  using  a  technique  of  analysis  which  is 
generally  accepted  and  which  incorporates  all  of  the  factors  or  "biases" 
discussed  above.  The  results,  calculated  for  the  electoral  vote 
distribution  of  1964  and  based  upon  the  population  of  the  1960 
census ,  are  presented  immediately  hereafter . 


John  F.  Banzh. 
JFB:fdr  '   Professor  of  Law, 
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VOTE 

POPULAR 
VOTE 

3 
5 
9 

PERCENTAGE  OF 
ELECTORAL  VOTE 

17.65 
29.41 
52.94 

EXAMPLE 

PERCENTAGE  OF 
POPULAR  VOTE 

9.09 
27.27 
63.64 

1 

PERCENTAGE  GAIN/LOSS 
UNDER  DIRECT  ELECTION 

A 
B 
C 

1,000,000 
3,000,000 
7,000,000 

-48.2 

-7 
+20.2 

D 

1,000,000 

3 

17.65 

9.09 

E 

5,000,000 

7 

41.18 

45.45 
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5,000,000 

7 

41.18 

45.45 

-48.5 

+10.37 

+10.37 
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12.9 
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Btate 
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Appendix* 

Table  I 

PRESENT  ELECTORAL  COLLEGE 

Ptrctnt 
Popula-  Electoral  Relative  Exce»* 

tionlttO  Vote  Voting  Voting 

Centu*  1»H  Power  (t)        Power  (3) 


Percent  Devia- 
tion From 
Average  Vot- 
ing Power  (k) 


Alabama   ...._ _  3266740. 

Alaska  226167. 

Arizona 130216L 

Arkansas 1786272. 

California 15717204. 

Colorado 1753947. 

Connecticut 2535234. 

Delaware 446292. 

Dist  of  Columbia  763956. 

Florida 4951560. 

Georgia   3943116. 

Hawaii  632772. 

Idaho  667191. 

Illinois  10081158. 

Indiana 4662498. 

Iowa  - 2757537. 

Kansas  2178611. 

Kentucky 3038156. 

Louisiana 3257022. 

Maine 969265. 

Maryland 3100689. 

Massachusetts   _  5148578. 

Michigan 7823194. 

Minnesota 3413864. 

Mississippi    2178141. 

Missoon    4319813. 

Montana 674767. 

Nebraska 1411330. 

Nevada    285278. 

New  Hampshire-  606921. 

New   Jersey 6066782. 

New    Mexico 951023. 

New   York 16782304. 

North  Carolina^.  4556155. 

North   Dakota 632446. 

Ohio 9706397. 

Oklahoma 2328284. 

Oregon 1768687. 

Pennsylvania   11319366. 

Rhode  Island 859488. 

South  CaroUna—  2382594. 

South    Dakota 680514. 

Tennessee 3567089. 

Texas 9579677. 

Utah 890627. 

Vermont 389881. 

Virginia 3966949. 

Washington 2853214. 

West  Virginia 1860421. 

Wisconsm  __ _  3951777. 

Wyoming 330066. 


10 

3 

5 

6 

40 

6 

8 

3 

3 

14 

12 

4 

4 

26 

13 

9 

7 

9 

10 

4 

10 

14 

21 

10 

7 

12 

4 

5 

3 

4 

17 

4 

43 

13 

4 

26 

8 

6 

29 

4 

8 

4 

11 

25 

4 

3 

12 

9 

7 

12 

3 


1.632 
1.838 
1281 
1.315 
3.162 
1.327 
1.477 
1.308 
1.000 
1.870 
1.789 
1.468 
1.429 
2.491 
1.786 
1.596 
1.392 
1.521 
1.635 
1.186 
1.675 
1.834 
2262 
1.597 
1.392 
1.710 
1.421 
1231 
1.636 
1.499 
2.063 
1.197 
3.312 
1.807 
1.468 
2.539 
1.541 
1.321 
2.638 
1259 
1.524 
1.415 
1.721 
2.452 
1237 
1.400 
1.784 
1.569 
1.506 
1.788 
1.521 


63.2 
83.8 
28.1 
31.5 

2162 
32.7 
47.7 
30.8 
.0 
87.0 
78.9 
46.8 
42.9 

149.1 
78.6 
59.6 
39.2 
52.1 
63.5 
18.6 
67.5 
83.4 

126.2 
59.7 
392 
71.0 
42.1 
23.1 
63.6 
49.9 

106.3 
19.7 

2312 
80.7 
46.8 

153.9 
54.1 
32.1 

163.8 
25.9 
52.4 
41.5 
72.1 

1452 
23.7 
40.0 
78.4 
56.9 
50.6 
78.8 
52.1 


-3.0 

92 

-23.9 

-21.9 

87.9 
-21.1 
-122 
-22.3 
-40.6 

11.1 

6.3 

-12.8 

-15.1 

48.0 
6.1 

-52 
-17.3 

-9.6 

-2.9 

-29.5 

-.4 

9.0 

34.4 

-5.1 

-17.3 

1.6 

-15.5 

-26.9 

-2.8 
-10.9 

22.6 
-28.9 

96.8 

7.4 

-12.8 

50.9 

-«.4 
-21.5 

56.8 
-25.2 

-9.5 

-15.9 

2.3 

45.7 

-26.5 

-16.8 

6.0 

-6.8 

-10.5 

62 

-9.6 


(1)  Inclndea  the  Dlatiiet  of  Colombia. 

(2)  lUtlo  of  Totlnc  power  of  dtlscns  of  state  compared  with  voten  of  the  moet  deprlred  tUte. 

(3)  Percent  by  which  votlnc  power  exceeds  that  of  the  most  deprlTed  voters  (deviations). 

(4)  Percent  by  which  voting  power  deviated  from  the  averace  of  the  flcnres  In  column  4. 
Minns  sltcns  In  Tables  I-III  Indicate  less  than  average  voting  power. 

?."^/7"P/  VL-  *•  *«'*•■■•  Law  *■»«■»  817-48   (1»«8)  *  79  ^au  Law  Jociwal  1809-88 
(19M)  //  OoMPonM  CALCCLATioiia  Maoi  U»du  DiaBCTioii  o»  AoTBoa  BT  Pmor.  Mabti* 

G.E.-235  TiM»-SaAasD  Courvnn  Ststbh. 
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state 

yame 

(1) 


Alabama    

Alaska   

Arizona    ..  _ 

.Arkansas 
California    _ 

Colorado       

Connecticut     . 

Delaware 

Dist.  of  Columbia 

Florida 

Georgia    

Hawaii       

Idaho       

Illinois    „  .. 

Indiana 

Iowa      . 

Kansas    

Kentucky  

Louisiana        .       . 

Maine        

Maryland  

Massachusetts     . 

Michigan     

Minnesota     

Mississippi    .    . 
Missouri 
Montana 
Nebraska 
Nevada  .     . 

New   Hampshire 
New    Jersey    ._ 
New    Mexico 
New    York 
North  Carolina 
North    Dakota 

Ohio  

Oklahoma   

Oregon 

Pennsylvania     . 
Rhode  Island 
South    Carolina 
South    Dakota 

Tennessee 

Texas  

Utah  _.. 

Vermont    

Virginia  — _ 

Washington    

West  Virginia 

Wisconsin   

Wyoming    


Table 

II 

PROPORTIONAL  SYSTEM 

Percent 

Percent  Devia- 

Popula- 

Electoral 

Relative 

Exce$$ 

tion  From 

tion  1960 

Vote 

Voting 

Voting 

Average  Vot- 

Ceniut 

t96i 

Power  ft) 

Pov>er  (S) 

ing  PoyBer  fi) 

3266740. 

10 

1.203 

20.3 

-26.5 

226167. 

3 

5.212 

4212 

218.7 

1302161. 

5 

1.509 

50.9 

-7.7 

1786272. 

6 

1.320 

32.0 

-19.3 

15717204. 

40 

1.000 

.0 

-38.9 

1753947. 

6 

1.344 

34.4 

-17.8 

2535234. 

8 

1.240 

24.0 

-24.2 

446292. 

3 

2.641 

1641 

61.5 

763956. 

3 

1.543 

54.3 

-5.6 

4951560. 

14 

1.111 

11.1 

-32.1 

3943116. 

12 

1.196 

19.6 

-26.9 

632772. 

4 

2.484 

148.4 

51.9 

667191. 

4 

2.356 

135.6 

44.0 

10081158. 

26 

1.013 

1.3 

-38.0 

4662498. 

13 

1.096 

9.6 

-33.0 

2757537. 

9 

1.282 

28.2 

-21.6 

2178611. 

7 

1.263 

26.3 

-22.8 

3038156. 

9 

1.164 

16.4 

-28.8 

3257022. 

10 

1.206 

206 

-26.2 

969265. 

4 

1.622 

622 

-.8 

3100689. 

10 

1267 

26.7 

-22.5 

5148578. 

14 

1.068 

68 

-34.7 

7823194. 

21 

1.055 

5.5 

-35.5 

3413864. 

10 

1.151 

15.1 

-29.6 

2178141. 

7 

1.263 

26.3 

-22.8 

4319813. 

12 

1.092 

9J 

-33.3 

674767. 

4 

2.329 

132.9 

42.4 

1411330. 

5 

1.392 

.19.2 

-14.9 

285278. 

3 

4.132 

313.2 

152.7 

606921. 

4 

2.590 

159.0 

58.3 

6066782. 

17 

1.101 

10.1 

-32.7 

951023. 

4 

1.653 

65.3 

1.1 

16782304. 

43 

1.007 

.7 

-38.4 

4556155. 

13 

1.121 

12  1 

-31.4 

632446. 

4 

2.485 

148.5 

52.0 

9706397. 

26 

1.053 

5.3 

-35.6 

2328284. 

8 

1.350 

35  0 

-17.4 

1768687. 

6 

1.333 

io.i 

-18.5 

11319366. 

29 

1.007 

.7 

-38.4 

859488. 

4 

1R29 

82.9 

11.8 

2382594. 

8 

1.319 

31.9 

-19.3 

680514. 

4 

2.310 

131.0 

41.2 

3567089. 

11 

1212 

21.2 

-25.9 

9579677. 

25 

1.025 

2.5 

-37.3 

890627. 

4 

1.765 

76.5 

7.9 

389881. 

3 

3.023 

202.3 

84.9 

3966949. 

12 

1.189 

18.9 

-27.3 

2853214. 

9 

1.239 

23,9 

-24.2 

1860421. 

7 

1.478 

47.8 

-9.6 

3951777. 

12 

1.193 

19.3 

-27.0 

330066. 

3 

3.571 

257.1 

118.4 

(1)  Includes  the  District  of  Columbia.  > 

(2)  Ratio  of  TotinK  power  of  clttsens  of  state  compared  with  voters  of  tb«  aoct  deprived  state. 

(3)  Percent  bj  wfalcb  votinx  power  exceeds  that  of  the  most  deprived  Vetera  (deviations). 

(4)  Perceot  by  which  voting  power  deviated  from  the  averaxe  of  the  Igarea  in  column  4. 
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Voting 

Average  Vot- 

(1) 
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Alabama           

3266740. 

10 

1  302 

302 

-15.7 

Alaska 

226167. 

3 

3.075 

207.5 

99.1 

Arizona      

1302161. 

5 

1.594 

59.4 

32 

Arkansas  

1786272. 

6 

1.459 

45.9 

-5.5 

California 

15717204. 
1753947. 

40 
6 

1.004 
1.472 

.4 
472 

-35.0 
-4.7 

Colorado 

Connecticut 

2535234. 

8 

1.362 

362 

-11.8 

Delaware    — 

446292. 

3 

2.189 

118.9 

41.7 

Dist.  of  Columbia 

763956. 

3 

1.673 

67.3 

8.3 

Florida 

4951560. 

14 

1.197 

19.7 

-22.5 

Georgia   

3943116. 

12 

1267 

26.7 

-18.0 

Hawaii  _ — 

632772. 

4 

2.092 

1092 

3Si 

Idaho 

667191. 
10081158. 

4 
26 

2.038 
1.059 

103.8 
5.9 

31.9 
-31.4 

Illinois  - 

Indiana 

4662498. 

13 

1200 

20.0 

-22.3 

Iowa 

2757537. 

9 

1.364 

36.4 

-11.7 

Kansas      

2178611. 

7 

1.399 

39.9 

-9.4 

Kentucky  .  .     . . 

3038156. 

9 

1299 

29.9 

-15.9 

Louisiana 

3257022. 

10 

1.304 

30.4 

-15.6 

Maine 

969265. 

4 

1.691 

69.1 

9.4 

Maryland  _.. — 

3100689. 

10 

1.337 

33.7 

-13.5 

Massachusetts    _ 

5148578. 

14 

1.174 

17.4 

-24.0  • 

Michigan 

7823194. 

21 

1.108 

10.8 

-28.3 

Minnesota  . 

3413864. 

10 

1274 

27.4 

-17.5 

Mississippi    

2178141. 

7 

1.399 

39.9 

-9.4 

Missouri    

4319813. 

12 

1211 

21.1 

-21.6 

Montana      .  . 

674767. 

4 

2.026 

102.6 

312 

Nebraska 

1411330. 

5 

1.532 

532 

-.9 

Nevada    _ 

285278. 
606921. 

3 
4 

2.738 
2.137 

173.8 
113.7 

77.3 
38.3 

New  Hampshire  - 

New   Jersey 

6066782. 

17 

1.162 

162 

-24.7 

New    Mexico 

951023. 

4 

1.707 

70.7 

10.5 

New    York-     __ 

16782304. 

43 

1.000 

.0 

-35.3 

North  Carolina- 

4556155. 

13 

1214 

21.4 

-21.4 

North   Dakoto. 

632446. 

4 

2.093 

109.3 

3SS 

Ohio              

9706397. 

26 

1.080 

8.0 

-30.1 

Oklahoma 

^3282R4. 

8 

1.422 

422 

-8.0 

Oregon 

1768687. 

6 

1.466 

46.6 

-5.1 

Pennsylvania    — 

11319366. 

29 

1.043 

4.3 

-32.5 

Rhode  Island 

859488. 

4 

1.795 

79.5 

162 

South    Carolina- 

2382594. 

8 

1.405 

40.5 

-9.0 

South    Dakota 

680514. 

4 

2.018 

101.8 

30.6 

Tennessee      

3567089. 

11 

1291 

29.1 

-16.5 

Texas      -    .-.  ..    - 

9579677. 

25 

1.070 

7.0 

-30.7 

Utah 

890627. 

4 

1.764 

76.4 

142 

Vermont 

389881. 

3 

2M2 

1342 

51.6 

Virginia  

3966949. 

12 

1264 

26.4 

-182 

Washington    

2853214. 

9 

1.341 

34.1 

-132 

West  Virginia 

1860421. 

7 

1.514 

51.4 

-2.0 

Wisconsin  

3951777. 

12 

1266 

26.6 

-18.0 

Wyoming    

330066. 

3 

2.546 

154.6 

64.8 

(1)  Inclndea  the  Dlatrlct  of  Columbia. 

<  2 )  Ratio  of  Totlns  power  of  dtlaeiu  of  atate  compared  wltb  TOtera  of  tk«  moat  deprived  atate.. 

(3)  Percent  by  whleb  votlas  power  exceeda  that  of  the  moat  deprived  votera  (deviations). 

(4)  Percent  by  whleb  votlac  power  deviated  from  the  avcrac*  of  the  fUnrta  la  ealnw  4w 
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Unites  Sy)na0O0ue  of  America 

155  FIFTH  AVENUE. NEW  YORK.N  Y  10010-Tel  (212)533-7800 


April  2,  1979 
5  Nisan,  5739 

Hon. Birch  Bayh,  Chairman 
Sub-Committee  on  the  Constitution 
102B  Russell  Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Senator  Bayh: 

The  United  Synagogue  of  America,  congregational  representative 
of  North  American  Conservative  Judaism,  with  a  membership  of 
830  congregations  and  over  one  and  one  half  million  members, 
wishes  to  state  for  the  record,  our  position  on  the  proposals 
for  Electoral  College  reform  now  before  your  committee. 

This  issue  has  been  of  concern  to  us  because  we  recognize 
that  the  method  of  selection  of  the  President  of  the  United 
States  is  of  vital  importance  both  to  the  enhancement  of  the 
democratic  process  and  the  preservation  of  the  federal  structure 
which  has  served  our  country  so  well  until  now.  In  may,  1978, 
after  careful  study  and  deliberation,  our  Joint  Commission  on 
Social  Action,  with  representatives  from  the  United  Synagogue  of 
America,  the  Rabbinical  Assembly,  the  Women's  League  for 
Conservative  Judaism  and  the  National  Federation  of  Jewish  Men's 
Clubs,  voted  unanimously  to  "oppose  all  proposed  Constitutional 
Amendments  that  would  substitute  direct  popular  election  of  the 
President  for  the  electoral  method  of  electing  Presidents". 

The  United  Synagogue  of  America  will  meet  in  convention  from 
November  11  to  15,  1979.  At  that  time,  delegates  may  wish  to 
address  themselves  more  fully  to  the  matter. 

Sincerely  yours, 

^'  />/ 

^Xt?^/»t^  */    -^ ////>///<,' 
"Simon  Schwartz,  Presideni 

/ 


SS:mfc 
cc:Mrs 


Muriel  Bermar 
Rabbi  Benjamin  Z.  Kreitman 
Mrs.  Dolly  Moser 
Rabbi  Kenneth  Tarlow 
Jerry  Wagner 
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AN  END  TO  THE  ELECTORAL  COLLEGE  ''.^ 

Delivered  By 

Bill  Hartman  -  Vice  President/General  Manager  -  WBZ  Radio 
Sy  Yanoff  -  Vice  President/General  Manager  -  WBZ- TV 


The  U.  S.  Senate  is  about  to  come  to  grips  with  a  long-needed  change 
in  the  way  we  pick  our  presidents.  That's  to  do  away  with  the 
electoral  college  and  move  to  a  straight  popular  vote. 

Public  opinion  polls  have  shown  that  a  majority  of  the  people 
favor  this  change.  Oiie  constitutional  amendment  to  make  it  a 
reality  was  passed  by  the  House  of  Representatives  10  years  ago. 
But  it  died  in  a  Senate  filibuster.  That  can't  be  allowed  to 
happen  again. 

It's  not  a  healthy  situation  for  our  democracy  to  have  a  man  with 
fewer  votes  than  his  opponent  with  the  presidency.  But  that's 
happened  three  times  in  our  past.  It  could  happen  again.  The 
present  system  also  allows  the  possibility  of  an  election  being 
thrown  into  the  House  of  Representatives.  And  the  potential  for 
political  games  there  is  scary. 

Voters  in  Massachusetts  and  other  states  with  one  dominant  party 
have  a  special  interest  in  this  change.  The  results  in  those 
states  tend  to  be  taken  for  granted.  And  since  the  winner  takes 
all,  individual  votes  don't  count  for  much.  Candidates  spend 
their  time  in  states  where  the  outcome  is  in  doubt.  That  was 
certainly  true  here  in  1976. 

The  electoral  college  was  probably  a  good  compromise  when  it 
was  set  up  in  1787.  But  times  and  conditions  change.  At  long 
last  the  constitution  should,  too.  So  we  think  the  heat  should 
be  on  the  Senate  for  prompt  passage  of  the  direct  election 
amendment .  How  about  you? 


Radio:   3/7/79  -  7:05pm,  11:05pm 

3/8/79  -  2:05am,  6:35am,  9:05pm 

TV:   3/6/79  -  Noon,  6:00pm,  2:00am 

3/7/79  -  6:30am 
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Part  2. — Additional  Statements 

Prepared  Statement  of  Hon.  Baltasar  Corrada,  Resident  Commissioner  of 

Puerto  Rico 

Mr.  Chairman,  members  of  the  subcommittee,  my  name  is  Baltasar  Corrada,  and 
I  am  the  elected  representative  in  Congress  of  3.2  million  citizens  of  the  United 
States  living  in  Puerto  Rico.  I  wish  to  thank  you  for  allowing  me  once  more  the 
opportunity  to  testify  before  you  in  support  of  amending  the  United  States  Constitu- 
tion to  provide  for  direct  popular  election  of  the  President  and  Vice  President  of  the 
United  States. 

Every  four  years  America  goes  through  the  process  of  electing  the  top  executive 
officials  in  an  assertion  of  our  cherished  democratic  traditions.  Each  individual  is 
entitled  to  cast  his  or  her  vote,  therefore  giving  assent  to  the  candidates  whom  in 
their  estimation  are  worthy  of  their  trust  and  confidence. 

As  people  queue  up  and  wait  at  the  polls,  they  take  pride  in  the  fact  that  their 
vote  is  precious,  worth  just  as  much  as  anyone  else's.  The  reality  is  otherwise.  The 
true  title  and  elective  power  remains  in  the  hands  of  a  few  hundred  who,  in  the 
inner  sanctum  of  that  august  body  called  the  electoral  college,  will  ultimately  decide 
who  shall  govern  this  nation. 

On  January  6,  1977,  the  House  and  Senate  gathered  once  again  to  count  the 
anachronistic  votes  of  the  electoral  college.  When  they  opened  the  certificates 
containing  the  votes  of  the  members  of  the  electoral  college,  they  could  have  very 
well  unleashed  a  Pandora's  Box.  The  fact  that  one  elector  chose  to  follow  his  own 
initiative,  effectively  disenfranchised  a  great  portion  of  the  electorate  from  the  State 
of  Washington.  The  fact  that  it  was  only  one  person  and  that  extensive  abuses  have 
not  been  widespread  speaks  well  of  the  integrity  and  commitment  of  the  persons 
selected  as  electors.  Nevertheless,  if  just  one  individual  takes  upon  himself  to  vote 
his  own  conscience,  as  opposed  to  the  collective  mandate  which  was  entrusted  to 
him,  it  will  uncover  the  inherent  flaw  in  the  'electoral  college  system'  which 
harbors  the  possibility  of  abuse. 

Under  the  electoral  college  scheme,  it  is  conceivable  that  a  President  can  lose  the 
popular  vote  and  still  be  elected. 

We  look  at  the  courts  for  guidance  and  are  confronted  with  one  of  those  gray 
areas  of  the  law.  Courts  are  reluctant  to  come  down  hard  and  tackle  the  constitu- 
tional issue  headfront.  The  initiative  under  these  circumstances  must  come  from 
Congress  and  the  States  by  way  of  a  Constitutional  amendment.  I  commend  the 
Chairman,  Senator  Bayh,  who  has  through  the  years  espoused  and  championed  the 
cause  of  the  direct  popular  elelction  of  the  President  and  Vice  President.  I  thank 
you  for  raising  the  issue  anew,  and  fully  support  the  aims  of  Senate  Joint  Resolu- 
tion No.  28.  I  trust  that  my  colleagues  on  the  House  side  will  join  in  this  much 
needed  electoral  reform. 

I  also  wish  to  thank  the  Chairman  for  his  traditional  responsiveness  to  the  needs 
and  aspirations  of  Puerto  Rico.  In  addition  to  my  interest  in  the  national  issue  of 
direct  popular  vote,  I  would  be  remiss  if  I  did  not  bring  to  this  subcommittee's 
attention  the  particular  plight  of  my  constituency.  Through  the  Organic  Act  of  1917, 
known  as  the  Jones  Act,  the  people  of  Puerto  Rico  were  granted  American  citizen- 
ship. In  1947,  the  Act  was  further  amended  to  provide  for  an  elective  governor,  thus 
permitting  a  greater  degree  of  elective  responsibility.  Yet,  at  this  late  date,  while 
American  citizens  in  the  United  States  renew  their  commitment  to  democracy  every 
four  years  (an  act  which  is  repeated  in  every  town  and  city,  in  snow  and  in 
sunshine)  the  citizens  of  the  United  States  residing  in  Puerto  Rico,  Guam,  and  the 
Virgin  Islands  are  denied  this  opportunity.  We  can  gather  in  caucuses  under  the 
banner  of  the  Democratic  and  Republican  parties  to  elect  delegates  to  the  national 
convention;  we  can  ponder  the  issues;  we  can  cast  our  votes  to  nominate  the 
Presidential  and  Vice  Presidential  candidates  at  the  national  conventions;  yet,  our 
people  cannot  vote  for  President  and  Vice  President  of  the  United  States.  If  the 
national  election  were  a  great  American  feast — the  outlying  areas  would  be  allowed 
to  participate  in  the  preliminaries,  but  would  not  be  invited  to  the  party. 

While  decisions  are  made  on  our  behalf,  we  cannot  express  our  support,  by  means 
of  the  right  to  vote,  for  the  person  who  can  most  affect  our  destiny  as  well  as  many 
aspects  of  our  lives. 

Mr.  Chairman,  in  the  United  States  we  speak  of  the  possibility  of  being  disenfran- 
chised by  the  electoral  college.  In  Puerto  Rico  we  live  the  reality  of  being  disenfran- 
chised. 
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As  long  as  this  segment  of  American  citizens  is  denied  the  Presidential  vote,  we 
will,  by  circumstances,  remain  on  the  fringes  of  American  political  life,  in  a  political 
limbo. 

The  right  to  vote  for  these  offices  should  be  the  basic  right  of  every  American 
citizen,  regardless  of  place  of  residency.  It  is  disconcerting  to  know  that  I  can  fly  to 
the  mainland  and  after  meeting  the  local  residency  requirements,  cast  my  vote, 
while  I  cannot  do  so  in  my  own  jurisdiction.  Why  should  a  two  or  three  hour  flight 
make  such  a  difference?  Perhaps  the  most  bitter  group  of  citizens  in  Puerto  Rico  are 
those  who  were  born  in  the  continental  United  States,  who  upon  transferring  their 
residency  to  Puerto  Rico,  find  themselves  disenfranchised. 

On  April  30,  1970,  the  President  of  the  United  States  and  the  Governor  of  Puerto 
Rico  appointed  an  Advisory  Group  to  study  the  feasibility  of  extending  the  right  to 
vote  for  President  and  Vice  President  to  residents  of  Puerto  Rico  who  are  citizens  of 
the  United  States.  Up  to  the  present,  the  findings  of  this  group,  favorably  recom- 
mending that  said  residents  be  allowed  to  cast  their  votes  for  President  and  Vice 
President,  have  never  been  implemented. 

I  particularly  would  like  to  refer  to  Senator  Jackson's  separate  views  expressed  in 
said  Advisory  Group's  Report.  Senator  Jackson  stated  that  a  "constitutional  amend- 
ment conferring  the  right  to  vote  on  all  qualified  U.S.  citizens  does  not  change 
relations  between  the  United  States  and  Puerto  Rico,  but  simply  confers  a  right  on 
qualified  citizens  in  Puerto  Rico  which  they  may  exercise  or  not,  as  they  see  fit.  In 
any  event,  a  negative  vote  in  a  referendum  should  not  foreclose  the  extension  of  this 
right  to  those  Puerto  Ricans  who  desire  to  participate  in  Presidential  elections." 

Whether  or  not  a  plebiscite  is  held  in  Puerto  Rico  before  we  petition  Congress  for 
the  Presidential  and  Vice  Presidential  vote  is  not  an  issue  here.  The  issue  is 
whether  or  not  Congress,  under  the  Constitution,  should  be  empowered  to  extend 
that  vital  right  to  United  States  citizens  who  reside  in  the  territories  and  posses- 
sions. I  strongly  believe  that  Congress  should  have  that  power. 

Mr.  Chairman,  in  your  efforts  to  secure  the  direct  popular  vote,  I  urge  you  to 
adopt  a  provision  which  would  permit  the  citizens  of  the  United  States  residing  in 
Puerto  Rico,  Guam,  and  the  Virgin  Islands  to  vote  for  the  President  and  the  Vice 
President  if  and  when  Congress,  by  law,  so  provides.  To  this  end  I  would  urge  the 
Committee  to  amend  the  first  sentence  of  Section  1.  (Line  5,  page  2  of  Senate  Joint 
Resolution  28)  to  read  as  follows: 

"The  people  of  the  several  States,  of  the  District  constituting  the  seat  of  govern- 
ment of  the  United  States  and,  when  authorized  by  an  act  of  Congress,  the  people  of 
any  Commonwealth,  territory  or  possession  of  the  United  States,  shall  elect  the 
President  and  Vice  President." 

The  above  language  would  constitute  a  delegation  of  authority  to  the  Congress  to 
extend  to  the  citizens  of  the  United  States  residing  in  any  or  all  of  the  territories 
and  possessions,  including  Puerto  Rico,  the  right  to  vote  for  the  President  and  Vice 
President.  The  Congress  would  then,  by  law,  designate  those  territories  or  posses- 
sions, whose  residents,  if  citizens  of  the  United  States,  shall  be  entitled  to  vote  for 
the  President  and  Vice  President.  Nothing  could  do  more  to  adhere  to  true  demo- 
cratic principles  than  to  allow  for  direct  popular  votes  for  all  American  citizens 
regardless  of  place  of  residence.  This  action  would  be  particularly  appropriate  in  the 
case  of  Puerto  Rico,  since  it  would  serve  to  quell  those  unfriendly  voices  which 
berate  the  United  States  in  international  fora  alleging  a  denial  of  Puerto  Rico's  self- 
determination.  Certainly,  Congress  should  have  the  option  or  flexibility  of  extending 
the  Presidential  and  Vice  Presidential  vote  to  the  U.S.  territories  and  possessions 
without  the  need  of  a  separate  and  further  constitutional  amendment. 

I  thank  you  for  your  assistance  and  guidance,  and  wish  to  add  my  support  to  your 
efforts  and  associate  myself  with  your  initiative  to  let  the  people  participate  more 
directly  in  the  democratic  election  process. 

Thank  you  very  much. 


Statement  of  Senator  Jacob  K.  Javits  Concerning  the  Direct  Election  of 

THE  President  and  Vice  President 

Mr.  Chairman,  I  state  today  my  support  of  S.J.  Res.  28,  the  substitution  for  the 
electoral  college  process  of  the  direct  election  of  the  President  and  Vice  President. 
As  you  know,  I  have  for  years  been  a  strong  proponent  of  this  proposal. 

Mr.  Chairman,  in  an  election,  the  sovereign  speaks;  and  in  our  country,  the 
people  are  sovereign.  Elections  are  the  constitutional  mechanisms  by  which  voters 
make  known  their  desires.  We  must  ensure  that  the  means  by  which  they  speak 
does  not  thwart  that  very  process.  Each  citizen  is  entitled  to  one  equal  vote  to 
exercise  his  or  her  franchise.  The  electoral  college  does  not  permit  this. 
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At  stake  is  finding  the  basic  mechanisms  by  which  the  will  of  the  people  will 
become  known.  Let  me  briefly  list  the  reasons  the  direct  election  system  is  prefer- 
able. 

First,  direct  election  will  ensure  the  election  of  the  candidate  who  obtains  a 
plurality,  an  important  factor  when  considering  the  anomaly  of  a  candidate  for 
President  who  could  lose  an  election  while  getting  a  plurality  of  the  votes.  Although 
this  has  not  happened  since  1888,  its  recurrence  is  a  quadrennial  possibility. 

Second,  direct  election  would  encourage  voter  participation  by  making  each  vote 
count,  instead  of  automatically  allocating  a  fixed  number  of  electoral  votes  to  each 
State  regardless  of  aggregate  voter  turnout. 

Third,  direct  election  would  promote  the  two-party  system  in  States  which  tradi- 
tionally have  in  effect  only  a  one-party  system. 

Fourth,  direct  election  would  discourage  corruption  by  eliminating  the  possibility 
that  a  "few"  illegal  votes  in  a  large  State  could  swing  an  election— and  charges 
have  been  made  that  elections  have  gone  exactly  that  way. 

I  would  like  to  discuss  one  issue  in  more  detail. 

Mr.  Chairman,  many  have  argued  that  the  supplanting  of  the  electoral  college 
process  by  a  direct  election  process  in  the  election  of  the  President  would  have  a 
deleterious  effect  on  minorities.  Although  a  number  of  people  whose  opinion  I 
respect  hold  this  position,  I  regret  I  must  disagree. 

Rather  than  enhance  the  impact  of  minorities,  the  "winner  take  all"  rule  of  the- 
Electoral  College  undermines  the  impact  of  the  minority  vote.  In  States  where  the 
minority  vote  is  decisively  superseded  by  another  group's  vote,  their  impact  is 
simply  "washed  away".  Additionally,  for  those  minority  members  that  do  not  reside 
among  a  bloc  of  minority  voters,  their  votes  in  many  instances  have  little  or  no 
impact  because  the  candidate  can  simply  choose  to  ignore  them.  By  counting  every 
minority  vote  regardless  of  where  it  is  cast,  direct  election  would  give  influence  to 
all  votes  and  help  electoral  competition  nationwide. 

While  under  the  electoral  college  system  candidates  pay  a  great  deal  of  attention 
to  important  States  like  New  York  and  California,  this  attention  is  not  necessarily 
centered  on  minority  groups  in  the  cities,  but  may  just  as  effectively  be  directed  at  a 
strong  showing  in  other  areas  of  the  State,  canceling  out  the  voters  of  the  Nation's 
largest  cities.  Indeed,  that  is  exactly  what  happened  in  the  presidential  election  of 
1968,  in  respect  of  the  more  suburban  and  rural  areas  countering  the  large  vote 
total  cast  in  the  big  cities  of  many  States.  Quite  the  reverse  happened  in  the 
election  of  1960,  when  the  big-city  vote  swept  away  the  votes  coming  from  rural  and 
suburban  areas  in  the  major  States,  of  which  Pennsylvania  was  an  extraordinary 
example. 

Even  if  one  believes  that  minorities  can  exercise  disproportionate  influence  under 
the  Electoral  College,  it  seems  to  me  to  be  contradictory  to  support  the  one-man, 
one-vote  principle  while  at  the  same  time  opposing  the  direct  election  of  the  Presi- 
dent. 

The  political  atmosphere  has  not  remained  static  since  the  days  when  the 
Founders  created  the  Electoral  College.  Sadly,  these  changes  have  caused  it  to 
devolve  into  an  anachronism — an  appendage  on  the  body  politic — that  only  serves  to 
vitiate  the  very  purpose  of  a  national  election. 

By  establishing  the  direct  election  of  the  President  and  Vice  President,  we  are 
completing  the  historical  development  of  our  Constitution  to  grant  the  sovereign  in 
our  Republic — the  people — the  respect  and  recognition  that  is  their  due — we  are  a 
Nation,  not  a  confederation  of  States. 


Prepared  Statement  of  John  Lewis,  Associate  Director  for  Domestic 

Operations,  ACTION 

Mr.  Chairman,  I  am  John  Lewis,  Associate  Director  of  the  Office  of  Domestic  and 
Anti-Poverty  Operations  for  ACTION,  the  Federal  agency  for  voluntarism  whose 
purpose  is  to  strengthen  the  impact  and  appeal  of  citizen  participation  in  programs 
providing  personalized  services  to  people  whose  needs  are  compelling,  both  at  home 
and  abroad. 

I  am  pleased  that  this  Administration  has  endorsed  the  constitutional  amendment 
to  establish  direct  popular  election  of  the  President  and  Vice  President.  From  my 
own  personal  experience,  I  am  convinced  that  direct  election  is  the  right  way  for 
Americans  to  elect  their  national  leader,  and  that  it  is  in  the  interest  of  all  of  us  as 
citizens,  now  and  for  generations  yet  unborn. 

Perhaps  I  should  give  something  in  the  way  of  my  own  background  to  explain  my 
perspective  on  direct  election.  As  a  participant  in  the  civil  rights  movement  for  the 
past  twenty  years,  I  am  fortunate  to  have  participated  in  a  great  movement  for 
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human  rights — a  movement  which  has  removed  many  racial  barriers  in  the  South 
and  throughout  the  country. 

I  served  from  1963  through  1966  as  chairman  of  the  Student  Non-violent  Coordi- 
nating Committee.  During  that  period,  it  was  a  great  honor  for  me  to  participate 
with  approximately  600  courageous  human  beings,  mostly  women  and  young  chil- 
dren, in  an  attempt  to  march  from  Selma  to  Montgomery  in  1965  to  dramatize  the 
denial  of  the  right  to  vote.  It  was  a  dark  day  for  humanity  when  the  Alabama 
Highway  Patrol  and  Sheriff  Jim  Clark's  posse  set  upon  our  orderly,  peaceful  march 
and  viciously  attacked  us  with  horses,  clubs,  whips,  cattle  prodders,  and  tear  gas.  It 
was  that  single  event,  more  than  any  other,  which  dramatized  the  necessity  for  the 
long-awaited  and  overdue  Voting  Rights  Act. 

In  1970,  I  became  the  Director  of  the  nonpartisan  Voter  Education  Project,  a 
South-wide  organization  based  in  Atlanta,  Georgia,  where  we  devoted  our  time  and 
energy  to  educate  and  assist  millions  of  minority  voters  to  become  registered  under 
the  protection  of  the  Voting  Rights  Act.  I  devoted  my  time  to  this  work  until  after 
the  1976  election,  when  southern  black  voters,  for  the  first  time  in  history,  were 
able  to  claim  a  major  role  in  the  election  of  a  United  States  President. 

Mr.  Chairman,  it  is  important  to  realize  that  there  has  been  a  peaceful  political 
revolution  in  the  South,  and  that  black  voters  now  are  active  participants  in  our 
national  political  process.  In  1960,  there  were  only  about  a  million  blacks  registered 
to  vote  in  the  11  states  of  the  Deep  South;  there  are  now  four  million.  In  1960,  there 
were  fewer  than  50  black  elected  officials,  now  there  are  2,733.  In  1960,  any  attempt 
by  large  numbers  of  blacks  to  register  to  vote,  or  to  organize  politically  in  any 
effective  way,  was  met  with  violent  resistance  by  whites;  today,  black  political 
participation  is  an  accepted  reality. 

A  few  days  before  the  1963  March  on  Washington,  I  saw  a  picture  of  Africans 
carrying  a  sign  with  the  words,  "One  Man,  One  Vote."  I  used  those  words  in  my 
speech  to  over  a  quarter  of  a  million  people  at  that  great  March  for  Jobs  and 
Freedom,  when  I  said,  "One  Man,  One  Vote"  is  the  African  cry,  it  is  ours  too;  it 
must  be  ours."  These  words  became  the  slogan  of  the  Student  Nonviolent  Coordinat- 
ing Committee.  "One  man,  One  vote"  was  the  fundamental  principle  which  was 
later  guaranteed  by  the  Voting  Rights  Act. 

It  is  based  on  the  fundamental  principle  of  "one  man,  one  vote"  that  I  view  the 
direct  election  of  the  President.  Its  value  is  self  evident:  every  person's  vote  counts, 
and  every  vote  must  count  the  same.  It  was  on  this  principle  that  we  suffered  abuse, 
attack,  and  even  death  in  the  struggle  for  the  right  to  vote  for  minorities. 

We  have  yet  to  realize  our  goal  of  extending  citizenship  rights  to  all  minorities, 
for  many  are  still  unregistered  to  vote  and  still  unrepresented,  but  we  now  have  an 
opportunity  to  take  another  great  stride  toward  that  great  principle  of  American 
democracy.  Direct  popular  election  is  a  logical  next-step,  following  the  Voting 
Rights  Act  as  a  vehicle  for  increasing  the  participation  of  all  Americans  in  the 
election  process. 

There  is  one  kind  of  major  disfranchisement  that  remains  in  our  country  and  that 
is  in  the  Electoral  College  system — which  we  still  have  for  the  election  of  the 
President.  With  the  Electoral  College  and  the  "winner-take-all"  rule,  you  can  be 
part  of  a  minority — whether  5  percent  or  49  percent — in  a  state  and  have  your  vote 
thrown  away,  or  really,  recast  for  the  winner. 

On  the  other  hand,  you  can  be  part  of  a  huge  plurality  in  a  state  like  Georgia — 
1976  for  example — and  the  result  will  be  the  same  number  of  electoral  votes  as  if 
you  hadn't  bothered  to  vote  at  all.  In  the  South  in  1968,  as  another  example,  blacks 
voted  aroung  90  percent  for  Mr.  Humphrey,  but  none  of  the  Southern  states' 
electoral  votes  except  those  of  Texas  went  for  him.  The  same  thing  happened  in 
1972  when  92  percent  of  the  black  vote  was  Democratic,  but  all  the  Southern  states 
and  their  electoral  votes  went  Republican.  How  much  more  sense  it  would  have 
made  if  all  the  votes  of  those  newly  registered  voters  had  counted.  How  much  easier 
it  would  have  been  to  register  new  people  if  the  presidential  candidates  and  their 
committees  paid  any  attention  to  getting  out  those  new  voters. 

The  same  disfranchisement  effect  works  in  the  North  as  well.  I've  heard  some  of 
my  friends  in  the  black  community  maintain  that  they  are  in  favor  of  the  Electoral 
College  because  they  believe  it  works  to  the  advantage  of  blacks  in  the  cities  in  the 
larger  northern  states.  I  have  trouble  understanding  how  they  justify  that  belief — 
how  can  anyone  explain  to  blacks  in  Chicago  or  Detriot  or  New  York  City  that, 
although  they've  turned  out  over  90  percent  for  one  candidate,  their  state's  electoral 
votes  all  go  for  another.  The  issue  is  the  same  in  California,  Indiana,  New  Jersey,  or 
any  other  state. 

There  are  those  who  would  cite  a  temporary  advantage  of  the  current  Electoral 
College  for  partisan  political  purposes,  but  we  must  expand  our  vision.  When  we  are 
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talking  about  basic,  fundamental,  Constitutionally-guaranteed  rights,  we  cannot  be 
sidetracked  by  the  temptation  of  temporary  advantage  or  the  pettiness  of  partisan- 
ship. This  is  a  nonpartisan  issue  in  which  we  must  work  to  establish  a  principle 
which  is  not  only  good  for  our  own  time,  but  for  all  the  times  to  come. 

That  every  person's  vote  should  count  the  same  is  one  of  the  fundamental  princi- 
ples which  is  bedrock  in  this  country.  Having  won  the  long  and  difficult  and 
dangerous  struggle  to  win  the  right  to  vote,  we  cannot  now  accept  the  proposition 
that  any  one  person's  vote  can  count  more  than  another. 

The  most  popular  poster  of  the  Voter  Education  Project  is  one  which  reads, 
"Hands  that  once  picked  cotton  now  can  pick  our  public  officials."  The  principle  of 
equality  was  basic  to  our  struggle  and  is  not  one  that  we  can  deny  as  we  now  seek 
to  become  more  democratic,  more  humane,  and  more  respectful  of  human  rights  at 
home  and  abroad. 

Mr.  Chairman,  I  respectfully  submit  that  the  direct  popular  election  of  the  Presi- 
dent and  Vice  President  is  an  idea  whose  time  has  not  only  come,  but  is  long 
overdue. 


Prepared  Statement  by  Irwin  Mann,  New  York,  N.Y. 

I  am  very  grateful  for  the  opportunity  to  make  this  statement. 

I  have  studied  the  Electoral  College  for  many  years.  I  would  like  to  mention  two 
topics  that  may  not  have  received  sufficient  attention,  if  any,  in  these  hearings. 
Neither  is  part  of  any  present  proposal.  I  want  to  mention  them  for  the  record.  Both 
are  relevant  to  the  question  of  attempting  to  elect  a  "majority"  candidate. 

Before  mentioning  them,  so  that  the  context  is  clear,  let  me  give  my  view  of  the 
Electoral  College.  I  believe  in  direct  popular  election  of  the  President.  I  believe  the 
Electoral  College  is  an  anachronism  founded  on  a  compromise  of  precepts  which  are 
no  longer  seminal,  and  at  its  inception,  hardly  envisioned  in  its  present  form.  I 
believe  that  its  distortions  of  electoral  power  are  not  fully  understood.  It  seems  to 
me  unfair  that  two  million  and  three  hundred  thousand  votes  in  Illinois  are  offset 
by  two  million  votes  in  Texas,  or  vice-versa;  and  the  difference  could  be  much 
greater.  Or,  to  mention  another  effect,  that  35  percent  of  the  population  of  Louisi- 
ana may  come  to  lend  the  same  electoral  power  to  a  decision  as  50  percent  of  the 
population  in  Minnesota,  though  the  populations  are  similar.  Or  when  only  11 
states  (there  are  13  different  such  combinations  of  so  few)  could  elect  a  President 
with  only  the  slimmest  of  pluralities  in  each.  Indeed,  theoretically,  the  percentage 
of  the  electorate  that  elects  the  President  can  be  arbitrarily  small.  And,  as  has  been 
suggested,  if  a  "national  electoral  vote"  of  102  votes  is  added  to  the  current  count,  it 
would  still  require  only  15  states.  It  seems  to  me  that  it  is  hardly  an  expression  of 
the  Federal  principle  when  a  voter  in  Nevada  may  have  three  times  (or  more)  the 
power  of  a  voter  across  the  line  in  California,  or  vice-versa.  It  seems  to  me  that  the 
spectrum  of  national  issues  is  no  longer  vested  in  state  units  but  spreads  across 
broad  elements  of  our  society.  It  seems  to  me  that  the  Electoral  College  does  not 
necessarily  strengthen  the  two-party  system.  It  seems  to  me  a  scandal  of  political 
morality— not  to  speak  of  analysis— that  the  theoreticians  of  many  identifiable 
segments  of  the  electorate  believe  that  they  have  an  advantage  in  the  Electoral 
College  (for  example,  small  states  and  large  states).  It  seems  to  me  that  it  is 
unstable  for  there  to  be  a  delicate  balance— if  indeed  there  is— among  all  these 
reckoned  advantages.  It  seems  to  me  that  the  attributed  magnification  effect  of  the 
aura  of  the  result  is  a  distortion  and  illusion  which,  in  a  close  election,  can  equally 
well  magnify  a  different  result.  It  seems  to  me  that  there  is  a  distinct  possibility 
that  the  result  may  differ  from  the  popular  vote,  and  that  the  only  means  of 
minimizing  that  possibility  is  to  eliminate  it.  It  is  not  possible  to  do  this  while 
maintaining  a  vestigal  part  of  the  original  form.  I  deplore  that  not  sufficiently 
many  Americans  understand  the  electoral  mechanism  of  the  Electoral  College,  or 
the  consequences  of  its  complex  election  strategies.  It  seems  to  me  that  the  Electoral 
College  is  not  easier  to  manage,  or  that  state  units  are  of  any  more  human 
dimension  than  the  national  unit.  I  question  the  mystique  of  its  political  philosophi- 
cal depth.  While  we  should  not  lightly  give  it  up,  we  should  consider  that  its  risks 
and  defects  weigh  heavily  upon  us.  Lastly,  I  doubt  if  we  would  ever  consider  going 
in  the  opposite  direction,  to  the  Electoral  College  from  direct  popular  vote. 

The  Relative  Thresh  hold  For  A  Sufficient  Plurality 

I  come  now  to  the  two  topics  which  are  the  substance  of  this  statement.  I  will  be 
particularly  brief  about  the  first  as  I  have  already  discussed  it  in  the  record  of  these 
hearmgs  10  years  ago  (see  Hearings  of  the  91st  Congress,  First  Session,  To  Amend 
The  Constitution  Relative  To  Electoral  College  Reform,  pages  998-1001). 


408 

Given  there  is  to  be  a  direct  popular  election,  there  are  yet  many  schemas  for  it, 
and  the  choice  of  which  is  to  be  used  may  strongly  affect  the  results. 

The  threshhold  for  a  sufficient  plurality  for  election,  there  having  to  be  a  runoff 
election  between  the  leading  two  candidates  otherwise,  is  presently  proposed  to  be 
40  percent.  My  first  topic  concerns  that  choice. 

It  is  clear  that  the  existence  of  this  threshhold  may  greatly  affect  the  result.  For 
if  there  is  a  relatively  high  percentage  of  the  vote  that  has  not  yet  expressed  a 
preference  between  two  contenders  in  a  close  election,  the  augmented  outcome  of  a 
runoff  is  in  doubt  whether  or  not  either  or  both  of  the  initial  pluralities  exceeded  40 
percent.  To  impose  the  40  percent  threshhold  may  complete  the  election.  A  different 
result  might  well  obtain  if  there  is  a  runoff.  Only  another  election  can  determine  of 
the  two  contenders  which  is  the  majority  candidate.  The  purpose  of  the  threshhold 
is  to  avoid  the  necessity  of  a  runoff  on  the  grounds  and  with  the  expectation  that 
perhaps  the  eventual  result  will  not  differ.  I  propose  to  make  it  more  likely  that  the 
result  will  not  differ,  by  suggesting  a  relative,  rather  than  an  absolute,  threshhold 
for  the  sufficient  plurality  for  election. 

I  propose  that  the  plurality  sufficient  for  election  would  be  such  that  at  least  two- 
thirds  (%)  of  the  outstanding  vote  would  be  required  to  reverse  the  result.  As  I 
developed  in  the  above  reference,  the  greatest  number  of  votes  is  sufficient  for 
election  if  it  be  at  least  the  second  greatest  number  of  votes  plus  one-third  (Va)  of 
the  remaining.  It  is  this  clause  that  would  be  substituted  in  the  present  bill  for  the 
clause  ".  .  .  be  at  least  40  per  centum  of  the  total  .  .  ." 

Two-thirds  is  a  time-tested  ratio  used  to  indicate  strong  consent.  I  believe  that  the 
relative  threshhold  is  a  more  careful  rule  than  the  absolute  one,  and  in  spirit  it  is 
very  different.  It  is  as  simple  as  the  former  rule,  and  it  will  greatly  increase  the 
legitimacy  of  the  result.  It  is  true  that  the  frequency  of  runoffs  with  the  new  rule 
would  be  higher.  However,  since  1860  (if  we  may  use  the  popular  vote  heuristically), 
when  a  runoff  would  have  occurred  under  either  rule,  only  the  election  of  1968 
(between  Nixon  and  Humphrey)  would  have  required  a  runoff  under  the  new  rules. 
The  present  proposed  bill  for  direct  popular  election  would  be  sounder  if  it  included 
the  relative  threshhold,  once  understood,  for  the  sufficient  plurality  for  election. 

The  Method  of  "The  Single  Transferable  Vote" 

My  second  topic  will  also  be  briefly  treated.  In  a  sense  it  is  a  generalization  of  the 
first,  as  it  completely  incorporates  the  first  in  its  development.  It  is  the  most 
important  subject  of  which  I  will  speak. 

I  want  to  state  a  particularly  sound  form  of  direct  popular  election.  The  method  is 
applicable  to  all  elections,  and  is  feasible  for  the  election  of  the  President.  It  is 
known,  aptly,  as  the  method  of  "the  single  transferable  vote."  I  realize  that  it  is  not 
likely  to  be  adopted  in  our  time.  But  in  the  future,  if  there  are  to  be  elections 
designed  to  achieve  the  fairest  social  choice,  the  method  will  be  used. 

To  summarize  in  advance:  the  voter  gives  his  preferences  in  order  over  all  the 
candidates  (this  list  of  preferences  is  a  single  vote!),  and  in  the  ballot  counting,  this 
vote  is  transferred  if  necessary  to  subsequent  expressed  preferences  as  candidates 
are  successively  eliminated  according  to  the  lowest  current  count.  That  is  the 
method.  It  has  been  much  treated  in  the  literature  of  the  theory  of  elections,  at 
least  since  a  treatise  by  Thomas  Hare  in  1859. 

will  develop  the  above  descriptions  a  little  more,  and  make  some  observations.  In 
using  the  ballot  preferentially  the  voter  places  a  "1"  by  his  first  choice,  a  "2"  by  his 
second  choice,  and  so  on  for  as  few  or  many  choices  as  he  desires.  Equivalently,  the 
voter  could  also  list  the  candidates  in  the  order  of  his  preference.  This  is  the 
preferential  ballot.  It  is  important  to  notice  that  preference  is  relative,  and  a 
marked  preference  may  not  necessarily  connote  approval.  The  voter's  profile  of 
preference  contains  much  more  information  than  an  "ordinary"  ballot,  and  it  can  be 
very  expressive.  In  fact,  it  is  maximally  expressive  since  an  attempt  to  express 
intensities  beyond  preference  does  not  give  rise  to  sound  electoral  systems. 

Provision,  however,  can  be  made  for  expressing  an  equal  preference  among  candi- 
dates. In  particular,  the  candidates  not  marked  explicitly  can  be  regarded  as  a 
group  over  which  the  voter  is  indifferent. 

It  is  often  held  that  voters  will  not  be  willing  to  vote  preferentially.  I  would 
challenge  that  assertion.  On  the  contrary,  there  are  many  who  wish  to  vote  prefer- 
entially. It  is  a  matter  of  political  consciousness.  But  in  any  case,  any  voter  may 
mark  only  a  first  preference  as  before.  The  only  consequence  is  that  the  vote  might 
not  be  fully  utilized.  I  will  have  another  point  to  make  about  this  at  the  end. 

The  process  of  counting  must  translate  the  collection  of  individual  profiles  of 
preference  (ballots)  into  a  single  social  choice.  There  are  many  ways  of  doing  this, 
with  profoundly  different  results,  not  all  equally  fair  by  any  means. 
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One  method,  for  instance,  is  to  count  only  first  preferences.  This  reduces  to  the 
ordinary  kind  of  election,  say,  as  we  do  now  for  United  States  Senator.  But  there 
may  be  an  important  difference  between  the  two,  and  to  explain,  I  must  disgress 
only  a  moment.  The  method  contemplated  for  preferential  ballots  should  be  such 
that  it  is  of  maximum  tactical  advantage  to  the  voter  to  give  his  order  of  prefer- 
ences sincerely,  both  because  (1)  the  preferences  will  be  treated  only  in  that  order 
and  (2)  the  expression  of  subsequent  preferences  will  not  detract  from  previous 
preferences.  Now  to  go  back  to  the  ordinary  election,  we  are  sometimes  constrained 
not  to  vote  our  true  first  preference  for  concern  that  the  vote  will  not  really  count 
(a  defect  which  means  that  election  statistics  of  that  matter  do  not  always  reflect 
true  sentiment).  So  the  results  may  differ,  and  the  preferential  ballot  should  not  be 
used  in  that  way  written  as  it  was  with  a  different  expectation.  Similarly,  the 
method  of  counting  the  preferential  ballots  should  not  sum  any  kind  of  descending 
sequence  of  weights  attributed  to  preferences.  For  it  is  easily  shown  that  this 
violates  the  principle  that  subsequent  preferences  can  be  freely  expressed. 

The  proper  method  begins  with  a  count  of  first  preferences.  This  is  the  initial 
count  of  votes  for  each  candidate.  If  any  candidate  has  a  majority  of  the  votes,  the 
election  is  over.  If  there  is  no  majority,  then  (only)  the  candidate  with  the  lowest 
number  of  votes  is  declared  defeated,  and  the  ballots  on  which  he  was  first  prefer- 
ence are  transferred  to  the  candidate  given  second  preference  on  those  ballots. 
There  are  then  new  totals  for  each  remaining  candidate,  and  this  is  the  second 
count.  Again,  if  a  candidate  has  a  majority,  the  election  is  over.  If  not,  the  candidate 
now  with  the  lowest  total  of  votes  is  eliminated  and  his  ballots  transferred  to  the 
next  subsequent  preference  for  a  continuing  candidate  as  before.  If  there  is  a  ballot 
on  which  no  subsequent  preference  is  expressed,  the  ballot  is  simply  not  transferred 
anymore.  The  process  continues  until  one  candidate  has  a  majority  or  there  is  only 
one  candidate  remaining. 

An  election  table  will  illustrate  the  process,  using  a  toy  example. 

(The  entries  in  the  table  are  numbers  of  votes,  in  this  case  100  in  total.) 
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Candidate  B  is  the  winner  of  this  election.  It  is  seen  that  the  old  and  new  runoff 
rules  would  differ  in  this  case.  At  the  end,  the  winner  has  48  percent  of  the  vote, 
less  than  a  majority.  The  reason  lies  in  the  number  of  unexpressed  preferences.  It  is 
as  if  not  all  the  electorate  choose  to  vote  in  the  final  election. 

In  fact,  the  method  of  "the  single  transferable  vote"  is  equivalent  to  a  whole 
sequence  of  ordinary  elections  in  which  at  each  new  runoff  election — rather  than  all 
but  two  candidates  being  eliminated — there  is  only  one  less  candidate  than  there 
was  in  the  election  before.  This  would  be  terribly  costly,  in  time,  treasure,  and 
spirit,  but  for  the  fact  that  in  the  preferential  ballot  the  voter  has  expressed  all  the 
runoffs  in  one  single  act  of  voting. 

I  would  give  one  final  note.  With  current  technology,  any  number  of  preferential 
ballots  may  be  handled  by  this  method.  The  voter  might  use  machine-readable 
preferential  ballots  or  preferential  voting  machines.  The  ballots  would  be  read  into 
a  coordinated  network  of  computers,  which  would  go  through  the  process  automati- 
cally giving  the  intermediate  counts  when  they  are  complete  (a  count  necessarily 
cannot  proceed  until  the  former  one  is  over)  and  the  final  result. 

This  completes  my  description  of  this  schema  for  an  election.  I  began  by  saying  it 
was  a  particularly  sound  form  of  direct  popular  election.  It  is,  however,  not  free 
from  flaws  (for  instance,  there  are  other  compelling  criteria  for  the  successive 
elimination).  It  can  be  shown  that  no  general  election  schema  is  everything  we 
would  want  it  to  be.  But  also  there  is  no  "conservation  of  defects"  principle.  The 
schema  I  have  given  is  perhaps  the  fairest  one  known  to  us. 

Elections  are  at  the  foundation  of  political  freedom.  Their  quality  can  be  a  source 
for  great  cynicism  or  great  satisfaction.  They  deserve  a  much  greater  emphasis  in 
our  education,  toward  our  heightened  political  consciousness,  and  upon  their  impor- 
tance to  the  quality  of  our  lives. 
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COMMITTEE  ON  ARMED  SERVJCES 
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April  9,  1979 


Senator  Birch  Bayh,  Chairman 
Subconnnittee  on  Constitution 
Judiciary  Committee 
Washington,  D.  C. 

Dear  Mr.  Chairman: 

Attached  you  will  find  a  statement  which  I  would  like 
to  submit  for  the  record  in  connection  with  the  hearings 
on  S.  J.  Res.  28. 

Thank  you  for  the  opportunity  of  allowing  me  to  enter 
this  statement  into  the  committee  record. 


With  highest  personal  regards,  I  am 


Attachment 
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John  C.  Stennis 
United  States  Senator 
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Submitted  to 
The  Constitution  Subcjonmittee 

of 

The  Conmittee  on  the  Judiciary 
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It  is  my  strong  belief  that  the  Electoral  College  should  be  retained 
substantially  in  its  present  form  and  that  the  proposal  for  a  direct, 
popular  election  of  the  President  should  be  rejected.  The  present  method  of 
selecting  the  nation's  chief  executive  was  devised  after  long  and  careful 
deliberations  by  the  founding  fathers,  and  it  has  withstood  the  test  of  time. 
The  proposal  for  a  direct,  popular  election  of  the  President  was,  in  fact, 
considered  by  the  Philadelphia  Convention  in  1787  and  rejected. 

No  section  of  the  Constitution  has  had  more  amendments  proposed  to  it 
than  that  establishing  the  Electoral  College.  Over  500  amendments  to  that 
section  alone  have  been  offered  in  Congress  since  1797,  and  hardly  a  session 
of  Congress  has  passed  without  this  issue  having  been  raised.  It  is  a 
strong  testament  to  the  strength  of  the  Electoral  College  system  that 
Congress  has  never  seen  fit  to  alter  the  basics  of  that  method  of  choosing 
the  President. 

No  one  would  serioxjsly  ai^gue  today  that  the  Electoral  College  functions 
as  the  founding  fathers  intended  -  that  is,  as  a  deliberative  body  of 
electors  from  the  several  states  who  would  choose  as  chief  magistrate  the 
most  qualified  man  in  the  country.  The  development  of  political  parties 
quickly  turned  the  process  into  a  popular  election  of  the  President. 
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Yet,  the  development  of  political  parties  and  the  practice  of 
popular  election  did  not  change  tvvo  critical  features  of  the  Electoral 
College,  vpan.  vMch,  I  am  convinced,  the  founding  fathers  would  have 
insisted  even  had  they  instituted  a  popular  election.  These  two  features 
are  the  method  of  counting  and  reporting  votes  b^  states  and  the  allocation 
of  electoral  votes  to  states  based  on  their  respective  nunbers  of  Senators 
and  Representatives. 

The  system  of  choosing  electors  by  state  was  an  integral  part  of 
the  federal  bargain  of  1787  whereby  the  individual  states  surrendered  a 
portion  of  the  sovereignty  in  order  to  form  a  federal  union  and  a  central 
government.  In  return,  the  Constitution  afforded  them  certain  protections, 
one  of  the  most  inportant  of  vMch  was  the  voice  each  state  was  to  have 
in  the  selection  of  the   chief  executive.  Regardless  of  the  method  each 
state  chose  to  select  its  electors  -  by  legislatures  as  the  founding 
fathers  intended,  or  by  popular  vote  as  the  practice  developed  -  nothing 
has  happened  to  alter  the  federal  bargain  or  to  justify  removing  the 
protection  afforded  to  each  state  in  the  selection  process  of  the  President. 

A  direct  popiilar  vote  on  the  President  would  almost  totally  remove 
the  role  of  states  in  the  election  process  and  would  represent  a  broad 
attack  on  the  entire  federal  concept.  Because  a  poptilar  plurality  within 
a  state  can  give  a  certain  candidate  all  of  that  state's  electoral  votes, 
the  entire  strategy  and  organization  of  Presidential  carqpaigns  are  based 
on  states.  Thus,  in  both  a  constitutional  sense  and  in  a  very  real 
political  way  t±ie  Electoral  College  serves,  as  the  founding  fathers  fully 
intended,  as  a  pillar  of  our  federal  union  of  states. 
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There  have  been  far  too  many  developments  and  pressures  recently 

toward  the  elimination  of  states,  and  this  proposed  change  woiiLd  be 

another,  lari^step  in  that  direction.  As  the  noted  political  science 

professor  Martin  Diamond  testified  in  July,  1977,  before  the  Subcorrmittee 

on  the  Constitution: 

The  President  is  a  federal  and  national  officer  ....  The 
Constitution  created  a  compound  state  and  national  systan. 
It  built  a  role  for  the  states  into  the  choice  of  national 
lavvmakers  and  of  the  national  executive. 

The  sole  constitutional  effect  of  the  proposed  amendment  is 
to  defederalize  and  nationalize  the  election  of  the  President. 
I  regard  that,  in  an  age  when  our  decentralized  federal  system 
has  proved  so  manifestly  of  value  to  us,  as  a  dangerous  change 
and  an  unwarranted  one. 

A  quote  engraved  on  the  vrest  wall  of  our  own  Dirksen  Senate  Office 

Building  is  a  recent  and  cogent  testimony  to  the  still  cherished  notion 

of  a  federal  tjnion  of  states; 

"The  Senate  is  the  living  symbol  of  the  Union  of  States." 

As  Professor  Diamond  noted,  the  method  of  choosing  the  national 

legislature  and  chief  executive  were  not  accidental  methods  devised  by  the 

founding  fathers  -  they  were  and  are  the  embodiment  of  the  federal  principle. 

Those  vAio  espouse  the  popular  election  scheme  seldom  address  the  question 

of  its  devastating  effect  on  the  role  of  states  as  envisioned  and  guaranteed 

in  the  Constitution. 

Furthermore,  the  proposal  for  a  direct,  popular  election  does  a 

great  disservice  to  small  states,  again  in  violation  of  the  assurances 

of  1787.  One  of  the  justifications  for  the  Electoral  College  was  that  it 

insured  to  small  states  a  significant  role  in  electing  the  chief  executive. 
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By  giving  each  state  twD  electors  for  their  Senators,  regardless  of 
population,  the  founding  fathers  saw  the  wisdom  of  insiiring  that  even 
small  states  would  have  an  inportant  voice  and  would  not  be  overwhelrred 
by  the  large  states.  The  proponents  of  direct  election  fail  to  jiistify 
the  abrogation  of  this  Constitutional  guarantee. 

Ihat  the  abolition  of  the  Electoral  College  would  weaken  the 
electoral  role  of  small  states  is  supported  by  a  recent  study  by  the  Library 
of  Congress.  This  study,  conducted  in  March  of  this  year,  shows  that  31 
states  plus  the  District  of  Columbia  would  lose  relative  voting  strength 
under  a  direct  election  plan.  My  own  state  of  Mississippi  is  amang  the 
31  vAiich  would  be  denied  their  Constitutional  guarantee. 

Another  problem  with  the  direct ,  popular  election  concept  is  that 
it  wDuld  very  likely  encourage  the  serioxjs  proliferation  of  third  parties, 
adding  instability  to  the  electoral  system.  With  a  407o  requiranent  for 
election,  I  fear  that  small  parties  would  be  encouraged  to  campaign  in 
the  hope  of  forcing  a  runoff  in  which  they  could  bargain  with  their  influence. 
The  Electoral  College  presently  gives  only  discouragement  to  small,  third 
party  movements. 

Proponents  of  the  direct  election  plan  conplain  that  the  Electoral 
College  tends  to  produce  "minority  Presidents."  This  has  happened  only 
three  times  in  the  history  of  the  Republic,  the  last  occasion  being  the 
election  of  Benjamin  Harrison  in  1888.  In  other  words,  it  has  not  happened 
in  almost  a  century.  Eleven  other  Presidents  have  been  elected  with  less 
than  SO/!,  of  the  popiiLar  vote;  but  this  is  an  untenable  criticism  by  proponents 
of  the  direct  election  method,  because  their  own  proposal  allows  election 
by  40%. 


416 


A  second  criticism  of  the  present  method  is  the  so-called 
"uifaithful  elector,"  that  is,  the  elector  \^k)  does  not  follow  the 
popxilar  mandate  in  casting  his  vote.  This  has  happened  in  the  case  of 
only  10  electors  out  of  sane  20,000  in  the  history  of  the  country.  Such 
a  miniscule  deviation  fran  the  rule  hardly  seems  to  be  adequate  justi- 
fication for  such  a  vast  and  draccnic  reform  as  is  being  proposed  here. 

A  third  critician  is  that  under  the  present  systan  if  no  candidate 
receives  a  majority,  the  election  is  thrown  into  the  Hovise  of  Represen- 
tavies,  with  each  state  having  an  equal  vote.  The  horror  with  vMch  this 
ranote  prospect  is  greeted  borders,  at  times,  on  the  hysterical.  In  the 
first  place,  the  election  has  gone  to  the  Ifause  only  twice  in  history, 
in  1800  and  1828 .  The  freakish  occurrence  of  1800  in  wMch  the  Presidential 
and  Vice  Presidential  naninee  received  an  identical  mmber  of  votes  was 
corrected  by  the  T^lfth  Anendnent,  and  it  has  been  150  years  since  this 
contingency  has  arisen. 

Furthermore,  these  minor  ccmplaints  could  be  addressed  with  far 
less  sweeping  anendnents  -  for  exanple,  an  amendnent  to  require  electors 
to  be  "faithful"  to  their  popular  mandate,  and  an  alteration  in  the 
one-state-cne-vote  rule  should  the  election  be  sent  to  the  House.  Unfor- 
tunately, critics  of  the  Electoral  Collie  latch  onto  these  minor  defects 
as  arguments  for  abolishing  the  entire  systan. 

Vhen  all  is  said,  however,  the  most  fundanental  reason  for  retaining 
the  Electoral  College  is  that  it  has  served  the  country  v«ll.  It  con- 
tinues to  serve  it  well,  and  there  is  sinply  no  cocpelling  evidence  to  the 
contrary.  No  electoral  metiiod  is  perfect,  but  t±ie  chief  executives  produced 
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by  our   systan  wnuld  match  any  otJier  in  the  world .  It  has  pnroduced  many 
great  Presidents  and  few  poor  ones.  In  addition,  the  "exaggerating"  effect 
of  the  Electoral  College  vote  tends  to  legitimize  the  victory  and  help  the 
new  President  govern  effectively. 

Ihe  raost  frequently  cited  argiment  in  favor  of  the  direct  election 
of  the  President  is  one^nan,  one-vote  and  majority  rule.  But  this  argiment 
is  unsophisticated.  No  one  vho  vmderstands  our  systan  would  argue  t±iat  it 
is  based  on  an  unrestrained  majoritarianian.  It  is  a  ccmplicated  systan 
of  countervailing  powers,  checks  and  balances,  conpeting  majorities,  and 
protection  of  minority  rights.  The  Presidency  is  an  integral  part  of  this 
system  which  was  wisely  devised  by  the  founding  fathers .  To  alter  it  in  such 
a  drastic  way  would  be  to  tanper  with  the  federal  union  of  states,  the 
guarantees  gi-ven  sniall  states  in  1787,  and  the  very  foundation  of  our 
stable  two-party  systan. 
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Part  3. — Additional  Articles  and  Summaries 

Electiiig  the  PftMemt  CaS  ^  flfS  C^^ 

How  Should  It  Be  Done?  ''^ 

^.77       I   I  8  I  9  by  Dmwki  I.  W«l»* 


THBRE  are  In  csmdcc  four  cbotew  few  difbrtat  mithoda  optn  to  the 
tuition  with  rifMd  to  the  PretkientUI  electloa  system.  Within  ench 
qntUB  there  are  vnrintions,  but  the  four  basic  nhtrantivcs  arc  direct  popukr 
tiectioa,  the  present  electoral  coUefe  system,  the  so<alled  proportional 
ayttam  and  the  district  system. 

The  basic  objectivt  of  electoral  reform  at  this  time  must  be  the  ettmlnation 
oC  a^y  possibility  that  someone  can  become  President  of  the  United  Stales 
through  some  cootrivance.  some  quirk  or  ginunick  In  the  electoral  system. 
And  there  is  onjy  one  system  which  can  provide  absolute  saeurance  that  such 
an  eviotiiality  cannot  occur  direct  poputar  election.  Each  of  the  other 
tyUeMiTMitains  bttUt-in  devices  which  can  distort  the  popukr  result,  frue- 
trale  the  popular  wiU  and  permit  the  runner-up  to  become  President^ 

Omifyt  the  present  system  cannot  guavanlee  that  the  choice  of  the  bm- 
jacilr  «f  the  volen  wlU  become  President  On  thrse  occaebns  (1U4.  1876 
aad  int)  the  prnant  system  has  permiHid  instaOatiDn  of  tne  popular  vote 
n— wip  to  the  White  House.  The  latter  two  were  amoi«  the  eight  deeest 
■hrttew  in  the  aatioa's  hisloiy.  In  ive  of  the  other  six  (isao,  1M4,  1960, 
1961  aad  1976)  this  ahnosthappsnid  it  would  have  taken  the  shift  of  only  a 
handtel  of  votes  to  aqy  af  the  ivt.  For  tnuaple.  hil976  the  shift  of  a  mere 
9,246  votes  Item  Carter  to  Pofd  hi  HawBM  and  Ohio  would  have  rssttlted  in 
a  Poid  victeiy  despite  the  fMt  that  Carter^  aalioMa  total  would  stS  have 
ncmdad  Potd^  by  1,662,93S  popular  votes. 

■««i  hi  many  electioM  which  were  not  especiaQy  dose  in  popukr  votes,  a 
small  shift  tai  strategic  stalm  would  have  given  the  White  House  to  the 
runner-up.  In  1941,  fereiample,  when  Pmsidint  Truman's  poputer  nmrgin 
over  Governor  Dewey  eaoeeded  2  miMen,  a  shift  of  oaty  29,000  voCw  hi 
three  states  would  have  amde  Dewey  President 

la  sheit,  the  pioseaft  cyitem  can  distort  the  popuhur  will  as  the  dsgrm  of 
M  hi  the  poputor  vote  has  cemparalively  Mttis  relatieaship  to  the 

af  fl hi  the  eiecteeal  veto.  Same  caateets  which  were  meet 

hi  terms  of  the  popular  vote  were  converted  hito  virtual 
by  the  eriitteg  etectoral  eeOege  syMeas,  while  others  which  were 
ioOeis  "fHirtianpri"  were  net  particularly  dom  at  the  poDs. 

The  atguateat  has  Ikequently  been  made  that  the  present  electoffal  cellsfe 
«yateM  paavMrn  a  spedal  advantage  for  the  huge,  urban,  hidustrial  states. 
Thteo  is  Hinueettonah^  some  tnilh  to  this  mgumeat  But,  it  is  bapreper 
that  a  dsmocracj'shsalJ  construct  ite  electoral  system  to  tevor  any  eection  of 
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the  country  over  another,  aiiy  j-tonomii  class  over  another,  art.  elhnu  firoup 
over  another,  any  group  of  states  over  another,  any  segment  of  the  popula 
tion  over  another 

There  can  \k  htlle  question  of  the  fact  that  the  "block- vote  or  "winner 
take-all"  feature  of  the  present  system  does  provide  a  certain  special  .idvaii- 
tage  for  the  large,  populous  states  This  rnean^  that  even  a  very  narrow 
victory  by  a  candidate  in  one  of  those  states  yields  a  very  si/able  block  of 
electoral  votes.  Consequently,  candidates  tend  to  "woe"  the  populous  vales, 
and  to  spend  more  time,  money  and  energy  in  the  attempt  to  win  them 

There  is  also  a  very  significant  built-in  advantage  for  the  smaller  states, 
deriving  from  the  simple  fact  that  every  state,  regardless  of  how  rnuill  its 
population  may  be,  is  guaranteed  at  lea^t  three  electoral  votes  Thus,  Alaska 
with  a  population  of  302,000  has  three  electoral  votes,  one  for  every  101,000 
people,  but  New  York  with  a  population  of  18,241,000  has  41  electoral 
votes,  only  one  for  every  445,000  people  On  a  population  basis,  ihen, 
Alaskans  receive  electoral  votes  at  better  than  four  times  tht  rate  of  New 
Yorkers.  The  ratio  is  low  for  all  the  other  small  states  as  well:  Wyoming, 
1:111,000,  Vermont,  1: 148,000,  Nevada,  1  163,000  And  it  is  high  for  the 
other  large  states:  California  1:443,000,  Pennsylvania,  1:437,000,  Texas, 
1:431,000. 

The  cumulative  effect  of  this  small-state  advantage  may  be  gauged  from 
the  fact  that  California,  with  a  population  of  almost  20  milUon,  has  4S 
electoral  votes,  whereas  Alaska,  Wyoming,  Nevada,  Vermont,  South 
Dakota,  Montana,  Utah  and  Idaho,  with  a  combined  population  of  under  .S 
million,  can  nonetheless  outvote  California  with  their  combined  total  of  46 
electoral  votes. 

The  present  system  also  provides  a  special  advantage  to  voters  n  the 
states  where  the  voter  turnout  is  low.  This  springs  from  the  fact  that  after 
each  state  receives  its  allotted  minimum  of  three  electoral  votes  additional 
votes  are  allotted  based  on  population  The  number  of  popular  votes  cast  in 
a  state  has  no  bearing  on  the  number  of  electoral  votes  that  state  has  This 
means,  in  effect,  that  the  people  who  turn  out  to  vote  actually  are  ballotinK 
not  only  for  themselves  but  also  for  those  who  stay  home.  This  creates  an 
advantage  for  those  who  do  vote  in  states  with  low  turnouts— the  fewer  the 
voters,  the  more  important  are  their  votes 

In  1976.  for  example,  Minnesota,  where  1.950,000  p(»pular  voles  wer«- 
recorded,  cast  10  electoral  votes,  but  Georgia,  where  considerably  fewer 
people  (1,466,000)  voted.  ca.st  12  electoral  votes  The  1.030,000  voters  of 
Oregon  (six  electo»-'i  votes)  were  outweighed  in  the  electoral  college  by  the 
769,000  voters  of  Mississippi  (seven  electoral  votes)  And  the  13  electoral 
votes  which  Ford  garnered  by  winning  1,076.000  out  of  the  2,113,000  votes 
cast  in  Oregon  and  Colorado  were  more  than  offset  b>  the  16  electoral  vote*- 
which  Carter  picked  up  by  winning  only  1,065,000  of  the  1,851.000  voles 
cast  in  North  Carolina  and  the  District  of  Columbia 

The  combined  effect  of  advantages  whi<  h  the  exi.sting  system  gives  to  the 
small  states  and  the  low-vote  states  nmy  l>e  gauged  fjuantiiatively  by  deter 
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m-ning  the  ratio  between  the  number  of  popular  votes  cast  in  each  state  and 
the  number  of  electoral  votes  which  the  stale  has  For  example,  high- 
voter-turnout  MinnesoU  (1,950,CXX)  votes)  was  outvoted  11  to  10  in  the 
electoral  college  by  small,  low-vot«r-turnout  South  Carolina  and  the  District 
of  Columbia,  where  less  than  half  as  many  votes  (974,000)  were  cast 

Clearly,  there  are  several  types  of  inequities  built  into  the  present  system, 
each  affording  a  special  advantage  to  various  groups  of  states,  and  indirectly 
to  various  interest  groups.  Actual  experience  teaches,  however,  that  in  an 
import&tit  sense  these  advantages  may  well  be  more  apparent  than  real.  In 
part,  of  course,  this  is  due  to  the  fact  that  the  advantages  tend  to  offMt  one 
another  to  some  degree. 

The  advantage  which  the  heavily-populated  states  derive  from  the 
block-vote  aspect  of  the  present  system  is  often  diluted  because  of  the  very 
fact  that  they  are  populous  and  heterogeneous.  None  of  the  large  states  is 
dominated  by  any  single  industry  or  ethnic  group  or  interest  group  of  any 
kind.  All  of  them  tend,  especially  in  recent  years,  to  be  closely -contested, 
two-party  states.  And  in  almost  every  close  election  these  states  tend  to 
baUnce  one  another  off  In  1976,  the  eight  largest  states  split  four  and  four 
bttween  Carter  and  Ford.  Indeed,  in  each  of  the  five  cloac  elections  of  this 
century  (1916,  1948,  1960,  1968  and  1976),  the  "big  five"  slates  (New  York, 
^nnsylvania,  Ohio,  Dlinois  and  California)  have  been  divided  thrrt  on  one 
Aide  and  two  on  the  other,  thus  tending  to  cancel  one  another  out,  and 
consequently  tending  also  to  cancel  out  the  supposedly  great  advantage 
which  the  large  states  hold  as  a  result  of  the  winner-take-all  feature  of  the 
cidtting  system. 

The  special  advantages  held  by  the  small  and  low-vote  states  are  also 
more  apparent  than  real,  for  candidates  tend  to  think  not  in  terms  of  the 
power  of  individual  voters,  where  the  advantafe  for  these  states  lies,  but  in 
terms  of  states  and  their  blocks  of  electoral  votes.  They  consequently  tend  to 
concentrate  their  efforu  on  seeking  votes  in  the  sUtes  where  large  blocks  of 
electoral  votes  may  be  garnered  even  with  narrow  popular-vote  margins.  As 
a  result,  the  often  legitimate  special  concerns  and  interefU  of  the  people  in 
letft-populous  states  tend  to  be  ignored  in  national  campaigns. 

Two  specific  arguments  have  been  offered  by  opponenU  of  direct  election: 
that  such  a  system  would  encourage  the  growth  of  "splinter  parties"  and 
"spoiler"  candidacies,  and  that  it  would  increase  the  threat  of  vote  fraud 

There  is  little  reason  to  believe  that  a  direct  election  system  would  encour- 
age splinter  Presidential  candidates  any  more  than  it  has  done  in  the  election 
of  governors,  senators  and  other  officials.  The  fact  is  that  under  direct 
election,  spoiler  candidacies  are  potentially  effecUve  only  when  the  two 
leading  contestants  are  in  a  fairly  close  race— and  this  is  precisely  when  such 
candidacies  are  effective  under  the  existing  system  as  well  as  under  each  one 
of  the  other  proposed  systems.  Indeed,  under  the  present  system,  minority 
candidacies  arc  potentially  quite  effective  in  influencing  the  resulu.  There 
are  two  ways  in  which  such  candidacies  can  be  of  crucial  importance.  A 
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minority  nominee  who  has  a  sectional  base  ran,  by  winning  just  a  few  states 
In  a  close  election,  deprive  either  major  party  candidate  of  the  required 
majority  of  electoral  votes.  Then,  by  using  his  votes  in  the  electoral  college 
or  his  influence  if  the  election  is  thrown  into  the  House,  the  minority 
candidate  can,  in  effect,  place  himself  in  a  "king makerV*  role.  In  addition,  a 
minority  candidate  can  have  a  critical  impact  on  the  election  by  winning 
enough  popular  votes  in  a  few  key  states  to  affect  which  nujor  candidate 
wins  those  states.  For  example,  in  1Q76  the  candidacy  of  Eugene  McCarthy 
came  within  a  hair's  breadth  of  throwing  the  election  from  Carter,  the 
popular  vote  winner,  to  Ford,  the  popular- vote  loser.  McCarthy  votes  were 
quite  clearly  responsible  for  depriving  Carter  of  the  electoral  votes  of  Iowa. 
Maine,  Oklahoma  and  Oregon  Had  McCarthy  been  on  the  ballot  in  New 
York,  or  had  he  managed  to  woo  just  a  few  additional  votes  away  from 
Carter  in  Ohio  and  Texas  or  Wisconsin  or  Pennsylvania  or  Delaware,  all 
extremely  close  states,  his  presence  in  the  contest  would  have  turned  the 
outcome  around. 

It  hat  also  been  charged  that  direct  election  would  increase  the  threat  of 
vote  fraud  in  Pretklential  elections,  but,  under  the  existing  system,  voting 
Irregularities  constitute  a  far  mort  serious  threat  because  efforts  to  steal 
votes  can  effectively  focus  on  just  a  few  key,  closely-contested  states.  In  four 
of  the  last  eight  elections,  the  shift  of  just  a  handful  of  votes  In  two  or  three 
•tatet  would  have  altered  the  outcome,  and,  as  pointed  out  above,  there 
were  nine  elections  in  which  the  shift  of  just  a  single  close  state  would  have 
resulted  in  the  election  of  a  different  President  When  elections  pivot  on  so 
narrow  a  base,  there  is  a  standing,  open  invitation  to  chicanery. 

Adoptk>n  of  the  proportional  system  would  upset  the  "balancing  advan- 
tages" which  are  inherent  in  the  present  system.  It  would  eliminate  the 
block- vote  feature  which  is  advantageous  to  the  populous  states,  but  it 
wouM  have  no  effect  whatever  on  the  three-vote  minimum  or  on  the  popula- 
tion-basis features  which  give  advantages  to  the  less-populous  states  and  to 
the  low- vote  states.  Whereas  direct  popular  election  would  remove  all  of  the 
special  advantages  and  inequities  of  the  present  system,  the  proportional 
system  (or  the  district  system)  would  n>erely  unbalance  those  special  advan- 
tages, in  effect  making  the  system  as  a  whole  more  inequitable.  Such  a 
change  would  mean  that  the  whole  thrust  of  the  system  would  be  directed 
against  one  group  of  states  and  one  segment  of  the  population. 

Furthermore,  in  addition  to  maintaining  the  advantages  now  held  by  the 
least  populous  and  the  low-vote  states,  adoption  of  the  proportional  system 
would  introduce  a  new  inequity  which  would  work  to  the  advantage  of 
"one-party  sUtes**  (that  is,  the  sUtes  where  one  political  party  tends  to 
receive  a  top-heavy  proportion  of  the  popular  vote^^v 

This  new  inequity  would  be  an  indirect  consequence  of  elimination  of  the 
block- vote  feature  It  would  result  from  the  fact  that  the  most  populous 
sUtes  generally  tend  to  be  closely  contested;  th'y  are  frequently  won  by  very 
narrow  margins.  Under  the  proportional  system,  these  states  would  often 
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giv«  the  major  paity  candidates  alnuwt  the  same  number  of  electoral  votes. 
In  the  one-party  sUtes,  by  contrast,  even  though  the  total  number  of  popukr 
and  electoral  votes  involved  would  be  smaller,  the  electoral-vote  advantage 
whkh  a  candidaU  could  receive  would  be  potentially  much  larger  than  in 
the  closely  contested  populous  states. 

This  effect  may  be  illustrated  by  two  examples: 

In  1976.  President  Carter  won  New  York  by  a  popular  margin  of  some 
289.000  votes  He  won  the  District  of  Columbia  by  only  110,000  Had  the 
proportional  »>'stcm  been  in  effect,  his  elccloral-voCe  margin  in  New  York 
would  have  been  1.776.  whereas  in  the  District  of  Columbia  it  would  have 
been  1.919  And,  ki  1968.  President  Niion  won  Vermont.  Montana,  Wyom- 
iag.  Nevada  and  Alaska  by  a  combined  popular-vote  margin  of  some  80,000 
voles.  He  woo  Indiana  by  over  261.000,  more  than  three  Umes  ti  much. 
Had  the  proportiooal  system  been  in  effect,  he  would  have  gamed  an 
electoral-vote  autfgin  of  1.S69  voles  in  the  former  group  of  states  and  only 
l.SSi  in  IndUuia. 

Tht  dbtrict  tyitcm  k  potentially  the  most  danferous,  lor  it  eoconpaMes 
more  pkfilb  thaa  any  of  the  others  and  b  leas  ttMy  to  refect  the  papular 
wlB  than  any  of  the  otben.  What  has  just  been  mid  about  the  proportional 
iyrte-  thM  it  would  imbalance**  the  special  advtatafes  iahereot  in  the 
cxiitinf  sytlea  holds  tnie  for  the  district  systaoi  as  well  The  district 
wytUm  coalaiM  two  addHional  dangers  not  poeed  even  by  the  proportional 


The  irst  b  the  danfir  of  a  "ferrymandered"  Presidency.  As  long  as  it  b 
poesiMe  for  stale  kgidaturcs  or  any  other  ftfency  with  the  power  to  draw 
dbtiBct  houadary  Mms  to  structure  those  boundaries  in  such  a  way  as  to 
piwMt  a  special  advaalafe  for  oat  party  over  another,  or  for  one  group  of 
any  sort  over  another,  the  danger  wHl  eiist  that  a  candidate  could  be  elected 
President  by  means  of  ferrymandercd  district  boundary  Unes.  Thb  can 
happen  and  does  happen  at  the  congrcsskwial  level  even  when  dbtrict 
populations  are  equal. 

The  second  special  danger  b  that,  even  if  district  boundaries  were  not 
ddlberately  gerrymandered,  the  results  coukl  be  distorted  by  an  uneven 
distributkm  of  a  candidate^  voting  strength  within  a  sUU.  In  the  election  of 
1968.  in  Colorado,  for  Instance.  Republican  congrrukmal  candidates  re- 
ceived almost  $2  percent  of  the  votes  cast  throu^out  the  state,  yet  they  were 
able  to  win  only  one  of  the  state's  four  congressional  seats.  (The  one  CLepubli- 
caa  seat  was  captured  with  a  top-heavy  margin  of  25  percent;  the  three 
Democratic  seats  were  won  by  the  comparatively  narrow  margim  of  4 
percent.  4Vk  percent  and  10  percent.) 

In  1964.  the  late  Senator  Everett  M.  Dirksen  saU  that  civil  rights  waf  "an 
idea  whoee  tfane  has  come.**  Now,  in  1977.  after  the  nation  has  narrowly 
escaped  having  the  electoral  system  dbtort  the  popular  will  for  the  third  time 
in  16  years,  the  time  for  democratiiing  the  way  in  which  we  elect  our 
national  leader  not  merely  has  come;  H  b  very  kmg  overdue. 


Till'  DIRKCT  KLi: CTION  OF  THE  PRIvSIDE NT:  THE  FINAL  STEP  IN 
THE  CONSTITUTIONAL  EVOLUTION  OF  THE  RIGHT  TO  VOTE 

To  lose  their  votes,  is  the  fate  of  all  minorities,  and  it  is  their  duty  to  submit; 
but  this  is  not  a  case  of  voles  lost,  but  of  votes  taken  away,  added  to  those 
of  the  majority,  and  given  to  a  person  to  whom  the  minority  is  opposed.' 

I.    Introduction 

Voting  in  a  PresidenticJ  election  in  the  United  States  is  viewed  by  many  of  its 
electorate  as  a  simple  process  whereby  the  candidate  with  a  plurality,^  if  not  a 
majority,'  of  the  vote  receives  the  honor  and  accepts  the  responsibility  of  the 
greatest  elected  position  in  the  world  for  a  term  of  four  years.  This  assumption 
that  the  popular  vote  winner  will  be  elected  has  not  always  been  realized  how- 
ever. The  elections  of  1824,  1876  and  1888  gave  the  office  of  the  President  to 
a  man  who  had  been  rejected  at  the  polls.  The  reason  behind  this  result  is  the 
use  of  the  Presidential  election  plan  knowTi  as  the  Electoral  College. 

The  Electoral  College  system  allocates  to  each  state  a  number  of  Presidential 
electors  which  equals  the  aggregate  of  Representatives  and  Senators  the  state 
sends  to  Congress.  These  electors  arc  selected  every  four  years  by  the  voting 
citizens  of  each  state,  from  a  choice  of  usually  two  slates  representing  the 
Republican  and  Democratic  parties.  The  method  most  often  used  to  determine 
which  slate  of  electors  will  represent  thai  particular  state  in  the  Electoral  College 
balloting  is  known  as  the  general  ticket  system.  This  provides  tor  the  party  who 
wins  a  plurality  of  the  state's  popular  vote  to  receive,  en  bloc,  all  of  its  electors 
who  are  as  a  matter  of  course  loyal  party  members.  As  a  result,  it  does  not 
matter  if  the  Republicans  win  a  state's  popular  vote  by  1,000  or  1,000,000  votes; 
they  get  all  of  that  state's  electoral  votes  while  the  Democrats  are  not  represented 
at  all  by  that  state  in  the  Electoral  College.  This  practice  allows  a  candidate  to 
win  the  Presidency  while  losing  at  the  polls  if  he  wans  the  several  states  with 
large  electoral  vote  counts,  although  losing  the  popular  vote  nationally. 

Other  blatant  defects  of  this  system  are  the  method  of  allocation  of  elec- 
toral votes  by  Congressional  representatives  and  the  unit  system  of  voting.  This 
mode  of  representation  guarantees  each  state  at  least  three  electoral  votes,  one 
Representative  and  two  Senatore,  no  matter  how  small  in  number  its  population 
may  be.  It  allows  for  unequal  state  representation  in  electoral  voting  seemingly 
permitting  a  favoring  of  the  smaller  states  since  Congressional  districts  are  not 
equally  represented  on  a  national  scale.  However,  since  a  state  casts  its  electoral 
votes  en  bloc,  a  voter  from  a  state  with  a  large  bloc  has  a  much  greater  chance 
to  affect  the  outcome  of  a  Presidential  election  than  a  citizen  from  a  small  state 
whose  vote  will  affect  a  much  smaller  unit  of  electoral  votes  which  in  turn  has  a 
comparatively  insignificant  effect  on  the  determination  of  the  President. 

It  is  the  character  of  this  note  to  attack  the  "archaic,  undemocratic,  complex, 

1  41  Annals  of  Cong.  170  (1823-24)   (remarks  of  Sen.  Benton). 

2  This  term  shall  be  used  in  the  context  of  this  article  to  indicate  a  situation  where  a 
candidate  receives,  or  will  receive,  less  than  fifty  per  cent  of  the  total  vote  cast  but  more  than 
any  other  candidate  for  the  same  office. 

3  A  total  of  more  than  fifty  per  cent  of  the  total  vote  won  or  to  be  won  by  a  candidate. 
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ambiguous,  indirect  and  dangerous"*  Electoral  College  system  and  to  suggest  the 
almndonmcnt  of  such  a  system  replacing  it  with  a  direct  popular  voting  scheme 
to  dctcrriiiiic  ilic  Prrsidrnt.  Tn  order  to  demonstrate  the  necessity  for  the  abolition 
of  the  Electoral  College,  a  brief  history  of  the  events  leading  up  to  the  adoption 
of  this  compromise  by  the  Federal  Constitutional  Convention  of  1787  is  set  forth. 
In  conjunction  with  this,  a  succinct  synopsis  of  the  evolution  of  the  franchise  is 
devclniK:d.  The  express  purpose  of  such  an  outline  is  the  demonstration  of  the 
step-by-step  development  and  expansion  of  the  right  to  vote  in  our  society 
culminating,  for  purposes  of  this  note,  with  the  Supreme  Court  decisions  of  the 
1960's  setting  dovm  the  one-man,  one-vote  doctrine.  With  the  development  of 
this  one-man,  one-vote  principle  established,  examples  of  past  election  inequalities 
are  offered  to  demonstrate  how  the  Electoral  College  violates  the  ideal  of  voter 
equality  and  the  fact  that  only  direct  popular  Presidential  election  procedures 
can  foster  the  democratic  ideal  of  one  man,  one  vote. 

II.  The  Current  Method  of  Presidential  Election 

A.   The  Electoral  College:  Its  Beginning 

The  Federal  CotLstitudonal  Convention  of  1787  had  before  it  the  huge  and 
laboriolis  task  of  designing  an  orderly,  stable  government  out  of  the  chaos  which 
existed  from  the  degeneration  of  the  Confederation  government.  Questions  cpn- 
fronting  this  august  body*  ranged  from  the  slave  trade  to  the  number  of  Senators 
each  state  should  be  allowed  to  have  in  the  upper  house  of  the  National  Legis- 
lature, but  of  all  the  questions  presented  and  of  all  the  difficuldes  to  be  overcome, 
the  issue  of  how  to  appoint  a  Chief  Executive  would  seem,  at  first  blush,  to  lend 
itself  to  a  quick  and  easy  solution.  Yet,  no  other  issue  held  the  attention  of  the 
Convention  longer  or  caused  more  discussion.  Indeed,  James  Wilson,  a  delegate 
from  Pennsylvania  remarked  during  the  convention  debates  that:  "This  subject 
has  greatly  divided  the  house,  and  will  also  divide  the  people  out  of  doors.  It  is  in 
truth  the  most  difficult  of  all  on  which  we  have  had  to  decide."" 

During  the  course  of  the  Constitutional  Convention,  three  major  plans  for 
the  appointment  of  the  President  were  presented:  Election  by  Congress;  elec- 
tion by  a  direct  vote  of  the  people  throughout  the  nation;  and  election  by  inter- 
mediate electors.'   An  integral  part  of  each  plan  was  the  basic  concept  of  the 


4  American  Bar  Association,  Report  op  the  Commission  on  Electoral  Colleoe 
Reporm,  Electino  the  President  3-4  (1867). 

5  An  interesting  note  and  one  which  should  be  kept  in  mind  is  "the  fact  that  twenty-five 
of  the  fifty-six  signers  of  the  Declaration  of  Independence,  (and)  thirty-one  of  the  forty-five 
members  of  the  Constitutional  Convention  .  .  .  were  men  who  had  been  trained  in  the  law." 
Chroust,  The  American  Legal  Profession:  Its  Agony  and  Ecstasy.  46  Notre  Dame  Lawyer 
487  at  487  (1971). 

6  2  Records  of  the  Federal  Constitutional  Convention  of  1787,  at  501  (M.  Far- 
nnd  ed.  1911  &  1937)   (hereinafter  cited  as  Farrand). 

7  N.  Pierce,  The  People's  President  39  (1958)   (hereinafter  cited  Pierce).    In  addition, 

numerous  alternative  plans  were  brought  forward,  ranging  from  proposals  that  the 
state  Governors  choose  the  President  to  one  that  15  members  of  Congress  be  chosen 
by  lot  to  elect  the  next  Chief  Executive.  None  of  these  alternatives  aroused  much 
interest,  and  all  were  shunted  aside  with  little  debate.  Id. 
In  all,  more  than  fifteen  proposals  for  electing  the  President  were  set  forth  at  the  Conven- 
Iwn.  See,  Feerick,  The  Electoral  College:  ffAy  /(  Was  Created.  54  A.B.A.J.  249  (1968). 
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office  itself.  To  be  sure,  the  issues  concerning  the  feasibility  of  a  singular  Exec- 
utive, the  re-eligibility  of  a  President  and  a  possible  Executive  Council  to  "aid" 
the  President  had  to  be  discussed  before  the  more  advanced  question  of  the 
mode  of  election  could  be  settled. 

The  respected  opinion  of  James  Wilson  "preferred"  as  he  put  it,  "a  singular 
magistrate,  as  giving  the  most  energy  dispatch  and  responsibility  to  the  office.'" 
The  ultimate  opinion  was  that  a  single  man  would  feel  the  greatest  responsibility 
and  administer  the  public  affairs  best."  Opposition  to  this  motion  came  from 
Elbridge  Gerry  who  favored  a  "policy  of  annexing  a  Council  to  the  Executive 
in  order  to  give  weight  (and)  inspire  confidence"  and  from  Edmund  Randolph 
who  opposed  a  single  Executive  which  "he  regarded  as  the  fetus  of  monarchy."" 
Wilson  argued  that  a  single  Executive  "instead  of  being  the  fetus  of  monarchy 
would  be  the  best  safe  guard  against  tyrainny."'* 

With  the  discussion  of  the  issue  of  the  term  of  the  Executive,  came  sugges- 
tions which  would  have  made  the  term  as  short  as  three  years  or  as  long  as  nine 
years.  Of  necessity,  coupled  with  this  question  was  the  issue  of  re-eligibility  of  the 
Executive.  Roger  Sherman  was  against  the  idea  of  ineligibility  since  it  would 
throw  "out  of  office  the  men  best  qualified  to  execute  its  duties,""  but  these  con- 
siderations were  determined  to  be  preliminary  points  of  discussion  to  be  resolved 
with  the  selection  of  the  mode  of  election  of  the  Executive. 

The  method  most  often  receiving  approval  throughout  the  Convention  was 
election  of  the  Executive  by  Congress."  Roger  Sherman  was  of  the  opinion  that 
the  office  of  the  President  was  "nothing  more  than  an  institution  for  carrying 
the  will  of  the  Legislature  into  effect,  that  the  person  or  persons  ought  to  be 
appointed  by  and  accountable  to  the  Legislature  only,  which  was  the  depository 
of  the  supreme  will  of  the  Society.""  Elbridge  Gerry,  opposing  this  scheme, 
urged  that  the  appointment  be  made  by  the  Executives  of  the  states,  stating  that: 

If  the  appointment  should  be  made  by  the  National  Legislature  (Congress), 
it  would  lessen  that  independence  (of  the  Executive)  which  ought  to  prevail, 
would  give  birth  to  intrigue  juid  corruption  between  the  Executive  and 
Legislature  previous  to  the  election,  and  to  partiality-  in  the  Executive  after- 
wards to  the  friends  who  promoted  him." 

Gouvemeur  Morris  of  Pennsylvania  was  directly  opposed  to  Congressional  elec- 
tion of  the  Executive.  He  felt  such  a  system  would  reduce  the  Executive  to  the 
status  of  "a  mere  creature  of  the  Legislature."   He  argued  that : 

If  the  Legislature  elect,  it  will  be  the  work  of  intrigue,  of  cabal,  and  of 


8  1  Farrand  at  65. 

9  Id.  Although  supporting  a  singular  Executive,  John  Rutledge  was  not  in  favor  of  giving 
him  the  power  of  war  and  peace.  Id. 

10  Id.  at  66. 

11  Id. 

12  Id.  at  68. 

13  It  was  approved  on  June  2  (for  a  term  of  seven  (7)  years)  1  Fawiand  81;  on  July  17 
2  Farrand  32;  July  24,  2  Farrand  101;  on  July  26  (term  of  seven  (7)  years)  2  Farrand  121; 
on  August  24  (on  this  day  it  was  decided  "both"  houses  would  appoint  the  executive)  2  Farrano 
403. 

14  1  Farrand  at  65. 

15  Id.  at  175. 
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faction:  it  will  be  like  the  election  of  a  Pope  by  a  conclave  of  cardinals; 
real  merit  will  rarely  be  the  title  to  the  appointment." 

Concurring  with  Morris,  James  Madison  argued  against  Congressional  election 
on  the  basis  that  the  three  branches  of  government  should  be  independent  as  well 
as  separate  of  each  other/' 

The  issue  of  re-eligibility  became  paramount  when  discussing  Congressional 
appointment.  Many  delegates  expressed  the  opinion  that  of  necessity  the  Ex- 
ecutive would  be  ineligible  for  a  second  term  if  Congress  should  so  elect.  This 
in  turn,  it  was  opined,  would  have  a  deleterious  effect  on  the  incentive  and  drive 
of  the  Executive  to  achieve  excellence  while  in  office.  Also,  the  fact  was  realized 
that  men  capable  and  best  qualified  would  be  thrown  out  of  office." 

A  proposal  offered  to  counter  that  of  Congressional  election  was  a  plan 
of  direct  popular  vote.  In  support  of  this  suggestion  James  Wilson  offered  the 
experience  of  the  election  of  the  Governors  of  New  York  and  Massachusetts  as 
evidence  of  the  viability,  success  and  soundness  of  this  system."  Governor  Morris 
agreed  with  the  feasibility  of  direct  election  as  demonstrated  by  the  many  state 
gubernatorial  systems  and  added:  "If  the  people  should  elect,  they  will  never 
(ail  to  prefer  some  man  of  distinguished  character,  or  services;  some  man,  if  he 
might  so  speak,  of  continental  reputation."'"  James  Madison,  John  Dickinson 
and  Daniel  Carroll  were  also  among  those  eager  to  see  the  argument  for  direct 
popular  election  become  a  reality,  noting  that  it  was  the  purest  and  fittest  source 
of  election.''  Madison  noted  that: 

There  was  one  difficulty  however  of  a  serious  nature  attending  an  im- 
mediate choice  by  the  people.  The  right  of  suffrage  was  much  more  dif- 
fusive in  the  Northern  than  the  Southern  States;  and  the  latter  could  have 
no  influence  in  the  election  on  the  score  of  Negroes.'^ 

Madison  in  further  comment  to  this  difficulty  stated  "that  local  considerations 
must  give  way  to  the  general  interest.  As  an  individual  from  the  Southern  States 
he  was  willing  to  make  the  sacrifice."" 

Voicing  an  objection,  which  was  to  crop  up  repeatedly  in  future  years, 
Charles  Pinkney  declared  that  "the  most  populous  States  by  combining  in  favor 


16  2  Farrand  at  29. 

17  Id.  at  34.  "The  Executive  could  not  be  independent  of  the  Legislators,  if  dejiendent 
on  the  pleasure  of  that  branch  for  a  re-appointment."  Id.  Besides  the  general  influence  of 
Congressional  election  on  the  independence  of  the  Executive,  Madison  suggested: 

1.  The  election  of  the  Chief  Magistrate  would  agitate  &  divide  the  legislature  so 
much  that  the  public  interest  would  materially  suffer  by  it.  2.  The  candidate  would 
intrigue  with  the  legislature,  would  derive  his  appointment  from  the  predominant 
faction,  and  be  apt  to  render  his  administration  subservient  to  its  views.  3.  The 
,•  Ministers  of  foreign  powers  would  have  &  make  use  of,  the  opportunity  to  mix  their 

intrigues  &  influence  with  the  Election. 
Id.  at  109.   See  also  id.  at  500. 

18  1  Farrand  68. 

19  Id.  In  fact  at  this  time  in  the  history  of  the  United  States  governors  were  elected  by  the 
people  in  Connecticut,  Massachusetts.  New  Hampshire,  New  York  and  Rhode  Island.  In  the 
other  eight  states  they  were  elected  by  the  legislatures.   Feerick,  supra  note  7,  at  249. 

20  2  Farrand  at  29. 

21  Id.  at  56-57,  109-111,  114,  402. 

22  Id.  at  57. 

23  /J.  at  111. 
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of  the  same  individual  will  be  able  to  cany  their  points."**  Elbridge  Gerry  was 
fearful  of  the  "ignorance  of  the  people,"  that  this  would  allow  organized  groups 
to  exert  influence  and  "elect  the  Chief  Magistrate  in  every  instance,  if  the 
election  be  referred  to  the  people."'"  George  Mason  put  it  more  forcefully  when 
he  stated : 

[I]t  would  be  as  unnatural  to  refer  the  choice  of  a  proper  character  for 
Chief  Magistrate  to  the  people,  as  it  would  to  the  people,  as  i*  would  to 
refer  a  trial  of  colours  to  a  blind  man.  The  extent  of  the  Country  renders 
it  impossible  that  the  jjeople  can  have  the  requisite  capacity  to  judge  of  the 
respective  pretensions  of  the  Candidates.^'' 

In  rebuttal  to  these  objections,  Gouvemeur  Morris  argued: 

It  is  said  that  in  case  of  an  election  by  the  people  the  populous  States  will 
combine  &  elect  whom  they  please.  Just  the  reverse.  The  people  of  such 
States  cannot  combine.  If  their  (sic)  be  any  combination  it  must  be  among 
their  representatives  in  the  Legislature.  It  is  said  the  f>eople  will  be  led  by 
a  few  designing  men.  This  might  happen  in  a  small  district.  It  can  never 
happen  throughout  the  continent.  In  the  election  of  a  Governor  of  New 
York,  it  sometimes  is  the  case  in  particular  spots,  that  the  activity  &  intrigues 
of  little  partisans  are  successful,  but  the  general  voice  of  the  State  is  never 
influenced  by  such  artifices.  It  is  said  the  multitude  will  be  uninformed. 
It  is  true  they  would  be  uninformed  of  what  passed  in  the  Legislative  Con- 
clave, if  the  election  were  to  be  made  there;  but  they  will  not  be  uninformed 
of  those  great  &  illustrious  characters  which  have  merited  their  esteem  & 
confidence.*' 

Because  of  the  predominant  opinion  that  the  electorate  of  the  young  country  was 
too  ignorant  and  too  vulnerable  to  the  wills  of  designing  men,  the  motion  to 
provide  for  the  direct  popular  election  of  the  President  was  defeated  on  the  two 
occasions  it  was  brought  to  a  vote.** 

As  a  result  of  this  non-decision,  springing  from  the  conflict  of  the  "Congress 
to  elect  group,"  and  those  favoring  direct  election,  and  because  of  a  number  of 
other  questions,  a  committee  of  eleven  was  appointed  on  August  31  to  suggest 
solutions  to  these  issues  which  would  then  be  acted  on  by  the  committee  of  the 
whole.^* 

At  the  time  of  the  formation  of  this  committee,  a  substantial  majority  of 


24  Id.  at  30. 

25  /rf.  atll4. 

26  Id.  at  31. 

27  Id.  at  30-31. 

28  The  tally  after  the  first  vote  on  July  17  was  9  to  1  against:  Massachusetts,  no;  Connecti- 
cut, no;  New  Jersey,  no;  Delaware,  no;  Maryland,  no;  Virginia,  no;  South  Carolina,  no; 
Georgia,  no;  North  Carolina,  no;  Pennsylvania,  yes.  2  Farrand  32.  On  August  24  the  defeat 
was  decisive,  albeit  this  time  two  states  went  on  record  favoring  direct  election.  New  Hampshire, 
no;  Massachusetts,  no;  Connecticut,  no;  New  Jersey,  no;  Maryland,  no;  Virginia,  no;  North 
Carolina,  no;  South  Carolina,  no;  Georgia,  no;  Pennsylvania,  yes;  Delaware,  yes.    Id.  at  402. 

29  Feerick,  The  Electoral  College— Why  It  Ought  To  Be  Abolished  37  Ford.  L.  Rev.  1,  8 
(1968).  TTie  Committee  was  made  up  of  a  remarkable  aggregate  of  political  talent — Rufus  King 
of  Mass.,  Gouvemeur  Morris  of  Pa.,  James  Madison  of  Va.,  Daniel  Carroll  of  Md.,  John  Dickin- 
son of  Del.,  Abraham  Baldwin  of  Ga.,  Pierce  Butler  of  S.  C,  Nicholas  Gilman  of  N.  H.,  David 
Brearby  of  N.  J.,  Hugh  Williamson  of  N.  C.  and  Roger  Sherman  of  Conn.  Id.  at  8  n.41; 
Pierce  at  44. 
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ihk  group  favored  different  methods  of  election  than  the  prominent  one  at  the 
moment,  which  was  election  by  Congress.'"  Although  divided  among  themselves 
as  to  what  mode  of  election  was  preferable,  the  committee  spared  no  time  in 
reaching  their  ingenious  compromise.  Indeed,  they  returned  to  the  Convention 
jast  four  days  later  on  September  4  with  their  plan.  At  this  time  it  was  recom- 
mended to  the  Convention  that  the  office  of  the  Vice-President  be  established  and 
the  mode  of  election  be  through  intermediate  electors — the  Electoral  College.** 
This  plan  resulted  because  of  the  objections  to  a  legislative  appointment  and  the 
serious  misgivings  about  the  competency  of  the  people  to  elect  a  man  of  grand 
stature.''  The  suggestion  was  the  end  product  of  a  group  of  skillful  men  who 
were  well  aware  of  what  could  be  "sold"  to  the  people  of  their  respective  states. 
The  larger  states  were  recognized  with  the  population-based  apportionment 
in  determining  the  number  of  electoral  votes  each  state  would  cast;"  the  small 
states  would  realize  equal  voting  rights  if  the  electors  could  not  agree;'*  appease- 
ment of  the  states'  rights  advocates  was  seen  in  the  provision  allowing  the  state 
legislature  the  right  to  decide  how  the  electors  would  be  chosen ;"  and  "those  who 
wanted  to  entrust  the  choice  of  the  President  to  the  people  could  see  at  least 
the  potentiality  for  popular  vote  in  the  scheme  presented."" 

This  plan  was  thought  to  remove  cabal  and  intrigue  from  an  election  by 
the  Congress.  It  was  seen  as  a  safeguard  against  those  who  would  scheme  and 
devise  ways  to  sway  and  influence  the  people,  since  men  of  great  stature  and 
public  confidence  and  knowledge  would  be  the  electors.  They,  the  electors,  were 
envisioned  as  making  their  ov/n  decisions  while  taking  into  account  the  desires 
of  the  people."  Even  with  these  advantages  there  were  still  serious  objections  to 
the  compromise.  Mason  was  opposed,  since  the  President  would  be  selected  by 
the  Senate,  an  improper  body  for  that  purpose,  if  the  electors  failed  to  give  a 
majority  vote  to  a  candidate.  Charles  Pinkney  was  of  the  same  opinion  stating 
that  the  "same  body  of  men  which  will  in  fact  elect  the  President"  will  be  his 
judges  in  the  case  of  an  impeachment."  The  problem  of  the  Senate  selecting 
the  President  in  the  event  of  the  failure  of  the  electors  to  choose  one  was  over- 


30  Feerick,  supra  note  29  at  8.  Wilson.  Madison,  Morris,  Dickinson  and  Carroll,  at  noted, 
voiced  strong  desire  for  direct  election.  See  supra  notes  19,  20,  21,  23  and  27  and  text  accom- 
panying. Williamson  had  indicated  he  might  back  this  proposal,  suggesting  each  voter  cast 
three  votes  in  order  that  the  small  states  would  be  heard.  2  Farrand  113.  Madison,  Morris, 
King  and  Wilson  also  supported  election  by  electors  chosen  by  the  people.  1  Farrand  80;  2 
Farrand  56-57,  403-04.  Butler  supported  a  system  of  electors  chosen  by  state  legislatures,  with 
the  states  all  having  an  equal  number  of  votes.  Id.  at  112.  Sherman  had  supported  an  election 
by  Congress.    1  Farrand  68;  2  Farrand  29. 

31  Id.  at  496-99,  also  set  forth  at  this  time  were  the  Legislature's  tax  powers.  Senate  im- 
peachment power.  Presidential  qualifications  and  Presidential  appointment  power' among  others. 

32  Feerick  supra  note  29  at  8.  It  is  also  suggested  the  problem  of  the  large  states  versus  the 
•mall  states  was  a  reason  for  this  compromise.  Pierce  at  34-37.  See  generally  a  letter  from 
James  Madison  to  Thomas  Jefferson,  October  24,  1787,  for  an  outline  of  the  problems  with 
mpect  to  the  Executive.  3  Farrand  131-33. 

33  In  addition  to  the  two  electoral  votes  representing  the  two  Senators  from  each  state. 

34  2  Farrand  at  500 ;  it  was  felt  that  nineteen  out  of  twenty  times  the  Senate,  later  the 
House,  would  choose  the  President  because  of  state  interests. 

35  Although  the  Framers  left  the  manner  of  selecting  the  electors  to  the  state  legislature,  it 
appears  that  many  of  them  assumed  that  the  legislatures  would  provide  for  popular  election. 
Feerick,  supra  note  6  at  253-54  nn.  40-44. 

36  Pierce  at  44. 

37  3  Farrand  458-59,  for  a  discussion  of  this  see  Feerick,  supra,  note  29,  at  9  n.44. 

38  2  Farrand  at  500-01. 
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come  on  September  6  when  the  House  was  given  the  task,  replacing  the  Senate." 

The  pressure  and  tension  on  the  delegates  were  factors  involved  in  the 

production  of  this  imperfect  system.    Indeed,  as  James  Madison  had  remarked: 

The  difficulty  of  finding  an  unexceptional  process  for  appointing  the 
Executive  Organ  of  a  Government  such  as  that  of  the  U.S.,  was  deeply 
felt  by  the  Convention;  as  the  final  arrangement  of  it  took  place  in  the 
latter  stage  of  the  Session,  it  was  not  exempt  from  a  degree  of  the  hurrying 
influence  produced  by  fatigue  and  impadence  in  all  such  Bodies:  tho'  the 
degree  was  much  less  than  universally  prevails  in  them.*" 

It  is  with  this  background  and  history  that  the  Electoral  College  system 
would  function  for  nearly  two  centuries,  drawing  severe  criticism  from  the 
moment  of  its  conception  to  the  present  day. 

B.  The  Electoral  College — Procedure 

The  procedure  for  counting  thousands  of  votes  cast  for  the  various  Presi- 
dential candidates  and  then  ascertaining  the  final  result  varies  from  state  to 
state.*'  In  general,  the  names  of  the  Presidential  and  Vice-Presidential  candi- 
dates appear  on  the  ballot,  albeit  some  states  list  the  names  of  the  electors." 
Voting  is  done  on  a  statewide  basis  and  the  candidates  receiving  a  plurality  of 
the  state  votes  win  the  slate  of  electoral  votes  in  that  state.  This  process  is  repeated 
in  all  of  the  states  and  the  District  of  Columbia.  After  all  of  the  electors  through- 
out the  country  have  been  appointed,  a  meeting  takes  place  on  "the  first  Monday 

39  Id.  at  519. 

40  Letter  to  George  Hay,  August  23,  1823,  3  Farrand  458. 

41  See  Wroth,  Election  Contests  and  the  Electoral  Vote,  65  Dickinson  L.  Rev.  321,  322 
(1961)  ;  Feerick,  supra  note  29  at  2-3. 

42  Presidential  and  Vice-Presidential  candidates  listed:  Alaska  Stat.  §  15.30  050  (1970); 
Ark.  Stat.  Ann.  §§  3-206,  3-207  (Supp.  1969);  Gal.  Election  Gode  §§  10204-5  (West 
1961)  ;  Colo.  Rev.  Stat.  Ann.  §  49-11-7  (3)  (Penn.  Cum.  Supp.  1969);  Conn.  Gen.  Stat. 
Ann.  §  9-175  (1967);  Del.  Code  Ann.  tit.  15,  §  4502  (a)  (Gum.  Supp.  Pamphlet  1970); 
Fla.  Stat.  Ann.  §  103.011  (Supp.  1971-72);  Ga.  Code  Ann.  §  34-1330  (e)  (1970);  Hawab 
Rev.  Stat.  tit.  2,  §  12-33  (1968);  Idaho  Code  §  34-904  (Supp.  1969);  III.  Ann.  Stat.  ch. 
46,  §  21-1  (Smith-Hurd  1965);  Ind.  Stat.  Ann.  §  29-3901-05  (Bums  1969);  Iowa  Cod£ 
Ann.  §§  49-32.33  (1949),  49.42  (Supp.  1970);  Kan.  Stat.  Ann.  §§  25-602,  603a  (Supp. 
1970);  Ky.  Rev.  Stat.  §  118.170  (6)  (1962);  La.  Rev.  Stat.  §  18.671  (a)  (1969);  Me. 
Rev.  Stat.  Ann.  tit.  21,  §  1181  (1965);  Md.  Ann.  Code  art.  33,  §  20-2  (1971);  Mass.  Ann. 
Laws  ch.  54,  §  43  (1971);  Mich.  Stat.  Ann.  §  168.45  (1967);  Minn.  Stat.  Ann.  208.04 
(1962);  Laws  of  Mont.  ch.  368,  §§  214-15  (1969);  Neb.  Rev.  Stat.  §§  32-421,  22  (1968); 
Nev.  Rev.  Stat.  tit.  24,  §  293.477  (1969);  N.H.  Rev.  Stat.  Ann.  §§  59:  3,  7  (1971);  N.J. 
Stat.  Ann.  §  19:  14-8.1  (1964);  N.M.  Stat.  Ann.  §  3-15-4  (1970);  N.Y.  Election  Laws 
§  107  (McKinney  1964)  ;  N.C.  Gen.  Stat.  §  163-209  (Supp.  1969)  ;  N.D.  Code  Ann.  16-11-06 
(1960);  Ohio  Rev.  Code  Ann.  §  3505.10  (Page  Supp.  1970);  Okla.  Stat.  Ann.  tit.  26,  § 
513  (1955);  Ore.  Rev.  Stat.  §  250.110  (2)  (1969);  Pa.  Stat.  Ann.  tit.  25,  §  3056  (f) 
(1963);  R.I.  Gen.  Laws  §  17-19-3  (d)  (1970) ;  S.G.  Code  Ann.  23-400.11  (c)  (Supp.  1970); 
S.D.  Compiled  Law  Ann.  §  12-16-6  (1967);  Tenn.  Code  Ann.  §  2-403  (Supp.  1970)  ;  Tex. 
Election  Code  art.  6.01  (1967),  art.  6.05  (4)  (Supp.  1970-71);  Utah  Code  Ann.  §  20-7-5 
(1969);  Va.  Code  Ann.  §  24.1-160  (Supp.  1971);  Wash.  Rev.  Code  Ann.  §  29.71.020 
(1965);  W.Va.  Code  §  3-6-2  (1966);  Wis.  Stat.  Ann.  §  5.64  (Supp.  1971-72);  Wyo. 
Stat.  Ann.  §  22-139.37  (Supp.  1971). 

The  above  list  includes  states  which  list  the  candidates  for  electors  as  well  as  the  candidate! 
for  the  President  and  Vice-President  on  the  ballot. 

The  following  states  list  the  electors  for  President  and  Vice-President:  Ala  Code  tit 
17,  §  154  (1959);  Ariz.  Rev.  Stat.  Ann.  §  16-844  (Supp.  1970-71),  16-845  (1956);  Miss. 
Code  Ann.  §  3107-14  (Supp.  1970);  Mo.  Stat.  Ann.  §  128.010  (1966);  Vt.  Stat.  Ann.  tit 
17,  §§  1751,52  (1968). 
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after  the  second  Wednesday  in  December"  following  their  appwintment."  On 
this  date  there  are  fifty-one  Electoral  College  meetings  throughout  the  United 
States."  At  this  meeting  the  appointed  electors  cast  their  votes  for  the  President 
and  Vice-President,  making  jind  signing  six  separate  lists  for  each  and  also  annex- 
ing a  list  of  their  names.*'  These  certificates  arc  sealed  and  certified"  and  sent 
to  the  President  of  the  Senate,"  the  Secretary  of  State  of  the  sute  from  which 
ihcy  are  elected,  the  Administrator  of  General  Services  and  to  the  Judge  of  the 
District  in  which  the  electors  have  assembled.*' 

In  accordance  with  federal  law  the  sealed  certificates  are  opened  on  January 
6  before  a  joint  session  of  Congress  meeting  in  the  Hall  of  the  House  of  Repre- 
sentatives.*' The  President  of  the  Senate  opens  each  certificate  in  alphabetical 
order.  After  a  determination  of  the  count  he  announces  the  candidates  with  a 
majority  of  the  electoral  votes  as  President  and  Vice-President.  If  in  fact  no 
candidate  should  realize  a  majority  of  the  electoral  votes  cast,  the  House  then 
would  choose  the  President  from  the  three  highest  candidates.  The  Senate  would 
choose  the  \'ice-President  from  the  two  highest  candidates  for  that  office.  In 
the  House  a  quorum  would  require  representation  from  two-thirds  of  the  states, 
and  a  majority  vote — twenty-six  states — ^is  necessary  to  decide  ujxin  the  Presi- 
dent." According  to  the  Rules  of  the  House  of  Representatives,"  a  state's  vote  is 
determined  by  the  vote  of  the  majority  of  representatives  who  comprise  that 
Congressional  delegation  and  if  pcrchsince  the  del^ation  is  evenly  split  the 
state  casts  no  vote. 

The  decision  of  who  would  be  Vice-President  is  determined  by  a  majority 
of  the  whole  nxmiber  of  the  Senate,  a  quorum  consisting  of  two-thirds  of  the 
whole  number  of  Senators.'*  If  the  House  was  deadlocked  and  failed  to  appoint 
the  President  by  January'  20  (Inauguration  Day),  the  Vice-President  would 
assume  the  position  of  acting  President  until  the  House  so  decided.  In  a  situation 
where  neither  a  President  nor  a  Vice-President  is  so  designated  by  January  20, 
the  Speaker  of  the  House,  who  is  appointed  at  the  start  of  each  new  Congress, 
would  act  as  President  xmtil  one  was  decided  upon.'' 

C.   Electoral  College — How  Its  Members  Are  Appointed 

The  Constitution  provides  that  "[e]ach  State  shall  appoint,  in  such  Manner 
as  the  Legislature  thereof  may  direct,  a  Number  of  Electors,  equal  to  the  whcde 
Number  of  Senators  and  Representatives  to  which  the  State  may  be  entitled  in 
the  Congress  .  .  .  .'"*   Pursuant  to  this  directive,  clectore  are  appointed  on  the 

43  3  U.S.C.  §  7  (1970). 

44  The  term  Electoral  College  u  a  misnomer  lince  there  are  fiftjr-one  separate  meetingi; 
liie  term  should  be  pluralized. 

45  3  U.  S.  C.  §  9  (1970). 

46  3  U.S.  C.  §  10  (1970). 

47  Who  b  the  Vice-President  of  the  United  States  at  that  time. 

48  3  U.  S.  C.  §  11  (1970). 

49  3  U.S.C.  §  15  (1970). 

50  U.S.  Const,  art.  11  §  1;  U.S.  Const,  amend.  XII. 

.  51  Hinds'  Precedents  or  the  House  of  Repkesentattves,  VoL  III,  pp.  292-93.  (Wasb- 
«n«toii,  1970).   U.S.  Const,  amend.  XII. 

52  Feerick,  mpra  note  29,  at  5. 

53  3  U.S.C.  §  19  (1970). 

54  U.S.  Const,  art.  II  §  1. 
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Tuesday  after  the  first  Monday  in  November."  Although  now  appointed  by 
popular  vote,  the  selection  of  electors  in  this  nianner  was  not  realized  on  a  uni- 
versal scale  until  the  second  half  of  the  nineteenth  century."  Even  though  the 
decision  as  to  how  the  electors  were  to  be  chosen  was  left  to  the  state  legislature, 
it  was  felt  by  the  delegates  that  the  states  would  provide  for  the  election  of  the 
electors  by  the  people."  Nevertheless,  from  the  first  election  to  the  election  of 
1836,  legislative  selection  of  the  electors  ran  from  a  high  of  ten  states  in  1800  to  a 
low  of  one  state  in  1836." 

During  the  first  elections  the  manner  of  choosing  electors  varied,  depending 
on  what  partv-  was  in  power  and  the  greatest  benefit  to  be  derived  from  the' 
various  alternatives.'*  Of  the  choices  available — direct  choice  by  the  legislature," 
popular  choice  of  electors  by  district''  and  a  popular  vote  under  a  general  ticket 
system — the  general  ticket  s^'stem,  after  1836,  was  the  most  popular."  This 
scheme  gained  rapid  popularity  because  of  the  \v'inner-take-all  advantage  and 
also  because  it  was  felt  this  s)-stem  gave  a  small  state  much  more  influence  in 
deciding  the  outcome  of  a  President  when  its  votes  were  cast  en  bloc.  Because 
of  this  big  plus  gained  from  the  use  of  the  general  ticket  system,  most  states  felt 
a  sense  of  obligation  and  self-defense  in  their  decision  to  follow  along  and  adopt 
this  method  of  selecting  electors." 

The  general  ticket  system  has  seldom  been  departed  from,  but  in  1892,  the 
Michigan  Legislature,  which  was  controlled  by  the  Democrats,  attempted  to 
salvage  a  few  votes  for  their  Presidential  candidate  since  it  was  believed  the 
Republicans  were  to  be  victorious  in  their  state.  The  plan  so  adx'anced  by  the 
Democratic  legislature  was  simple — a  re\-ersion  back  to  the  district  system.  This 
action  brought  an  almost  instant  reaction  and  was  challenged  in  the  courts. 
Much  to  the  chagrin  of  the  Republicans,  however,  the  sy'Stem  was  upheld  by  the 
Supreme  Court  which  decided  that  the  legislative  action  was  in  fact  within 
Constitutional  limitations.**  This  system  was  short-lived  though,  as  Michigan 
changed  back  to  the  general  ticket  sy-stem  in  1892,  but  now  it  seems  to  have 


55  3  U.S.C.  §  1  (1970). 

56  Feerick,  tupra  note  29,  at  10. 

57  When  the  report  of  the  Committee  on  style  waj  considered  on  September  12,  1787, 
James  Madison  remarked:  "He  (the  President)  is  now  to  be  elected  by  the  people  and  for  four 
years."  2  Farrand  587.  Concerning  the  appointment  of  the  President  bv  intermediate  electoo 
chosen  by  the  states  which  passed  on  July  19,  1787,  Madison  later  suted  on  July  26:  "It  hai 
been  proposed  that  the  election  should  be  made  by  Electees  chosen  by  the  people  for  that 
purpose."  2  Fabrand  119;  see  also  Letter  from  James  Madison  to  George  Hay,  August  23, 
1823,  in  3  Farrand  458;  Note:  SttUe  Power  to  Bind  Presidential  Electors,  65  Colum.  L.  Ret. 
696.  697  (1965). 

58  Pierce,  appendix  B  at  309. 

59  Pierce,  at  74-78. 

60  The  obvious  advantage  to  this  system  was  that  it  took  the  choice  out  of  the  hands  of  the 
people,  a  great  aid  if  the  Legislature  foresaw  defeat  of  their  part>-  if  the  choice  of  electon  was 
left  to  the  people. 

61  Madison  noted  in  1823  that:  "The  district  mode  was  mostly,  if  not  exclusively,  in  view 
when  the  Constituticm  was  framed  and  adopted  .  .  ."  Letter  to  Geonre  Hay  3  Farrand  «t 
458-59. 

62  The  reasons  for  its  wide  acceptance  are  that  the  developing  ideas  of  the  People's  Presi- 
dent and  democratic  ideals  were  unwilling  to  leave  the  crucial  choice  of  Presidential  electon  in 
the  hands  of  state  Legislatures;  and  this  s>-stem  suited  the  political  factions  —  it  wras  no  longer 
necessary  to  share  the  state's  electoral  vote  with  the  opposing  party.    Pierce  at  77. 

63  Rosenthal,  The  Constitution,  Congress,  and  Presidential  Elections,  67  Mich.  L.  Rev.  1, 
4-5  (1968). 

64  McPhenoD  v.  Blacker,  146  U.S.  1  (1892). 
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resurfaced  in  two  other  states,  Missouri"  and  Maine."  The  state  of  Maine  now 
provides  Electoral  College  action  in  the  following  manner: 

Presidential  Electors  at  large  shall  cast  their  ballots  for  President  and  Vice- 
President  of  the  political  party  which  received  the  largest  number  of  votes 
in  the  State.  The  Presidential  Electors  of  each  congressional  district  shall 
cast  their  ballots  for  President  and  Vice-President  of  the  political  party 
which  received  the  largest  number  of  votes  in  each  congressional  distnct." 

D.  Electoral  College — Independence  of  Electors 

The  evidence  is  compelling  that  the  Framers  envisioned  a  system  under 
which  persons  of  the  highest  caliber  would  be  chosen  as  electors.  These  electors 
would  meet  in  their  various  states,  "evaluate  the  merits  of  various  persons  for 
President,  .  .  .  and  in  casting  their  votes,  they  would  uke  into  account  the  views 
of  the  people,  but  not  be  bound  by  them,  as  they  were  to  exercise  their  own 
judgment.'"' 

Indeed,  few  of  the  Framers  of  the  Ckjnstitution  foresaw  the  emergence  of 
political  parties,  their  effect  on  elections — national  and  local — and  the  fact  that 
because  of  the  existence  of  these  parties  the  preliminary  selection  of  electors 
would  now  be  regarded  as  the  actual  vote  for  a  certain  Presidential  candidate." 
A  fact  of  life  that  we  live  with  employing  this  electoral  scheme  is  that  although 
the  Framers  intended  that  the  position  of  elector  be  filled  by  a  wise,  intelligent 
pillar  of  society,  these  positions  have  gone  "to  the  party  faithful  as  a  reward  for 
past  service,  presumably  on  the  basis  that  being  an  elector  today  is  merely  an 
honorary  ceremonial  position.'""  The  fact  that  the  American  people  have 
grown  "to  regard  the  Electoral  College  as  a  matter  of  minor  importance,""  is 
underscored  by  the  Presidential  voting  laws  in  the  several  states."  The  over- 
whelming majority  of  the  states  do  not  make  provision  for  the  listing  of  the 
names  of  the  electors  for  President  and  Vice-President  on  the  ballots.  Instead 
the  names  of  the  candidates  themselves  are  listed  emd  a  vote  for  them  is  deemed 
a  vote  for  the  electors  of  their  respective  parties."   So  common  had  this  system 

65  Mo.  Ann.  Stat.  128.010  (1965). 

66  Maine  Rev.  Stats.  21  §  1184  (1-A)  (Supp.  1970-71). 

67  /// 

68  Fe'erick,  supra  note  29,  at  9;  Ray  V.  Blair.  343  U.S.  214,  232-33  (1952)  (Justice  Jackson 
dissenting). 

69  McPherson  v.  Blacker,  146  U.S.  1,  36  (1892) ;  Rosenthal,  supra  note  63,  at  17. 

70  Comment  The  Problem  of  the  Faithless  Elector,  6  Harv.  J.  Leois.  254,  260  (1969). 

71  Thomas  V.  Cohen,  146  N.Y.Misc.  836,  841,  262  N.Y.Supp.    320,  326  (1953). 

72  See  note  42  supra.  ,  .... 

73  See  note  42  supra.  See,  e.g.,  N.J.  Stat.  Ann.  19:  14-8.1  (1964).  Ballots  for  presidenUal 

electors:  When  Presidential  Electors  are  to  be  elected,  their  names  shall  not  be  printed 
upon  the  ballot,  either  paper  or  voting  machine,  but  in  lieu  thereof,  the  names  of  the 
candidates  of  their  respective  parties  or  political  bodies  for  President  and  Vice- 
President  of  the  United   States   shall  be   printed   together   in   pairs   under   the   title 

'  "Presidential  Electors  For."    All  ballots  marked  for  the  candidate  for  President  and 

Vice-President  of  a  party  or  political  body,  shall  be  counted  as  votes  for  each  candi- 
date for  Presidential  Elector  of  such  party  or  political  body. 

Ind.  Stat.  Ann.  29-3904  (1969). .  Votes  cast  for  President  and  Vice-President  construed  a* 

votes  for  electors  —  counting,  canvassing  and  certifying  of  votes. 

Every  vote  cast  or  registered  for  the  candidate  for  president  and  vice-president  of 
any  one  ( 1 )  political  party  or  group  of  petitioners  shall  be  conclusively  deemed  to  be 
a  vote  cast  or  registered  for  all  of  the  candidates  of  such  political  party  or  group  of 
petitioners  for  the  presidential  electors  of  such  party  or  group  of  petitioners,  and 
shall  be  counted  as  such.  •  •  • 
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become  that  as  early  as  1933  it  was  asked  whether  this  practice  of  the  electors 
casting  their  ballots  for  the  state's  popular  vote  winner  could  be  seen  as  to  have 
amended  the  Constitution  to  a  level  where  an  elector  voting  against  the  popular 
would  be  deemed  as  to  have  broken  the  law.  A  lower  court  of  the  state  of  New 
York  answered  in  the  affirmative.  In  Thomas  v.  Cohen'*  the  constitutionality  of 
listing  only  the  names  of  the  candidates  for  President  and  Vice-President,  while 
omitting  the  names  of  the  electors  for  these  offices,  was  brought  to  task.  The 
argument  challenging  this  practice  went  along  the  lines  of  the  intended  free 
choice  of  the  electors  and  the  subsequent  need  of  the  voting  public  to  be  aware 
of  the  identity  of  the  electors.  The  court  recognized  the  design  of  the  Framen 
that  the  electors  can  indeed  follow  their  own  judgment,  nevertheless,  it  decided 
that  the  long  practice  embroidered  upon  the  electors  the  obligation  that  they  vote 
for  their  party's  candidate  if  elected.  Judge  Cuff  went  on  to  say: 

The  electors  are  expected  to  choose  the  nominee  of  the  party  they  represent, 
and  no  one  else.  So  sacred  and  compelling  is  that  obligation  upon  them,  so 
long  has  its  observance  been  recognized  by  faithful  performance,  so  un- 
expected and  destructive  of  order  in  our  land  would  be  its  violation,  that 
the  trust  that  was  originally  conferred  upon  the  electors  by  the  people,  to 
express  their  will  by  the  selections  they  make,  has,  over  these  many  yean, 
ripened  into  a  bounden  duty — as  binding  upon  them  as  if  it  were  written 
into  the  organic  law.  The  elector  who  attempted  to  disregard  that  duty 
could,  in  my  opinion,  be  required  by  mandamus  to  carry  out  the  mandate 
of  the  votes  of  his  State." 

In  1936,  however,  this  practice  of  omitting  the  electors'  names  from  the 
ballots  was  upheld  in  the  Ohio  decision  of  Hawke  v.  Myers"^  on  the  basis  of  the 
broad  authority  conferred  upon  the  states  by  the  Constitution  to  direct  the  man- 
ner in  which  the  Presidential  electors  are  to  be  chosen. 

The  Supreme  Court  has  not  decided,  as  of  the  moment,  this  issue,  although 
dicta  in  a  number  of  state  court  decisions  indicate  that  this  independence  of 
decision  still  endures."  However,  the  question  was  touched  upon  tangentially  in 
Ray  V.  Blaif  where  it  was  held  that  a  candidate  could  be  excluded  from  a 
party  primary  for  the  position  of  a  Presidential  elector  if  he  failed  to  pledge  to 
support  the  party's  candidate. 

This  action  was  the  result  of  a  situation  in  Alabama  where  political  parties 
were  authorized  to  set  qualifications  and  select  their  nominees  for  the  position  of 
Presidential  elector  in  a  primary.  The  Executive  Committee  of  Alabama's 
Democratic  party  required  a  pledge  to  be  taken  of  all  candidates,  indicating 
their  support  for  the  Democratic  Presidential  nominee,  if  they  are  so  elected. 
One  candidate,  Edmund  Blair,  did  not  take  such  ?.  pledge,  as  a  result  he  was  not 
certified.    Lower  courts  ordered  a  mandamus  directing  he  be  certified.    This 


74  146  N.Y.Misc.  836,  262  N.Y.Supp.   320  (Sup.  Ct  1933). 

75  Id.  at  841-42,  262  N.Y.Supp.  at  326. 

76  132  Ohio  St.  18,  4  N.E.2d  397  (1936). 

77  See,  e.g..  State  ex  rel.  Beck  v.  Hununel,  150  Ohio  St.  127,  146  80  N.E.2d  899,  908 
(1948);  Opinion  of  the  Justice,  No.  87,  250  Ala.  399,  400,  34  So.  2d  598.  600  (1948); 
Breidenthal  v.  Edwards,  57  Kan.  332,  337,  46P.  469. 

78  343  U.S.  214  (1952). 
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Crawford,  and  Henry  Clay — all  Democrats  at  least  in  name,  were  nominated 
for  the  Presidency."  As  a  result,  no  one  received  the  majority  vote  needed;  in 
accordance  with  the  Constitution  the  House  determined  the  outcome.  After 
Clay  had  thrown  his  support  to  Adams  the  issue  was  settled  on  the  first  ballot 
with  Adams  winning,  receiving  the  vote  of  thirteen  of  the  twenty-four  states; 
Jackson  and  Crawford  tallied  the  votes  of  seven  and  four  states  respectively.** 
Tints,  another  first  was  recorded  in  the  annals  of  the  Electoral  College — the 
election  of  a  man  who  was  rejected  by  the  popular  will." 

The  election  of  1836  was  a  success  in  so  far  as  a  President  was  elected,  but 
failed  in  the  attempt  to  choose  a  Vice-President.  Martin  Van  Buren  received  a 
majority  of  the  electoral  vote;  but  because  of  the  social  behavior  of  his  running 
mate,  Richard  Mentor  Johnson,  the  electors  from  Virginia  withheld  their  votes 
from  him.  The  Senate  had  to  choose  a  Vice-President  for  the  first  and  only  time; 
they  elected  Johnson  thirty-three  to  sixteen  over  the  runner-up  in  the  Presidential 
electoral  vote,  Francis  Granger.** 

The  election  of  1876,  because  of  disputes  and  double  returns,  ended  in  the 
House  with  the  popular  vote-getter  the  loser.  Democrat  Samuel  J.  Tilden  was 
the  recipient  of  a  majority  of  the  popular  vote,  even  by  the  Republican  vote 
tabulation.*'  Notwithstanding  the  disputed  retujTis  in  four  states,  Tilden  had 
secured  184  electoral  votes  and  Republican  Rutherford  B.  Hayes  won  165  votes.*' 
A  fifteen-member  commission  was  created  to  decide  how  the  twenty  disputed 
votes  would  be  cast.  Prior  to  the  selection  of  the  fifteenth  member  of  the  com- 
mission, its  membership  was  evenly  split,  seven  Republicans,  seven  Democrats. 
The  men  selected  represented  the  Senate,  House  and  Supreme  Court,  each  insti- 
tution placing  five  of  its  own  on  the  committee.  The  fifteenth  man  was  by  design 
to  be  an  independent  to  be  selected  by  the  four  committeemen  from  the  Supreme 
Court.  This  man.  Justice  Joseph  Bradley,  was  the  man  who  chose  the  President 
that  year,  for  he  was  a  Republican  and  did  so  vote  on  every  disputed  vote.  The 
result  as  Neil  R.  Pierce  notes,  was  that,  "The  vote  of  one  man — Justice  Bradley 
— nullifies  the  voice  of  the  majority  and  places  the  usurper  in  the  chair."** 

The  Presidential  contest  between  Grover  Cleveland  and  Benjamin  Harrison 
in  1888  is  a  striking  example  of  a  defeat  of  the  popular  will  although  neither 
candidate  had  a  majority.  After  the  polls  closed  a  tabulation  showed  Democratic 
Grover  Cleveland  with  5,540,365  popular  votes,  which  won  him  168  electoral 
votes,  and  Republican  Benjamin  Harrison  with  5,445,269  votes  and  an  all 
important  majority  of  233  electoral  votes  giving  him  the  Presidency."'   Clcve- 

93  Pierce  appendix  A  at  304;  Rosenthal,  supra  note  63,  at  5. 

94  E.  Roseboom,  supra  note  85,  at  84-88. 

95  This  charge  is  somewhat  suspect,  however,  since  of  the  twenty-four  states  participating 
in  the  election,  electors  of  six  of  the  states  were  chosen  by  the  legislatures,  not  at  the  polls,  also, 

•  "because  of  the  possibility  that  Adams  may  well  have  been  the  second  choice  of  most  of  the 
supporters  of  Clay  and  Crawford,  Adams'  election  is  not  a  conclusive  case  of  defeat  of  the 
popular  will."   Rosenthal,  supra  note  63,  at  6. 

96  Pierce  at  133-34. 

97  Rosenthal,  supra  note  63.  at  6. 

98  Pierce  at  87. 

99  Pierce  at  91. 

100     Pierce  at  93.   Equally  as  startling  is  the  fact  that: 

While  Cleveland's  95,096  popular  vote  plurality  availed  him  nothing,  a  switch  of  » 
mere  7,189  votes  out  of  well  over  1,000,000  in  New  York  would  have  swung  its  thirty- 
six  electoral  votes  to  his  column  and  enabled  him  to  win  by  204  to  197.    Ironically, 
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land's  plurality  of  95,096  gave  him  not  so  much  more  than  a  moral  victory. 

This  election  confirmed  what  was  known  and  feared  for  decades — ^the 
Electoral  College  system  is  defective,  it  has  in  the  past  and  can  in  the  future  elect 
a  man  the  people  have  clearly  rejected. 

III.   Evolution  of  the  Franchise 

The  further  the  electoral  rights  are  extended,  the  greater  is  the  need  for 
extending  them:  for  after  each  concession,  the  strength  of  democracy 
increases  and  its  demands  increase  with  its  strength.*" 

A.   The  First  Voters 

The  delegates  to  the  Constitutional  Convention  of  1787  considered  the 
question  of  voter  qualifications  on  a  national  scale,  but  because  of  their  differ- 
ences and  the  fact  that  the  states  would  have  been  reluctant  to  ratify  a  constitu- 
tion which  changed  the  suffrage  laws  of  the  individual  states,  the  issue  was  not 
acted  upon."*  Indeed,  the  only  voting  right  assured  the  people  on  a  national 
scale  was  that  concerning  the  selection  of  the  members  of  the  House  of  Repre- 
sentatives.*''* 

At  the  inception  of  the  new  republic  the  number  of  those  who  participated 
in  the  various  elections  was  in  no  way  great.  The  reason  for  this  is  twofold; 
first,  the  concept  of  public  concern  was  at  best  underdeveloped;  and  secondly, 
the  possibility  that  those  citizens  who  did  feel  a  sense  of  participation  would  be 
allowed  to  cast  their  ballots  was  severely  restrained  by  the  existence  of  restrictive 
suffrage  laws.*"*  The  majority  of  these  laws  reflected  the  requirement  that  the 
prospective  voter  possess  something  of  value  or  at  least  evidence  of  it,  which  could 
be  shown  by  the  payment  of  taxes  for  example."'    ' 

Delegate  David  Buel,  Jr.  argued  against  the  property  concept,  charging  the 
difference  between  Europe  and  America  as  the  core  of  his  theory.  According  to 
him,  it  was  the  design  of  the  aristocracy  of  Europe  to  keep  the  bulk  of  the  land 
in  a  few  hands.  One  of  the  distinguishing  aspects  of  the  American  society  was 
its  laws  of  descent  which  were  causing  a  steady  division  of  the  great  estates,  en- 
abling the  many  to  own  land.  Buel  demanded  that: 

Our  community  is  an  association  of  persons — of  human  beings — not  a 
partnership  founded  on  property.  .  .  .  Property  is  only  one  of  the  incidental 
rights  of  a  person  who  possesses  it;  and,  as  such,  it  must  be  made  secure;  but 
it  does  not  follow  that  it  must  therefore  be  represented  sjDecifically  in  any 
branch  of  the  government.*"' 

four  yean  earlier,  Cleveland  had  beaten  Blaine  (the  Republican  nominee  of  1884)  iff 
219  electoral  votes  to  182.  also  prevailing  in  the  popular  shift  of  575  votes  in  New 
York  would  have  elected  Blaine  (218-183).  despite  Cleveland's  nationwide  pluralitf. 
Rosenthal,  supra  note  63,  at  7. 

101  Claude,  Nationalization  of  the  Electoral  Process,  6  Ha«v.  J.  Leois.   139,   141    (1969), 
quoting  from  De  Tocqueville,  Demockacy  in  America  56-57  (1955). 

102  Pierce  at  209. 

103  U.  S.  Const,  art.  1  §  2. 

104  For  a  summary  of  these  laws  see  Minor  v.  Happersett,  88  U.S.  162,  172-73  (1874). 

105  Pierce  at  207. 

106  Mason,  Free  Government  in  the  Making  (1949)   pp.  406-07  ciitd  in  Pierce  *< 
249n.20. 
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Even  though  this  argument  was  recognized  and  sufTrage  was  expanding 
progessively,  Blacks  were  still  regarded  as  second-class  citizens  and  as  such  were 
not  allowed  the  privilege  of  the  ballot  box. 

B.  Black  Suffrage 

The  plight  of  the  Black  man  continued  even  after  the  American  Civil  War. 
President  Andrew  Johnson's  plan  for  the  Confederate  states  was  consfricuous  by 
its  very  lack  of  basic  civil  liberties  for  Blacks.  Compounding  this  was  the  fact  that 
immediately  following  the  cessation  of  hostilities  of  the  Civil  War  many  of  the 
Southern  states  held  conventions  or  legislative  sessions.  During  these  meetings 
not  one  of  the  states  of  the  Confederacy  extended  the  right  to  vote  to  newly 
freed  people  whom  they  exploited  for  centuries.  On  the  contrary,  the  infamous 
"Black  Codes"  were  enacted.  This  legislation  severely  limited  the  Black  man's 
rights  as  to  employment  and  mobility."' 

Following  this,  the  Fourteenth  Amendment"*  was  proposed  by  Congress  on 
June  13,  1866,  and  was  adopted  by  the  states  on  July  21,  1868.  This  amendment 
was  then  supplemented  by  the  Fifteenth  Amendment  which  provided  that :  "The 
right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or  abridged  by 
the  United  States,  or  by  any  State  on  account  of  race,  color  or  previous  condi- 
tions of  servitude.""' 

The  United  States  Supreme  Court,  however,  decided  a  series  of  opinions 
which  emasculated  the  two  new  amendments  and  the  enabling  legislation  relative 
to  them.  Chief  Justice  Waite,  speaking  for  the  Court  in  United  States  v.  Reese^^" 
and  United  States  v.  Cruikshank"^  decided  that  the  Fifteenth  Amendment  did 
not  confer  upon  the  citizens  of  the  United  States  the  right  of  sufTrage,  rather  it 
had  the  negative  efTect  of  preventing  discrimination  on  the  basis  of  race,  color 
or  previous  condition  of  servitude — from  this  it  seems  that  the  franchise  is  not 
characteristic  of  national  citizenship.  The  right  to  partidfxate  in  any  election 
held  within  the  boundaries  of  a  state  comes  from  the  state  although  protection 
from  discrimination  comes  from  the  Federal  Government.  Chief  Justice  Waite 
also  stressed  the  fact  that  the  Fifteenth  Amendment  did  not  prohibit  an  individual 
from  subverting  the  vote. 

White  factions  relentlessly  continued  their  determined  drive  to  eliminate 
completely  the  possibility  of  Black  voting  in  any  election.*"  A  nimabcr  of  dis- 
criminatory devices  were  designed  and  used  in  furtherance  of  this  goal.  Common 
for  this  period  were  items  such  as  a  poll  tax,  literacy  tests,  increased  residency 
requirements  and  the  famous  "grandfather  clauses."  In  fact,  all  eleven  states  of 


107  See  U.  S.  Commission  on  Civil  Rights,  Report  (1959)  pp.  25-28. 

108  U.  S.  Const,  amend.  XIV. 

109  U.  S.  Const,  amend.  XV;  "The  Southern  Sutet  agreed  to  thii  amendment  as  weD 
(m  to  the  Fourteenth),  in  large  part  because  of  the  presence  of  Northern  troops  and  large 
numbers  of  Negroes  in  the  new  Southern  legislatures,"   Pierce  at  215. 
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the  old  Confederacy  enacted  some  form  of  these  "Jim  Crow  Statutes"  between 
1889  and  1902."' 

Since  the  grandfather  clauses,  which  were  designed  with  the  intention  of 
disfranchising  Blacks  while  overlooking  illiterate  Whites,  were  struck  down  in 
1915,"*  a  new  more  subtle  approach  was  sought.  Because  of  the  dominance  of 
the  Democratic  Party  in  the  South,  all  that  was  required  of  a  candidate  for 
election  to  the  office  sought  was  a  victory  in  the  primary  which  equaled  victory 
in  the  election.  With  this  in  mind,  a  new  type  of  discrimination  was  developed. 
Since  many  states  permitted  the  parties  to  determine  who  could  vote  in  a  primary, 
it  was  easy  to  preclude  Blacks  from  casting  an  effective  vote.  This  was  ac- 
complished through  the  practice  of  disallowing  Black  participation  in  the  prima- 
ries by  denominating  them  something  other  than  Democrats.'"  With  the  ex- 
clusion of  Blacks  from  the  primary  selection,  the  discriminatory  goal  was  ac- 
complished since  a  vote  against  the  Democrats  in  the  general  election  amounted 
to  nothing.  \ 

This  concept  was  brought  before  the  courts  and  in  1927  the  United  States 
Supreme  Court  ruled  the  "White  primary  practice"  unconstitutional."*  Although 
challenged  under  the  Fourteenth  and  Fifteenth  Amendments,  Justice  Holmes 
found  it  unnecessary  to  consider  the  Fifteenth  Amendment  since  it  seemed  hard 
for  him  "to  imagine  a  more  direct  and  obvious  infringement  of  the  Fourteenth 
Amendment""'  than  the  Texas  statute  then  challenged."' 

Following  this  action,  the  Texas  legislature  promptly  repealed  the  statute 
condemned  by  Justice  Holmes  and  substituted  another  bearing  the  same  number 
as  the  repealed  statute.  The  new  legislation  provided  in  pertinent  part  that : 

Every  jjolitical  party  in  this  State  through  its  State  Executive  Committee 
shall  have  the  pwwer  to  prescribe  the  qualifications  of  its  own  members  and 
shall  in  its  own  way  determine  who  shall  be  qualified  to  vote  or  otherwise 
participate  in  such  political  party."* 

This  was  also  challenged  by  the  same  petitioner  and,  upon  a  writ  of  certio- 
rari, decided  by  the  Supreme  Court.  Justice  Cardozo  disallowed  this  statute, 
arguing  that  it  was  a  delegation  of  state  power  to  the  executive  committee  and 
as  such  made  the  committee's  determinations  conclusive  irrespective  of  any 
expression  of  the  p>arty's  will.  Thus  the  committee's  action,  barring  Blacks  from 
participation  in  party  primaries,  was  deemed  state  action,  the  type  of  which  is 
prohibited  by  the  Fourteenth  Amendment.'*" 

Undaunted,  the  plan  then  pressed  by  Southern  strategy  removed  any  men- 
tion or  suggestion  of  racial  restrictions  from  the  state  laws  but  still  gave  the 
individual  parties  a  free  hand  to  determine  who  could  participate  in  fwimaries. 
Pursuant  to  this,  the  State  Democratic  Convention  of  Texas  adopted  a  resolution 

113  U.  S.  Commission  on  Civil  Rights,  Report  (1959)  pp.  31-32. 

114  Guin  V.  United  States,  283  U.S.  347  (1951). 

115  Pierce  at  217. 

116  NUon  V.  Hemdon,  273  U.S.  536  (1927). 

117  Id.  at  540-41. 

1 18  In  pertinent  part,  the  statute  stated  that  "in  no  event  shall  a  Negro  be  eligible  to  partici- 
pate in  a  Democratic  party  primary  election  in  the  State  of  Texas."   Id.  at  540. 

119  Nixon  V.  Condon,  286  U.S.  73,  82  (1932). 

120  286  U.S.  at  88-89. 
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which  effectively  precluded  Blacks  from  Democratic  Party  membership  and 
prticipation  in  its  deliberations.  This  resolution  finally  achieved  what  was  long 
sought — the  elimination  of  the  Black  vote — since  it  was  upheld  by  the  Supreme 
Court  on  the  theory  that  it  was  the  action  of  a  political  party  and  not  that  of  the 

state."' 

This  precedent  stood  for  nine  long  years  before  the  Court  reversed  itself  and 
finally  outlawed  the  concept  of  the  White  primary  altogether.  Because  of  the 
claimed  inconsistency  between  the  case  of  United  States  v.  Classic^"  which 
determined,  inter  alia,  that  under  Louisiana  statutes  a  party  primary  was  in  fact 
part  of  the  procedure  for  the  choice  of  federal  officials"'  and  the  decision  in 
Grovey  v.  Townsend  allowing  political  parties  the  power  to  exclude  Blacks  from 
primaries,  the  Supreme  Court  settled  the  issue  by  forbidding  the  White  primary 
in  the  case  of  S?nith  v.  Allwright.^'* 

The  Court  reasoned  that  where  a  party  acts  in  conformance  with  state 
statutes  and  takes  its  character  from  these  statutes,  the  actions  so  carried  out  by 
the  party  are  not  private  laws.  "When  primaries  become  a  part  of  the  machinery 
for  choosing  officials,  state  and  national,  .  .  .  the  same  tests  to  determine  the 
character  of  discrimination  or  abridgement  should  be  applied  to  the  primary  as 
are  applied  to  the  general  election.'""  The  Court  specifically  overruled  Grovey, 
holding  that  this  action  came  within  the  meaning  of  the  Fifteenth  Amendment.'" 

In  an  eflfort  to  supplement  many  of  the  Court's  decisions  and  ensure 
franchise  rights,  a  series  of  Voting  Rights  were  passed  by  Congress,  the  latest 
being  the  Voting  Rights  Act  Amendments  of  1970."'  The  effect  of  this  legisla- 
tion was  to  amend  the  Voting  Rights  Act  of  1965"°  by  extending  the  1965  Act 
to  1975;  and  also  by  adding  two  new  supplemental  provisions  which  abolished 
residency  requirements  longer  than  thirty  days  for  Presidential  elections  and 
lowered  the  voting  age  to  eighteen. 

The  1965  act  suspended  literacy  tests  in  areas  where  less  than  fifty  percent 
of  the  voting  age  citizens  had  been  registered  for  the  1964  election.  It  also 
provided  that  anyone  who  was  educated  to  the  sixth-grade  level  in  an  American 
flag  school  where  languages  other  than  English  were  used  could  not  be  denied  the 
right  to  vote  because  of  a  lack  of  facility  in  the  English  language.  Although 
challenged,  the  education  section  was  upheld  in  Katzenbach  v.  Morgan^''*  and 
Cardona  v.  Poiver}^" 

The  age,  literacy  and  residence  provisions  of  the  1970  act  have,  like  the 
1965  act,  also  been  upheld  by  the  Court  in  the  recent  case  of  Oregon  v. 
Mitchell."^  Justice  Black's  opinion  announcing  the  decisions  of  the  Court  ex- 
pressed the  unanimous  view  that  the  provision  suspending  the  use  of  literacy 
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tests  in  both  federal  and  state  and  local  elections  was  valid.  R^;arding  the  issue 
of  residency  requirements,  absentee  registrators  and  voting  in  Presidential  elec- 
tions, eight  members  of  the  Court  expressed  the  view  that  these  provisions  were 
valid.  The  controversial  determination,  however,  was  that  dealing  with  the 
lowering  of  the  minimum  voting  age.  This  provision  was  held  valid  as  applied 
to  federal  elections  but  invalid  as  applied  to  state  and  local  elections.  Neverthe- 
less, the  voting  age  has  achieved  uniformity  with  the  ratification  and  adoprtion 
of  the  Twenty-sixth  Amendment."' 

C.    Woman  Suffrage 

The  campaign  for  the  female  right  to  vote  was  neither  as  difficult  nor  as 
long  coming  as  the  Black  man's  battle  for  the  ballot.  At  its  inception,  the  move- 
ment for  woman  suffrage  was  generally  allied  with  other  social  movements  such 
as  the  extension  of  education  and  the  Black  problem.'" 

Americans  had  no  tradition  of  female  voting,  indeed  most  of  the  early  state 
laws  did  not  allow  women  to  own  property  and  therefore  they  could  not  vote. 
The  only  exceptions  to  the  maJe-only  rules  were  in  Massachusetts  where  women 
could  vote  from  1691  to  1780  and  in  New  Jersey  which  granted  all  inhabitants 
who  had  a  worth  of  $250  or  more  the  right  to  vote."* 

After  the  burden  of  property  requirements  and  taxpaying  qualifications 
were  removed  from  state  constitutions,  the  female  demand  became  louder  and 
the  movement  acquired  more  verve.  In  1872,  Mrs.  Virginia  Minor  applied  to 
be  roistered  as  a  voter  in  the  state  of  Missouri,  but  was  refused  because  she  was 
not  a  male.  She  sued  the  registrar  who  in  turn  demurred.  The  Supreme  Court 
affirmed,  deciding  that  since  the  "Constitution  of  the  United  States  does  not 
confer  the  right  of  suffrage  upon  any  one,  and  that  the  constitutions  and  laws 
of  the  several  states  which  commit  that  important  trust  (voting)  to  men  alone  are 
not  necessarily  void,"  it  could  not  give  the  petitioner  the  relief  requested."' 

Some  fifteen  years  f>assed  after  the  Supreme  Court  was  heard  in  the  Minor 
decision  until  Wyoming  came  into  the  Union.  It  was  the  first  state  to  provide 
for  woman  suffrage  in  its  constitution.  In  the  mid-1890's,  Colorado,  Utah,  and 
Idaho  granted  women  the  right  to  vote.  A  great  lull  was  seen  in  this  respect 
until  the  second  decade  of  the  twentieth  century.  This  ten-year  period  witnessed 
the  beginning  of  the  modem-day  demand  for  an  expanded  franchise.  In  1912 
the  Seventeenth  Amendment  was  ratified  and  adopted  providing  for  the  direct 
election  of  each  United  States  Senator.  Also  during  this  period  at  least  thirty 
state  which  allowed  woman  suffrage)  the  election  would  have  gone  to  Hughes."' 
to  vote.  The  impact  of  this  trend  was  readily  felt  in  the  close  Presidential  elec- 
tion of  1916.  President  Wilson,  campaigning  on  an  anti-war  theme,  won  many 
of  the  western  states  where  women  had  newly  won  the  right  to  vote."'  It  would 
seem  appropriate  to  speculate  that  Wilson's  peace  campaign  appealed  to  the 
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newly  enfranchised  women  and  they  in  turn  gave  him  their  votes.  Indeed,  if 
there  had  been  a  shift  of  1,983  votes  from  Wilson  to  Hughes  in  California  (a 
state  which  allowed  woman  suffrage)  the  election  would  have  gone  to  Hughes."' 
The  Nineteenth  Amendment  was  ratified  and  declared  in  effect  on  August 
26,  1920,  thus  eliminating  discrimination  on  the  basis  of  sex  with  respect  to  voting 

rights. 

D.  Sanctity  of  the  Ballot 

Coexistent  with  the  Black  voting  equality  movement  and  woman's  suffrage 
was  the  development  of  the  "sanctity  of  the  ballot."  Notwithstanding,  the  fact 
that  each  state  may  prescribe  the  "Tmies,  Places  and  Manner"  of  the  election  of 
its  RepresenUtivcs  and  Senators,  "Congress  may  at  any  time  by  Law  make  or 
alter  such  Regulations."'"  Although  it  had  this  reserve  power,  Congress  made 
almost  no  attempt  to  use  it  until  the  Fourteenth  Amendment  set  forth  clear 
standards  to  apply  to  determine  the  honesty  of  the  ballot  count.  In  1880,  the 
Court  upheld  the  Congressional  authority  which  provided  a  statute  making  it  a 
penal  offense  to  neglect  to  perform  or  violate  any  duty  with  regard  to  an  elec- 
tion for  a  Represenutive  in  Congress."*  In  a  later  case  which  concerned  itself 
with  an  indictment  charging  the  defendants  conspired  to  intimidate  a  Black 
citizen  who  attempted  to  exercise  his  franchise  the  Court  again  upheld  the 
Congressional  right  to  safeguard  the  popular  elections.'"  Justice  Miller  argued 
that:      » 

"It  is  essential  to  the  successful  working  of  this  government  that  the  great 
organisms  of  its  executive  and  legislative  branches  should  be  the  free  choice  of  the 
people  as  that  the  original  form  of  it  should  be."'"  Regarding  the  question  of 
Congressional  protection  of  the  vote  the  Court  reasoned  that  once  the  franchise 
has  been  extended,  there  is  a  Constitutional  right  to  have  an  honest  vote  count 
Justice  Holmes  speaking  for  the  Court  in  United  States  v.  Mosley"'  stated  that 
"we  regard  it  as  .  .  .  unquestionable  that  the  right  to  have  one's  vote  counted  is 
as  open  to  protection  by  Congress  as  the  right  to  put  a  ballot  in  a  box.'"*'  This 
principle  was  extended  to  primary  elections  for  federal  office  as  well.'" 

Although  the  Court  recognized  in  McPherson  v.  Blacker^*^  the  right  of  the 
state  legislatures  to  appoint  Presidential  electors,  if  they  so  desire,  it  warned  that  if 
these  electors  are  so  appointed  by  popular  election,  the  right  to  vote  cannot  be 
denied  or  abridged  without  a  violation  of  the  Fourteenth  Amendment.'"  While 
noting  that  Presidential  electors  are  not  federal  officers  or  agents.  Justice  Suther- 
land upheld  the  right  of  Congress  to  pass  a  corrupt  practices  act  regarding 
Presidential  elections,  stating  that  "they  exercise  Federal  functions  imder,  and 
discharge  duties  in  virtue  of  authority  conferred  by,  the  Constitution  of  the 
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United  States.""'  The  power  of  Congress  to  protect  the  election  of  President 
and  Vice-President  from  corruption  being  clear,  the  choice  of  means  to  that  end 
presents  a  question  primarily  addressed  to  the  judgment  of  Congress."* 

Indeed  the  guiding  principle  concerning  governmental  voting  protection 
was  stated  in  Ex  Parte  YarbroKgh^**  when  the  Court  said: 

That  a  government  whose  essential  character  is  republican,  whose 
executive  head  and  legislative  body  are  both  elective,  whose  most  numerous 
and  powerful  branch  of  the  legislature  is  elected  by  the  people  directly,  has 
no  power  by  appropriate  laws  to  secure  this  election  from  the  influence  of 
violence,  of  corruption,  and  of  fraud,  is  a  j)roposiiion  so  startling  as  to 
arrest  attention  and  demand  the  greatest  consideration."" 

E.  Reapportionment 

Prior  to  the  landmark  decisions  of  the  1960's  the  leading  case  concerning 
Congressional  redestricting  was  the  equivocal  precedent  of  Colegrove  v.  Green."' 
There  the  Court  held  that  reapportionment  matters  were  not  "justiciable." 
Justice  Frankfurter  stated  that:  "The  Courts  ought  not  to  enter  the  political 
thicket.'"" 

In  1962  the  Court  held  in  Baker  v.  Carr"'  that  the  question  of  apportion- 
ment of  state  legislatures  may  be  reviewed  by  federal  courts.  Following  this 
landmark  decision.  Gray  v.  Sanders^^*  outlawed  the  Georgia  unit  system,  a 
scheme  which  is  closely  related  to  the  Electoral  College  system.  The  Georgia 
system  allocated  units  to  counties  on  the  basis  of  population  blocks.  Candidates 
for  statewide  positions  were  required  to  obtain  a  majority  of  these  county-unit 
votes  in  order  to  be  entitled  to  nomination  in  the  first  primary.  The  effect  of 
this  system  was  that  the  vote  of  each  citizen  was  worth  less  as  the  population  of 
the  county  in  which  he  resides  increases.  This  allowed  the  counties  which  had 
about  only  one-third  of  the  total  population  of  the  state  to  give  a  candidate  a 
majority. 

The  Court,  in  answering  the  analogy  argument  concerning  the  Electoral 
College,  acknowledged  its  "inherent  numerical  inequality,"  noting  the  inclusion 
of  it  in  the  Constitution  validated  it  but  refused  to  apply  its  principle  to  the 
states."' 

Justice  Douglas  noted  that  since  a  White  vote  could  be  given  no  more 
weight  than  a  Black  vote  and  the  urban  vote  no  more  weight  than  rural  vote, 
"The  conception  of  political  equality  from  the  Declaration  of  Independence,  to 
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Lincoln's  Gettysburg  Address,  to  the  Fifteenth,  Seventeenth  and  Nineteenth 
Amendments  can  mean  only  one  thing — one  person,  one  vote.""' 

Even  though  Baker  held  that  federal  courts  have  jurisdiction  over  claims 
that  state  legislative  apportionments  have  violated  the  Fourteenth  Amendment, 
that  such  claims  are  justiciable  and  voters  do  have  standing  to  assert  such 
claims  and  Gray  extended  the  principle  of  one-man,  one-vote  to  state  elections, 
the  question  of  whether  the  CkDurt  would  act  to  correct  inequality  in  Congr«- 
sional  districting  was  still  open  to  dispute.  The  reason  for  this  can  be  seen  in 
the  Constitution  which  vests  in  Congress  the  ultimate  supervisory  power  over 
Congressional  apportionments."' 

The  decision  of  IVesberry  v.  Sanders^"  put  an  end  to  this  speculation.  A 
Georgia  statute  constructing  ten  Congressional  districts  was  ruled  null  and  void 
because  of  the  vast  inequity  created  among  the  many  districts.  Relying  on 
article  one,  section  two  of  the  Constitution,  the  Court  held  the  verbiage  therein 
that  "Representatives  be  chosen  'by  the  People  of  the  several  States'  means  that 
as  nearly  as  is  practicable  one  man's  vote  in  a  Congressional  election  is  to  be 
worth  as  much  as  another's.'"" 

Following  these  pronouncements  the  mammoth  decision  of  Reynolds  u. 
Sims^"'  was  handed  down  by  Chief  Justice  Warren.  There  the  Court  held,  inter 
alia,  that  legislators  represent  people  not  areas;'"  weighting  votes  diflerentiy 
according  to  where  citizens  reside  is  discriminatory;"^  representation  in  both 
Houses  of  a  states's  bicameral  legislature  must  be  apportioned  on  a  population 
basis;""  and  that  the  resemblance  of  an  apportionment  plan  to  the  scheme  used 
in  the  federal  Congress  affords  no  basis  for  sustaining  such  a  plan."* 

Indeed  it  is  inconceivable  that  a  state  would  be  permitted  to  allow  a  citizen 
to  cast  multiple  ballots  and  in  the  same  effect  it  was  held  unconstitutional  that  a 
state  allow  some  of  its  voters  to  have  the  power  of  their  ballots  multiplied,  while 
others  within  the  same  jurisdiction  cast  but  one  vote.  As  Chief  Justice  Warren 
stated : 

A  citizen,  a  qualified  voter,  is  no  more  nor  no  less  so  because  he  lives 
in  the  city  or  on  the  farm.  This  is  the  clear  and  strong  command  of  our 
Constitution's  Equal  Protection  Clause.  This  is  an  essential  part  of  the 
concept  of  a  government  of  laws  and  not  men.  This  is  at  the  heart  of 
Lincoln's  vision  of  "government  of  the  people,  by  the  people,  (and)  for 
the  people."  The  Equal  Protection  Clause  demands  no  less  than  substantially 
equal  State  legislative  representation  for  all  citizens,  of  all  places  as  well  as 
of  all  races."' 

The  notion  that  this  case  acknowledging  the  Constitutional  necessity  of  cn- 
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suring  voting  equality  when  choosing  one's  representatives  has  solved  other 
related  problems  in  the  "political  thicket"  is  at  best  puerile.  Indeed,  Supreme 
Court  action  subsequent  to  Reynolds  has  explained  or  extended  the  principle  of 
one-man,  one-vote  in  many  instances,"*  but  many  voting  inequities  still  remain 
unresolved.  Paramount  among  these  is  the  Electoral  College,"'  which  at  the 
same  time  dilutes  the  worth  of  one  citizen's  vote  while  increasing  that  of  another. 

F.    The  Sixth  Voting  Theory^** 

In  addition  to  the  five  theories"'  upon  which  the  right  to  vote  is  from  time 
to  time  based,  it  is  now  being  suggested  that  a  sixth  theory,  built  upon  the  Con- 
stitution, has  developed. 

Indeed  as  Dean  Kirby  has  noted : 

The  equal  protection  clause  of  the  Fourteenth  Amendment,  as  applied 
under  the  one-man,  one-vote,  has  produced  a  new  theory  of  voting  rights 
which  f>artakes  both  the  natural  rights  and  ethical  theories;  but  it  is  best 
understood  as  a  new  theory  of  its  own,  couched  in  political  equality.  The 
right  to  vote  now  flourishes  under  the  simple  principle  that,  except  as 
dictated  by  necessity,  citizens  should  have  equal  voices  in  the  electoral 
process.'"* 

Although,  not  specifically  stated  in  the  Constitution,  the  right  to  vote  has 
been  recognized  by  the  Court  to  be  a  fundamental  right;'"  it  has  also  been 
acknowledged  as  "preservative  of  all  rights.""' 

In  Griswald  v.  Connecticut,"^  the  Court  invalidated  a  Connecticut  statute 
which  forbade  the  use  or  dissemination  of  contraceptives.  The  opinion  of  Justice 
Douglas  relied  upon  the  "penumbra"  of  the  First  Amendment  and  other  areas 
of  the  Bill  of  Rights,  identifying  particular  rights  not  so  mentioned  therein  as 
being  jjrotected.  Can  it  now  be  argued  that  the  established  right  to  vote  is  not 
similarly  protected?  It  is  no  longer  open  to  question  that  the  right  to  vote  is 
embroidered  with  the  same  characteristics  as  those  other  rights  which  cannot  be 
denied  or  diluted  without  violating  those  "fundamental  principles  of  liberty  and 
justice  which  lie  at  the  base  of  all  our  civil  and  political  institutions.""* 
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rV.  Direct  Presidential  Election 
A.    The  Inequities  of  the  Electoral  College  System 

If  of>pression,  dilution  and  debasement  of  the  vote  have  been  disallowrd  in 
local,  state.  Congressional  and  Senatorial  contests,  there  is  no  reason  it  should 
continue  on  the  Presidential  level. 

The  use  of  the  present  Presidential  election  scheme  gi\'es  a  citizen  living  in 
the  most  heavily  populated  states  more  potential  for  affecting  the  outcome  of  a 
Presidential  election  contest  than  a  citizen  residing  in  a  sparsely  populated  state. 
At  first  it  might  sccna  that  just  the  opposite  would  be  true.  HowcNcr,  even 
though  a  voter  in  Alaska  \sixh  its  three  electoral  votes  might  have  a  greater 
chance  in  effecting  the  outcome  of  the  selection  of  his  state's  electors  than  a  \-otcr 
in  California  with  fony-five  electoral  votes,  the  California  voter  has  a  much 
greater  chance  of  affecting  the  outcome  of  the  entire  election  because  of  the  size 
of  the  electoral  bloc  his  vote  may  potentially  effect.  More  simply  put,  a  \x>ter  in 
New  York  or  Texas  with  electoral  blocs  of  forty-one  and  twcnty-sLx  N-otes  re- 
specti\-ely  has  much  more  influence  on  the  choice  of  the  President  than  does  a 
voter  in  a  state  such  as  .Alaska  or  Nevada  with  only  three  electoral  \T3tes.'" 

Each  suite  is  allowed  a  certain  number  of  Congressional  representatives 
based  on  the  previous  census  count.  This  number  plus  two,  corresponding  to  the 
tv*'o  United  States  Senators,  makes  up  the  number  of  electoral  votes  the  state 
will  cast  until  the  next  census  which  may  or  may  not  alter  this  count.  This 
sx'stem  docs  not  account  for  increases  or  decreases  from  Presidential  election  to 
Presidential  election.  Indeed,  the  electoral  vote  count  allocated  to  each  state 
in  the  election  of  1960  v\-as  based  on  a  census  of  ten  years  earlier,  1950.  More- 
over, a  state's  electoral  votes  remain  stagnant  regardless  whether  1,000  or 
1,000,000  citizens  participate  in  the  Electoral  selection  within  the  state.  Startling 
examples  can  be  seen  in  a  comprarison  of  several  states.  In  the  election  of  1964 
Delaware  and  Alaska  each  cast  three  electoral  votes  but  the  number  voting  in 
Delaware  was  three  times  as  great  as  the  turnout  in  Alaska.  More  vx>ters  took 
advantage  of  the  franchise  in  New  Jersey  than  in  Texas,  albeit  Texas  certified  a 
bloc  of  twenty-five  electoral  votes  while  New  Jersey  was  "represented"  with 
seventeen.'" 

Disproportion  can  also  be  seen  in  the  aggregate  totals  of  two  or  more  states 
when  the  percentage  of  the  popular  votes  won  is  compared  with  the  percentage 
of  electoral  votes  won.  In  1960  President  Kennedy  won  Illinois'  twenty-seven 
electoral  votes  v>ith  a  popular  vote  of  2,377,8+6,  Richard  Nbcon  receiving  no 
electoral  votes  for  his  2,368,988  votes.  In  the  state  of  Indiana,  Nbcon  polled 
1,175,120  popular  votes  receiving  thirteen  electoral  votes  while  Kennedy  tallied 
only  952,358  votes.  The  combined  totals  of  the  two  states  reveal  that  Kennedy 
received  67.5 '>o  of  the  electoral  votes  from  Indiana  and  Illinois  though  he  won 
only  48.7  7o  of  the  total  popular  vote.    Mr.  Nixon  on  the  other  hand  won  a 
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majority  51.6%  of  the  two  state  totals  realizing  but  32.5%  of  the  electoral 
college  vote."' 

Even  more  extreme  is  the  possibility  that  a  candidate  can  win  a  slight 
majority  in  eleven  of  the  largest  states  receiving  only  about  thirty  per  cent  of  the 
national  popular  vote  but  still  have  270  electoral  votes,  enough  to  place  him  in 
the  White  House."*  Although  thb  possibility  is  extremely  improbable,  the 
mammoth  political  significance  of  these  states  has  received  acute  attention  from 
the  parties  and  candidates;  "the  party  conventions  usually  choose  candidates 
from  the  largest  states,  and  campaigns  are  tailored  to  capture  their  electoral 
votes."""  The  importance  given  this  group  of  states  is  excessive,  and  inconsistent 
with  our  representative  form  of  government.  This  fact  has  been  understood  in 
eight  of  the  twenty-eight  elections  from  1 860  to  the  present  where  a  shift  of  the 
electoral  vote  of  one  state  to  the  losing  candidate  would  have  given  him  the 
election."" 

Another  serious  shortcoming  of  the  Electoral  College  system  is  its  ability  to 
frustrate  the  will  of  the  people.  This  is  seen  in  the  blatant  examples  of  the  elec- 
tions of  1824,  1876  and  1888.'"  This  undemocratic  result  was  ominously  close 
in  the  1 960  and  1 968  elections,  accordingly  with  this  trend  of  the  last  decade  of 
extremely  narrow  victories  the  possibility  that  the  nation  will  have  to  tolerate  an 
administration  which  was  rejected  at  the  polk  seems  all  the  more  Ukely.  This 
danger  is  only  one  of  many  which  can  be  placed  under  the  heading  of  frustrating 
the  will  of  the  people. 

The  problem  of  the  faithless  electcM-'"  has  also  resurfaced  in  the  past  decade 
in  the  controversial  elections  of  I960'"  3uid  1968.  Although  chosen  by  the  voten 
of  Okljihoma  in  1960  as  one  of  eight  Republican  electors,  Henry  D.  Invin  cast 
his  ballot  for  Senator  Harry  F.  Byrd  who  was  not  a  candidate  for  the  Presidency. 
Even  more  threatening  was  the  action  of  Dr.  Lloyd  W.  Bailey  in  the  1968 
campaign  who  cast  his  electoral  ballots  for  George  C.  WaUace  and  Curtis  E. 
LeMay.  The  action  of  this  obscure  elector  did  not  change  the  election,  nor  did 
he  throw  it  into  the  House,  although  it  did  very  definitely  frustrate  the  will  of  the 
people  of  North  Cjirolina."*  More  importantly,  however,  it  demonstrated  the 
power  an  elector  has  and  how  it  could  be  used  in  a  close  Presidential  race.  It 
also  suggested  the  fact  that  the  Wallace  campaign  did  have  significance  in  that 
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House  of  Representatives,  91»t  Cong.  1st  Sess.  at  360  (1969)  (hereinafter  cited  as  1969 
Hotise  Hearings). 

181  See  notes  93  to  100,  supra,  and  text  accompanying. 

182  See  notes  68  to  86,  supra,  and  text  accompanying. 

183  See  Feericls,  supra  note  29,  at  20. 

184  See  generally  Comment,  6  Harv.  J.  Leois.  254  (1969). 

The  sham  of  the  Electoral  College  system  was  revealed  to  us  in  the  most  startling  form 
as  Members  of  Congress  debated  the  case  of  the  infamous  "faithless  elector"  from 
North  Carolina.  It  is,  to  me,  incredible  how  reasonable  men  can  continue  to  argue 
that  the  Electoral  College  is  meant  as  "a  safeguard,"  when  Dr.  Bailey's  action,  in 
essence,  disenfranchised  one-thirteenth  of  the  voters  of  his  State.  1969  House  Heat- 
ings at  97. 
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a  third-party  candidate  probably  would  never  win  an  election  but  could  throw  it 
into  the  House.  Before  the  House  could  select  a  President,  Wallace  or  any  such 
candidate  could  demand  certain  concessions  in  return  for  which  he  would  instruct 
his  clcctore  as  to  how  they  should  vote,  giving  the  accommodating  candidate  the 
Presidency  before  the  House  could  act. 

Another  stultifying  effect  of  the  Electoral  CoUege  system  is  the  practice  of 
completely  disregarding  the  popular  vote  in  the  individual  states  which  is  cast  for 
a  candidate  other  than  the  state's  electoral  vote  winner.  This  efTectively  pre- 
cludes the  votes  from  one  state  from  being  added  to  those  of  other  states  and 
thus  allows  the  possibility  of  Presidents  whom  the  people  have  rejected  and 
encourages  the  styling  of  a  campaign  for  the  largest  state's  electoral  votes  instead 
of  a  campaign  directed  at  all  voters  nationally. 

B.    Remedies  Available 

The  first  proposal  to  reform  the  Electoral  College  system  was  brought  before 
the  Congress  on  January  6,  1797,  by  Representative  William  L.  Smith  of  South 
Carolina."'  Since  then  the  College  has  been  criticized  with  consistency,  yet  it  has 
not  been  reformed  to  this  day.  However,  within  the  past  decade  the  movement 
to  abolish  the  Electoral  College  has  gained  new  Ufe  and  it  is  now  apparent  a 
different  system  to  elect  the  President  will  be  adopted  some  time  in  the  future. 
The  three  major  plans  now  suggested  are:  the  district  system,  the  proportional 
system,  and  the  direct  popular  election  of  the  President. 

The  district  system  would  use  the  present  Electoral  College  allocation  of 
votes  to  each  state  but  would  do  away  with  the  electors  and  the  winner-takc-all 
aspect  of  the  present  s)'stem.  Instead,  it  provides  for  the  award  of  an  electoral 
vote  for  each  Congressional  district  a  candidate  wins  and  gives  the  candidate  who 
captures  a  plurality  of  the  state's  popular  vote  the  two  electoral  votes  at-large 
which  correspond  to  the  two  United  States  Senators.  This  method  is  viewed  by 
many  as  a  fairer  system,  one  that  would  reflect  the  wishes  of  the  people.  Indeed, 
at  least  one  state,  Maine,  has  installed  the  district  method  for  use  in  the  1972 
elections  for  precisely  these  reasons."' 

Although  an  improvement  over  the  present  mode  of  Presidential  elections, 
the  winner-take-all  aspect  is  perpetuated  in  five  states  which  have  only  one  Repre- 
sentative in  Congress,"'  when  awarding  the  two  votes  corresponding  to  the 
Senators,  in  one-party  states  and  in  the  District  of  Columbia.  The  district  system 
would  still  allow  a  candidate  to  win  a  majority  of  the  state's  electoral  votes  while 
polling  a  minority  of  the  popular  vote.  This  could  be  realized  in  a  state  where  a 
candidate  won  a  majority  of  the  districts  by  razor-thin  margins.  It  would  also 
promote  an  attempt  to  gerrymand  districts  in  order  to  gain  partisan  advantage. 

More  importantly,  it  would  continue  the  unequal  voting  power  of  a  citizen 
in  one  district  as  compared  to  another  district.   This  is  seen  in  the  fact  that  the 


185  Feerick,  supra  note  29,  at  26. 

186  Letter  from  Joseph  T.  Edgar,  Secretary  of  State  of  the  state  of  Maine,  August  4,  1971, 
on  file  with  the  Notre  Dame  Lawyer. 

187  Alaska,  Nevada,  Wyoming,  Delaware  and  Vermont.    29  CoNO.  Q.  Weekly  Rept.  646 
(March  26,  1971). 
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871,862  voters  in  California's  thirty-fifth  district  elect  one  elector  as  do  the 
288,482  voters  in  North  Dakota's  second  district."'  The  elector  from  California 
in  this  example  represents  more  than  two  and  one-half  times  the  p>eople  than 
the  elector  from  North  Dakota  docs.  Each  one  of  the  ten  largest  districts  through- 
out the  nation  represents  at  least  twice  as  many  people  as  any  one  of  the  eight 
smallest  districts  does.  Even  if  all  states  could  be  redistricted  in  a  manner  creating 
exactly  equal  districts  within  each  state,  there  would  still  be  wide  population 
variances  between  districts  in  the  nation.  Again  as  with  the  Electoral  College  the 
district  system  is  based  on  a  census  which  can  be  as  old  as  ten  years  if  the 
Presidential  election  falls  in  a  census  year.  Also  it  does  not  matter  how  many 
people  are  in  the  district  since  each  district  is  allowed  one  vote  no  matter  what  the 
turnout  is. 

A  second  mode  advanced  by  some  is  the  proportional  system.  This  method 
allocates  the  electoral  vote  to  each  candidate  based  on  the  percentage  of  the 
popular  vote  he  receives.  For  example,  if  the  Repubhcan  candidate  won  eighty 
percent  of  Georgia's  popular  vote  while  the  Democrats  received  the  remaining 
twenty  percent,  the  allocation  of  electoral  votes  would  be  9.6  and  2.4  respectively. 
Again  this  system  continues  the  Electoral  College  practice  of  allocating  votes 
based  on  Congressional  representation.  The  same  objections  are  applicable  here 
as  were  stated  for  the  Electoral  College  system.  An  example  of  the  injustice  of 
this  system  can  be  seen  in  the  application  of  this  mode  to  the  1968  Presidential 
returns  in  Missouri  and  Virginia,  each  of  which  has  twelve  electoral  votes.  Both 
Nixon  and  Humphrey  won  forty-three  percent  of  the  total  votes  in  Virginia  and 
Missouri.  However,  Nixon  received  only  590,315  votes  in  Virginia  while 
Humphrey  garnered  791,444  votes  in  Missouri,  yet  under  the  proportional 
system  each  would  have  received  5.2  electoral  votes.  In  this  situation,  Mr. 
Humphrey  had  to  win  201,129  more  votes  than  Mr.  Nixon  in  order  to  receive 
the  same  number  of  electoral  votes. 

In  addition  to  the  above-mentioned  objections  "[i]t  would  appear  that  a 
proportional  division  of  electoral  votes  is  an  open  invitation  to  splinter  groups  to 
disrupt  the  party  structure  by  playing  an  increasingly  important  role  in  Presi- 
dential elections."*"  This  being  so  since  a  third-party  candidate  has  the  op- 
portunity of  accumulating  his  fraction  of  the  electoral  vote  received  from  state  to 
state.  Thus  the  possibility  that  such  a  candidate  might  win  enough  electoral  votes 
to  prevent  either  of  the  two  major  party  candidates  from  receiving  a  majority  erf 
the  electoral  total  is  enhanced  greatly. 

The  direct  popular  election  proposal  is  the  most  compatible  with  our  one- 
man,  one-vote  representative  type  of  government.  It  is  far  more  preferable  than 
the  district  or  proportional  systems  since  each  of  these  retains  some  aspect  of  the 
Electoral  College.  Direct  popular  election  eliminates  the  inequalities  which  exist 
under  the  present  system  and  which  would  continue  under  any  modification  of  it; 
it  eliminates  the  dangerous  possibility  of  the  faithless  elector,  and  it  eliminates  the 
archaic  practice  of  the  House  choosing  the  President  if  no  candidate  receives  a 
majority  vote.  Also  such  facts  as  "sure"  states,  pivotal  states,  the  unit  rule  can- 

188  Id.  at  645. 

189  Bayh,  Electing  a  Prisid*nt  —  The  Case  for  Direct  Popular  Election,  6  Harv.  J.  LeoM- 
127,  135  (1969). 
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celling  out  the  majority  vote,  and  fraud  affecting  the  disposition  of  a  state's 
electoral  bloc  would  disappear.'*** 

The  insignificance  of  the  Electoral  College  is  seen  in  the  ballot  laws  of  the 
several  states,  a  majority  of  which  list  only  the  names  of  the  candidates,  not  the 
electors.  Indeed,  the  Electoral  College  "has  suffered  atrophy  almost  indistinguish- 
able from  rigor  mortis.""^ 

The  demise  of  the  whole  electoral  system  would  not  impress  me  as  a 
disaster.  At  best  it  is  a  mystifying  and  distorting  factor  which  may  resolve 
a  popular  defeat  into  an  election  victory.  At  its  worst  it  is  open  to  local 
corruption  and  manipulation,  once  so  flagrant  as  to  threaten  the  stability  of 
the  country.  To  abolish  it  and  substitute  direct  election  of  the  President,  so 
that  every  vote  wherever  cast  would  have  equal  weight  in  calculating  the 
result,  would  seem  to  me  a  gain  for  simplicity  and  integrity  of  our  govern- 
mental process."' 

When  this  nation  adopted  the  Seventeenth  Amendment  which  provided  for  the 
popular  election  of  Senators  it  chose  the  fairest,  simplest,  most  democratic 
method.  With  the  adoption  of  this  amendment  the  "nation  forgot  about  small 
counties  versus  large  counties,  rural  citizens  versus  urban  citizens  (and)  liberal 
votes  versus  conservative  votes.""' 

The  objections  to  direct  popular  election  are  many  although  in  essence 
meaningless.  One,  the  fear  of  the  destruction  of  the  two-party  system,  is  fanciful 
at  best.  Since  under  the  direct-election  system  a  third-party  candidate  would 
have  no  electors  to  instruct  as  to  how  to  cast  their  ballots,  much  of  the  strength 
of  their  campaigns  would  be  lost.  Also,  if  such  a  campaign  polled  enough  votes 
I  to  prevent  a  major  party  candidate  from  receiving  forty  percent  of  the  popular 
vote,  then  a  runoff  election  would  be  conducted  to  determine  the  winner  instead 
of  a  House  election."* 

The  concern  that  the  minority  groups  would  lose  their  voice  overlooks 
the  fact  that  with  the  direct  voting  system  their  votes  arc  added  to  that  of  groups 
from  other  states  with  similar  political  feelings.  Thus  the  voting  strength  of 
minorities  would  increase  beyond  what  it  is  under  the  present  system  to  a  level  of 
equality  with  every  other  voter  in  the  nation. 

The  concern  for  these  minority  groups  rises  from  the  fact  that  in  certain 


190  For  examples  of  additional  controversies  affecting  a  Sute'j  electoral  vote  lee  Wroth, 
supra  note  41,  at  323. 

191  Ray  v.  Blair  343  U.S.  214,  232  (1952)  (dissenting  opinion  of  Jackson,  J.). 

192  Id.  at  224. 

193  Hearings  on  Electing  the  President  Before  the  Subcommittee  on  Constitutional  Amend- 
ments of  the  Committee  of  the  Judiciary  of  the  United  States  Senate,  91st  Cong.  1st  Sess.  at  65 
(1969)   (hereinafter  cited  as  1969  Senate  Hearings). 

194  Forty  percent  is  the  minimum  requirement  most  often  suggested.  See  Electino  the 
President,  A  Report  of  the  Commission  of  Electoral  College  Reform,  American  Ba« 
Association  at  8  (1967)  ;  a  nin-olT  is  proposed  by  the  A.  B.  A.  Id.  But  Senator  Bayh's  revised 
proposal  introduced  on  January  28,  1971,  eliminate  the  run-off  provision,  providing  that: 

If  no  pair  of  candidates  received  40  percent  of  the  vote,  but  if  the  pair  of  candidates 
with  the  largest  popular  vote  vfon  an  electoral  college  majority  —  with  the  votes  cast 
automatically  under  the  unit  rule  on  the  basis  of  the  popular  outcome  in  each  State 
—  that  pair  of  candidates  would  be  elected  President  and  Vice-President. 
117  CoNo.  Rec.  92nd  Cong.  1st  Sess.  S  464  (Daily  ed.)   (January  28,  1971).    If  still  no  candi- 
date is  selected  final  selection  would  be  made  by  Congress  from  the  two  highest  candidates.   Id. 
»t  S  465. 
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areas  they  have  the  power  to  determine  how  a  "swing"  state  will  ultimately  go 
and  possibly  affect  the  election.  This  greater  voting  power  is  the  result  of  the 
Electoral  College  and  with  this  status  these  groups  command  more  attention  and 
force  the  candidates  to  be  more  responsive  to  their  desires.  The  fact  of  the  matter 
is  that  this  reasoning  is  directly  opposed  to  the  concept  of  one  man-one  vote 
without  regard  to  sex,  color,  residence  or  economic  state.  "The  notion  that  one 
group  can  be  granted  greater  voting  strength  than  another  is  hostile  to  our 
standards  for  popular  representative  government.""' 

In  answer  to  direct  election,  it  has  also  been  suggested  that  state  lines  would 
be  wiped  out  in  a  Presidential  election  and  the  very  basis  of  our  federal  system 
threatened.  Although  there  would  be  no  "state  vote"  as  is  the  practice  under  the 
present  system,  each  jurisdiction  would  retain  a  significant  role  to  play  in  the 
electoral  process.  The  states  "would  continue  to  have  the  primary  responsibility 
for  regulating  the  places  and  manner  of  holding  the  Presidential  election,  for 
establishing  qualifications  for  voting  in  such  elections,  and  for  controlling 
political  activity  within  their  State  boundaries."'*"  Perhaps  the  most  compelling 
explanation  of  the  continued  existence  of  the  federal  system  with  the  practice 
of  a  direct  popular  vote  for  the  President  was  advanced  by  Senator  Mansfield 
when  he  stated: 

[T]he  Federal  system  is  not  strengthened  through  an  antiquated  device 
which  has  not  worked  as  it  was  intended  to  work  when  it  was  included  in  the 
Constitution  and  which,  if  anything,  has  become  a  divisive  force  in  the 
Federal  System  by  pitting  groups  of  States  against  groups  of  States.  As  I 
see  the  Federal  System  in  contemporary  practice,  the  House  of  Representa- 
tives is  the  key  to  the  protection  of  district  interests  as  district  interests,  just 
as  the  Senate  is  the  key  to  the  protection  of  State  interests  as  State  interests. 
These  instrumentalities,  and  particularly  the  Senate,  are  the  principal  con- 
stitutional safeguards  of  the  Federal  System;  but  the  Presidency  has  evolved, 
cut  of  necessity,  into  the  principal  political  office,  as  the  Courts  have  become 
the  principal  legal  bulwark  beyond  districts,  beyond  States,  for  safeguarding 
the  interests  of  all  the  people  in  all  the  States.  And  since  such  is  the 
case,  in  my  opinion,  the  Presidency  should  be  subject  to  the  direct  and  equal 
control  of  all  the  people.'" 

In  an  effort  to  thwart  its  adoption,  some  have  even  argued  that  an  election 
of  President  by  direct  popular  vote  would  obviate  the  intention  and  design  of 
the  Framers  of  the  Constitution.  To  subscribe  to  such  a  theory,  a  person  would  of 
necessity  have  to  overlook,  indeed,  disregcu-d  the  reasoning  which  the  Framers 
gave  as  an  explanation  for  this  compromise.'"'  The  primjuy  reason  the  election 
of  the  President  directly  by  the  people  was  rejected  by  the  Constitutional  Con- 
vention was  the  alleged  ignorance  of  the  people.  But  the  Electoral  College  was 
designed  long  before  our  current  levels  of  education,  political  sophistication, 
mass  transportation  and  communication  which  would  have  given  the  delegates 
confidence  in  the  average  voter's  ability  to  choose  wisely  between  candidates."' 

195  MacDougal  v.  Green  335  U.S.  281,  290  (1948)   (Douglas  dissenting). 

196  Elf.cting  the  President,  supra  note  194,  at  6. 

197  107  Cong.  Reg.  350  (1961)   (remarks  of  Senator  Mansfield). 

198  See  generally  notes  32  to  36,  supra,  and  text  accompanying. 

199  1969  Senate  Hearings  at  64. 
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At  the  present  moment,  the  electorate  of  the  United  States  is  "sufficiently  wcU- 
informed  and  politically  aware  to  provide  for  the  election  of  the  President  and 
Vice-President  by  the  direct  popular  vote."""  As  President  Lincoln  declared  m 
his  first  inaugural  address:  "This  country,  with  its  institutions,  belongs  to  the 
people  who  inhabit  it  .  .  .  Why  should  there  not  be  a  patient  confidence  in  the 
ultimate  justice  of  the  people?  Is  there  any  better  or  equal  hope  in  the  world?'"" 

The  most  serious  threat  to  the  potential  viability  of  direct  popular  election 
is  the  fear  that  the  states  will  not  ratify  it.  Earlier  in  our  nation's  history,  this  may 
have  posed  a  problem  but  at  the  present  time  with  the  recent  expansion  of  the 
franchise,  the  recognized  power  of  the  ballot  and  the  innate  desire  for  equality, 
politically  as  well  as  socially,  the  efficacy  of  such  a  threat  is  substantially  lessened. 

A  recent  poll  of  state  legislators  by  Senator  Quentin  M.  Burdick  of  North 
Dakota,  showed  that  of  the  2,500  out  of  8,000  legislators  who  replied,  a  signifi- 
cant 58.8%  favored  the  direct  vote.  Equally  interesting  is  that  support  from 
large  and  small  states  was  almost  equal.'"  The  first  national  poll  concerning 
direct  popular  election  demonstrated  that  63%  of  those  interviewed  supported 
this  method."'  A  later  poll  showed  an  increase  of  3%  to  66%  support  for 
direct  election."**  In  1968,  more  than  80%  of  the  nation  "favored  an  amend- 
ment of  the  Constitution  to  do  away  with  the  Electoral  College  and  base  the 
election  of  a  President  on  the  total  vote  cast  throughout  the  Nation.""' 

The  adoption  of  an  amendment  to  provide  for  the  direct  election  of  the 
President  would  ensure  every  voter  an  equal  chance  of  affecting  the  outcome  of 
such  an  election.  No  other  existing  proposal  can  even  approximate  such  equality. 

V.  Conclusion 

Potential  debasement  has  been  mathematically  demonstrated ;'"  the  Supreme 
level.  As  the  state  of  Delaware  argued  in  its  brief  attacking  the  Electoral  Col- 
lege: "Both  Equal  Protection  and  Due  Process  should  mean  that  no  citizen  must 
go  to  the  polls  under  the  threat  of  such  potential  debasement  of  his  vote.""' 

Potential  debasement  has  been  mathematically  demonstrated ;"'  the  Supreme 
Court  has  stated  that  when  this  is  the  case  such  an  election  system  will  be 
meticulously  scrutinized  and  its  proponents  will  bear  the  heavy  burden  of 
justifying  the  continuance  of  such  a  system."'  It  is  difficult  to  imagine  a  logical 
argument  purporting  to  justify  the  continuance  of  the  Electoral  College  at  the 
present  time. 

As  stated  the  only  alternative  is  the  substitution  of  a  direct  election  system 

under  which: 
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205  1969  Hotue  Hearings  at  508.   A  Harris  poll  showed  78%  favored  direct  election  of  the 
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206  See  brief  of  Delaware  v.  New  York  385  U.S.  895  (1966).    1969  Senate  Hearings  at  757. 
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every  voter  casts  one  vote,  a  whole  vote,  which  is  just  as  good  and  just  ai 
important  as  the  vote  cast  by  any  other  voter  in  the  country.  ***This  is  the 
final  step  in  the  constitutional  evolution  which  began  with  the  Declaration 
that  all  men  are  created  equal  and  continued  with  the  assertion  that  no 
man  or  woman  may  be  denied  the  right  to  vote  for  arbitrary  reasons.  Now 
we  must  make  the  suffrage  an  equal  suffrage,  and  repudiate  arbitrary  and 
discriminatory  geographical  basis  for  denying  or  reducing  the  importance 
of  the  votes  of  some  of  our  citizens.^"* 

The  necessity  for  such  a  change  in  the  determination  of  the  President  is 
compelling.  Indeed,  men  have  demanded  that  they  should  not  be  governed 
without  their  consent;  but  there  were  those  who  pointed  to  the  Black  man.  Men 
said  they  could  not  be  taxed  without  representation,  but  there  were  those  who 
pointed  to  women.  Men  have  stated  that  the  concept  of  universal  suffrage  was 
a  glorious  ideal;  but  there  were  those  who  pointed  to  minors.^"  Men  have  said 
democracy  is  a  universal  concept;  but  there  were  those  who  pointed  to  the  election 
of  the  President. 

The  most  impressive  fact  about  democracy  is:  the  greater  the  franchise  is 
extended,  the  greater  is  the  need  for  everyone  to  participate  in  it  on  an  equal 
basis,  for  without  equality  such  a  democracy  is  empty. 

Alfred  J.  Lechner,  Jr. 


209  99  Cong.  Rev.  1726  (1953)  (remark*  of  Senator  Humphrey). 

210  Kirby,  supra  note  168,  at  1000. 
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TIMES  Marches  On:  The  Courts'  C3oNTiNurNG  Expansion  of  the 
Application  of  the  "Actual  Malice"  Standard 

I.  Introduction 

The  area  of  dcfamadon  has  proved  itself  to  be  a  fertile  area  for  constitutional 
jurisprudential  thought.  Within  seven  short  vcars,  beginning  with  the  New 
York  Times  Co.  v.  Sullivan  decision,*  the  Supreme  Court  of  the  United  States 
has  developed  a  federal  constitutional  law  of  libel  which  has  strictly  limited  the 
rights  of  a  public  official,'  public  figure,'  or  a  private  citizen  who  is  involved  in 
an  incident  of  "public  interest"*  to  sue  for  defamation,  while  expanding  the  First 
Amendment  right  of  fair  comment  on  matters  of  public  concern.'  The  standard 
enunciated  by  the  Court  in  the  Times  case  requires  the  showing  of  "actual 
malice"  in  order  for  a  public  official  to  recover  for  defamatory  falsehoods  relating 
to  his  official  conduct.' 

The  Court  began  with  the  constitutional  rule  requiring  actual  malice  clearly 
limited  to  "public  officials"  and  involving  their  "public  duties,"  extended  it 
through  various  "intermediate"  decisions,'  and  has  now  applied  it  to  candidates 
for  public  office,'  cases  of  mistaken  identity  involving  public  officials,*  ambiguous 
statements  in  governmental  commission  reports  attributing  certain  reprehensible 
conduct  to  a  public  official,"  and  finally,  to  private  individuals  involved  in  mat- 
ten  of  public  concern.** 
'  It  is  the  purpose  of  this  note  to  examine  the  history  and  development  (pro- 
p-cssion,  if  you  will)  of  the  scope  of  the  First  Amendment-qualified  privilege  in 
the  law  of  defamation,  together  v«th  an  analysis  of  the  current  limits  of  the  Tim£s 
doctrine,  and  an  examination  of  lower  court  applications  of  the  "actual  malice" 
ilandard.  :: 

II.   Pre  New  York  Times 

Traditionally,  there  are  two  defenses  to  the  law  of  defamation:  truth  and 
privilege."  It  was  the  generally  accepted  rule  prior  to  1964  that  a  newspaper 
had  at  least  a  qualified  or  conditional  privilege  to  make  fair  comment  on  mat- 
ters of  public  concern.*'   The  majority  of  courts,  however,  allowed  recovery  to 

*  Third-year  law  student  at  the  University  of  Notre  Dame  Law  School. 

1  New  York  Times  Co.  v.  Sullivan,  376  U.S.  254  (1964). 

2  Id. 

3  Curtis  Publbhing  Co.  v.  Butu,  388  U.S.  130  (1967). 

4  Rosenbloom  v.  Metromedia,  Inc.,  39  U.S.L.W.  4694  (U.S.  June  7,  1971). 

5  See  Prosser,  Handbook  of  the  Law  of  Torts  812-16  (3rd  ed.  1964)  for  an  exceUent 
discussion  of  the  common  law  right  of  a  newspaper  to  make  honest,  objective,  fair  comments  on 
luues  of  public  concern. 

6  New  York  Times  Co.  v.  Sullivan,  376  U.S.  254,  at  279-80  (1964).  See  fection  III, 
>*fra,  for  a  more  complete  examination  of  the  "actual  malice"  standard. 

7  See  section  III,  injra,  for  a  discussion  of  the  expaiuion  of  the  Timet  principle  through 
*«nous  specific  decisions. 

8  Monitor  Patriot  Co.  v.  Roy,  401  U.S.  265  (1971). 

9  Ocala  Star-Banner  Co.  v.  Damron,  401  U.S.  295  (1971). 

10  Time,  Inc.  v.  Pape,  401  U.S.  279  (1971). 

11  Rosenbloom  v.  Metromedia,  Inc.,  39  U.S.L.W.  4694  (U.S.  June  7,  1971). 

12  1  Harper  and  James,  The  Law  of  Torts  415-19,  421-56  (1956). 

13  See  Prosser,  supra  note  5,  at  805-23  as  to  a  discussion  of  the  defense  of  qualified  privi- 
*te  to  defend  publications  concerning  public  o£5cials. 
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New  York  University 

DcpartmenI  of  Politics 

25  Waverly  Place  „ 

New  York,  N.Y,  10003  •'•    "-.J.    .'  ^      p 

Telephone:  (212)  598-3277  Ma^ch    10,     1978 


The  Honorable  Birch  Bayh 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Senator  Bayh: 

I  thought  you  would  be  interested  to  learn  that  the  large- 
state  bias  of  the  Electoral  College  persists,  based  on  1976 
campaign  allocation  data  given  in  the  Hearings  you  conducted. 

Details  of  my  analysis  of  these  data  are  given  in  the 
enclosed  note,  "Resource  Allocations  in  the  1976  Campaign  " 
There  is  some  irony  to  these  results:   As  also  reported  in 
this  note,  the  Democratic  slate  abandoned  Hamilton  Jordan's 
egalitarian  planning  f igures--recommending  allocations  more 
or  less  proportional  to  the  electoral  votes  of  each  state-- 
in  order  to  concentrate  on  the  large  states  with  20  or  more 
electoral  votes.   These  states,  in  fact,  with  39  percent  of 
the  electoral  vote,  received  5i+  percent  of  the  Democratic 
candidates'  time  and  i+4  percent  of  the  Republican  candidates' 
time. 

I  hope  this  material  is  useful  in  your  push  for  the 
direct  popular  vote  amendment. 

With  best  wishes. 


OA^ra./ 


Stfeven  J. 
Professor 
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RESOURCE  ALLOCATIONS  IN  THE  1975  CAMPAIGN 

Steven  J.  Brams 
New  York  University 

There  has  been  considerable  discussion  in  the  pages  of  this 
Review  and  elsewhere  on  the  manner  in  which  th.e  unit-rule  feature 
of  the  Electoral  College  affects  the  resource-allocation  decisions 
of  candidates  in  presidential  elections.   Davis  and  I,  for  example, 
found  a  substantial  large-state  bias  in  the  campaign  behavior  of 
presidential  and  vice-presidential  candidates  in  the  1960  through 
1972  campaigns  based  on  the  number  of  campaign  appearances  the 
candidates  made  in  each  state  (Brams  and  Davis,  1974) .   Analyzing 
the  same  data,  Colantoni,  Levesque,  and  Ordeshook  (197Sa)  confirmed 
this  bias  but  offered  a  different  explanation  for  it,  which  gave 
rise  to  some  controversy  (Brams  and  Davis,  1975:  Colantoni,  Levesque, 
and  Ordeshook,  197Sa) .   Young  (forthcoming) ,  who  proposed  still  a 
different  model  that  predicts  allocations  directly  proportional  to 
the  electoral  votes  of  each  state,  analyzed  broadcast  expenditure 
data  and  similarly  found  that  the  candidates  spent  disproportionally 
greater  amounts  on  advertising  in  the  large  states,  but  not  to  the 
extent  predicted  by  the  Brams-Davis  "3/2' s  rule." 

Although  not  based  on  resource-allocation  models,  the  Shapley- 
Shubik  and  Banzhaf  a  priori  power  indices  for  citizens  indicate 
that  those  living  in  the  largest  states  have  approximately  three 
times  as  much  voting  power  as  those  living  in  the  smallest  states 


458 

(Owen,  1975a;  197Sb) .   (These  figures  have  also  generated  controversy; 
see  the  exchange  between  Spatt  and  Owen  [1976] .)   Coincidentally ,  the 
3/2 's  rule  shows  up  an  almost  identical  disparity  between  the  attrac- 
tiveness (as  campaign  targets)  of  citizens  living  in  the  largest  and 
smallest  states. 

How  well  did  these  models  hold  up  in  the  1976  presidential 
campaign?   Data  on  "campaign  stops"  of  presidential  and  vice- 
presidential  candidates  in  the  1976  campaign  are  now  available  for 
comparison  with  the  theoretical  predictions  of  the  different  models 
(U.S.  Senate,  1977,  p.  29).   The  product-moment  correlation  coef- 
ficients between  the  number  of  campaign  stops  of  the  1976  Democratic 
and  Republican  slates  (presidential  and  vice-presidential  stops 
combined  in  each  state)  and  the  various  model  predictions  are  shown 
in  Table  1.   (The  Colantoni-Levesque-Ordeshook  model  makes  no 

TABLE  1 

CORRELATION   COEFFICIENTS   OF    DIFFERENT  MODEL   PREDICTIONS   AND 
CAMPAIGN   STOPS  OF   PARTY   SIATES 

Democratic   Slate  Republican    slate 

Proportional   rule  0.91  0.92 

3/2's   rule  0.91  0.90 

Shapley-Shubik  index  0.90  0.90 

Banzhaf  index  0.90  0.90 

single  set  of  predictions  and  is  therefore  not  included  in  Table  1.) 
It  is  perhaps  surprising  that  the  coefficients  are  all  high  and 
virtually  indistinguishable.   To  be  sure,  one  would  expect  that  the 
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3/2' s  rule  and  the  two  power  indices,  which  all  predict  large-state 
biases  and  are  highly  intercorrelated  (3/2's  rule  and  Banzhaf  index: 
0.998;  3/2's  rule  and  Shapley-Shubik  index:   0.92;  Banzhaf  index  and 
Shapley-Shubik  index:   0.89)  would  give  very  similar  results.   The 
proportional  rule,  liowever,  also  does  well  but  does  not  correlate 
highly  with  the  3/2's  rule  (0.35),  the  Banzhaf  index  (0.35),  or  the 
Shapley-Shubik  index  (0.35). 

The  explanation  for  the  almost  identical  coefficients  lies  in 
the  fact  that  the  1975  campaign-stop  data  fall  generally  between 
the  predictions  of  the  proportional  rule  and  the  other  model  predic- 
tions.  If  the  fifty  states  and  the  District  of  Columbia  are  par- 
titioned into  large  (20  or  more  electoral  votes) ,  medium  (10  to  19 
electoral  votes) ,  and  small  (9  or  less  electoral  votes)  ,  for  example, 
the  proportional  and  3/2's  rules  predict  the  percent  allocations 
shown  in  the  first  two  rows  of  Table  2.   The  actual  percent  allo- 

TABLE  2 
PERCENT  ALLOCATIONS 

Small  states  Medium  states    Large  states 

Proportional  rule         30.9  29.9  39.2 

3/2's  rule                16.1  26.4  57.5 

Democratic  slate          16.1  30.4  53.6 

Republican  slate          27.1  28.9  44.0 

cations  made  by  each  slate  in  1976  are  shown  in  the  second  two  rows 
and  indicate  that  the  candidates--especially  the  Democrats--made 
greater-than-proportional  expenditures  in  the  large  states,  but  not 
as  great  as  the  3/2's  x^ule  (or  power  indices)  predicts. 


43-848  O  -  79  -  30 
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There  is  thus  a  large-state  bias,  but  not  of  the  magnitude 
predicted  by  most  of  the  models.   By  way  of  comparison,  it  is 
interesting  to  contrast  the  actual  allocations  of  the  Democratic 
candidates  with  planned  "percent  of  effort"  figures  for  the  Carter- 
Mondale  campaign  in  each  state,  based  on  a  scheduling  formula  devised 
by  campaign  director  Hamilton  Jordan  prior  to  the  general-election 
campaign  (Schram,  1978,  appendix  3).   Jordan's  figures  correlate 
highly  with  the  proportional  rule  (0.9  6)  but  no  other  model  pre- 
dictions (0.43  with  the  two  power  indices,  0.41  with  the  3/2's  rule). 
In  fact,  their  correlation  with  the  Democratic  slate's  actual  alloca- 
tions is  not  as  high  (0.84)  as  any  model  correlations  in  Table  1. 

What  happened?   While  Jordan's  formula  succeeded  in  giving 
each  state  more  or  less  its  due — a  proportional  allocation--this 
egalitarian  ideal  was  abandoned  in  the  actual  campaign.   I  conclude 
that  even  the  best-laid  plans  of  candidates  may  be  upset  when  a 
perverse  institution  like  the  Electoral  College  dictates  nonegali- 
tarian  allocations. 
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Jimmy  Carter  raised  his  right  hand.   But  as  he  took  the 
oath  of  office  as  President  of  the  United  States  on  January  20, 
1977,  he  may  not  have  realized  that  congressional  action  could  have 
constitutionally  led  to  the  election  of  Gerald  R.  Ford  instead. 

Ford  could  have  won  the  1976  presidential  election  without 
the  switch  of  a  single  state,  without  any  change  in  defecting 
electors  and  without  Congress'  rejecting  any  electoral  votes.   So 
too  could  have  Richard  Nixon  won  in  1960,  Samuel  Tilden  in  1876, 
John  Adams  in  1800  and  Thomas  Jefferson  in  1796.   Winfield  Scott 
Hancock  in  1880  and  Lewis  Cass  in  1848  could  have  achieved  ties 
in  the  electoral  college,  forcing  the  election  into  the  House  of 
Representatives . 

Not  only  would  the  election  of  any  of  these  seven  men  have 
been  strictly  within  the  constitutional  system,  but  that  very 
system's  provisions  for  the  apportionment  of  Congress  arbitrarily 
cost  each  the  national  executiveship. 

Multiple  Winners 

The  answer  lies  in  congressional  apportionment  among  (not 
within)  the  states.   After  every  decennial  census  Congress  reappor- 
tions the  House  of  Representatives  according  to  population.   Each 
state  has  as  many  electoral  votes  as  the  number  of  senators  and 
representatives  to  which  it  may  be  entitled.   Although  the  electoral 
votes  which  correspond  to  the  representatives   are  thus  also  appor- 
tioned according  to  population,  they  are  diluted  by  the  electoral  votes 
corresponding  to  the  senators.   These  effects  are  well  understood. 

But  congressional  apportionment's  effects  on  the  electoral 
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college  are  far  more  complex  and  significant  than  that. 

Neither  the  apportionment  of  the  House  nor  of  the  electoral 
college  is  static.   Study  of  congressional  apportionment  methodology 
and  politics  shows  just  how  changeable  electoral  college  appor- 
tionment is. 

To  say  that  the  House  apportionment  is  according  to 
population  does  not  tell  us  what  that  apportionment  will  be. 
Mathematically,  the  House  can  rarely  be  apportioned  exactly  propor- 
tionately to  population,  and  under  some  circumstances  it  isn't 
according  to  population  at  all.   Even  if  such  exactitude  were 
possible,  it  isn't  constitutionally  clear  who  should  be  included 
within  that  population.   Nor  is  the  size  of  the  House  fixed. 

"Apportionment  population"  does  not  necessarily  equal  "popu- 
lation."  Article  I,  Section  2  of  the  Constitution  provides  that 
for  apportionment  purposes  Congress  shall  count  slaves  as  3/5  of 
a  person  each,  and  "untaxed  Indians"  not  at  all.   Section  2  of 
the  Fourteenth  Amendment  provides  that  each  state's  representation 
shall  be  reduced  proportionately  according  to  the  number  of  its 
voting-age  population  denied  the  right  to  vote  for  any  reason  other 
than  commission  of  crime  or  participation  in  rebellion.   But  slaves 
were  freed  during  and  shortly  after  the  Civil  War,  Congress  has 
deemed  since  1940  that  there  are  no  untaxed  Indians,  and  Section  2  of 
the  Fourteenth  Amendment  has  never  been  enforced. 

When  it  drafted  Article  I,  Section  2,  the  Constitutional 
Convention  intended  to  include  only  "inhabitants"  within  the  appor- 
tionment population.   Section  2  of  the  Fourteenth  Amendment  speci- 
fically uses  that  term.   However,  Congress  in  the  1970  census 
apportionment  for  the  first  time  included  certain  (but  not  all) 
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overseas  Americans  in  the  apportionment  population.   As  a  result, 
for  the  first  time  in  history  the  national  apportionment  population 
exceeds  the  national  population.   These  overseas  Americans  are 
considered  in  apportioning  seats  among  the  states,  but  not  in 
drawing  the  district  lines  for  them. 

Article   I,  Section  2  of  the  Constitution  provides  maximum 
and  minimum  sizes  of  the  House.   Each  state  shall  have  no  more  than 
one  representative  per  30,000  apportionment  population,  but  each 
state  shall  have  at  least  one  representative. 

The  minimum  constitutional  size  of  the  House  is  50.   At 
that  size  each  state  has  one  representative.   Each  state  will  have 
three  electoral  votes,  because  each  will  have  two  senators  and  one 
representative.   The  District  of  Columbia  will  also  have  three 
electoral  votes  even  though  it  has  no  senators  or  representatives, 
because  the  Twenty-Third  Amendment  gives  the  District  as  many 
electoral  votes  as  the  smallest  state.   (We  will  count  the  District 
as  a  state  in  this  example.)   Because  each  state  has  an  equal  number 
of  electoral  votes,  the  candidate  winning  a  majority  of  states  will 
win  an  electoral  college  majority  and  be  elected. 

On  the  other  hand,  as  the  size  of  the  House  increases  (a)  the 
House  can  be  apportioned  more  nearly  proportionately  to  apportionment 
population,  and  (b)  the  number  of  senators  becomes  less  significant 
by  comparison.   Eventually  the  candidate  who  wins  states  containing 
a  majority  of  the  apportionment  population  should  wrest  the  electoral 
college  lead  from  the  candidate  who  has  won  a  majority  of  states, 
if  the  two  candidates  are  not  the  same.  ■ 

Depending  on  the  circumstances  of  the  particular  apportion- 
ment and  election,  the  lead  may  change  any  number  of  times  as  the 
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House  size  increases.   These  actual  changes  can  be  predicted  and 
charted  accurately  by  breaking  apportionment  and  electoral  voting 
into  their  many  explicit  and  implicit  methodological  parts,  which 
I  will  not  do  in  this  summary.   Also,  in  some  situations  two  can- 
didates can  win  when  we  normally  would  expect  only  one  winner,  and 
vice  versa. 

Thus  two  different  candidates  can  win  the  same  election  even 
if  we  change  nothing  but  the  House  size.   In  such  an  election  we 
can't  say  that  either  candidate  inherently  deserves  to  win.   That 
is  the  point:   electoral  college  apportionment  is  not  fixed,  and 
can  often  directly  determine  which  of  two  candidates  will  win  an 
election.   The  candidates  play  a  game  of  musical  chairs,  with  House 
seats  as  the  chairs. 

The  seven  elections  mentioned  at  the  beginning  of  this  summary 
all  could  have  produced  different  winners  with  only  changes  in  House 
size.   Other  changes,  such  as  in  the  definition  of  apportionment 
population  or  the  mathematical  method  of  apportionment,  might  have 
similarly  affected  other  elections. 

1876;   Congress  Fudges 

Congress  may  not  even  have  to  change  the  House  size  to 
change  the  winner. 

In  the  election  of  1876  Rutherford  B.  Hayes  defeated  Samuel 
Tilden  by  a  single  electoral  vote.   Tilden  had  won  250,000  more 
popular  votes  than  Hayes,  and  had  clearly  won  at  least  184  electoral 
votes  to  Hayes'  165.   But  the  parties  disputed  the  remaining  20 
electoral  votes.   Historians  concede  that  Tilden  deserved  at  least 
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some  of  them.   The  Twelfth  Amendment  gave  Congress  the  power  to 
count  electoral  votes,  but  Democrats  controlled  the  House  and 
Republicans  the  Senate. 

In  a  compromise  Congress  appointed  an  Electoral  Commission, 
consisting  of  Representatives,  Senators  and  Supreme  Court  Justices, 
to  count  the  votes.   It  expected  that  the  four  Justices  named  in 
the  bill  establishing  the  commission  would  appoint  Justice  David 
Douglas,  an  Independent,  as  the  15th  and  last  member.   But  at  the 
last  minute  the  Illinois  legislature  elected  Davis  as  one  of  the 
state's  U.S.  senators.   Only  Republican  Justices  were  left  to 
choose  from.   One  of  them,  Joseph  P.  Bradley,  was  appointed  in 
Davis'  place.   The  Commission  then  proceeded  to  rule  8-7  on  every 
electoral  vote,  strictly  according  to  party  lines.   It  awarded  all 
20  electoral  votes  to  Hayes,  effectively  electing  him.   Even  then 
Congress  did  not  complete  the  electoral  vote  count  until  4  a.m.  on 
March  2,  1877,  two  days  before  incumbent  Ulysses  S.  Grant's  term 
expired. 

Tilden's  popular  vote  victory;  the  Republicans'  efforts  to 
"steal"  (through  the  state  governments'  certification  processes) 
the  disputed  electoral  votes;  Davis'  election  to  the  Senate;  the 
Electoral  Commission's  politics;  various  deals  among  congressmen 
and  others  relating  to  the  election;  and  the  danger  that  the  elec- 
toral votes  would  not  be  counted  in  time  have  all  been  frequently 
discussed  in  electoral  college  literature. 

But  the  apportionment  of  electoral  votes  in  that  election 
has  been  overlooked. 

At  the  actual  House  size,  293,  Tilden  should  have  won.   In 
fact,  under  every  one  of  the  four  mathematical  methods  that  Congress 
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has  supposedly  ever  used  to  apportion  the  House,  Tilden  should  have 
won  at  293,  even  assuming  the  awarding  of  all  of  the  disputed  elec- 
toral votes  to  Hayes. 

Congress  enacted  not  one,  but  two  apportionment  bills  based 
on  the  1870  census.  The  first,  in  February  1872,  increased  the 
House  size  from  243  members  to  283.  Colorado  became  a  state  in 
1876,  prior  to  the  election.  Had  the  283-member  apportionment 
(plus  a  representative  for  Colorado)  remained  in  effect,  Tilden 
and  Hayes  would  have  tied  at  180  electoral  votes  apiece  and  the 
election  would  have  been  thrown  into  the  House. 

This  283-seat  apportionment  would  have  been  the  same  by 
either  the  "Vinton  m.ethod,"  officially  used  for  the  1850-1900 
census  apportionments,  or  the  "method  of  major  fractions,"  officially 
used  in  various  forms  for  the  1840,  1910  and  1930  census  apportion- 
ments.  Even  during  1850-1900  many  members  of  Congress  favored 
the  method  of  major  fractions  and  Congress  sometimes  chose  House 
sizes  which  would  yield  the  same  apportionment  under  either  method. 

But  despite  the  addition  of  the  4  0  seats  to  the  House,  Ver- 
mont (because  of  its  relatively  slow  growth)  and  New  Hampshire 
(whose  population  had  actually  declined  since  the  1860  census) 
each  still  would  have  lost  a  seat. 

In  order  to  restore  the  seats  to  Vermont  and  New  Hampshire, 
Congress  passed  a  supplemental  apportionment  in  May  187  2.   Had  it 
added  seven  extra  seats,  bringing  the  total  to  290,  then  by  either 
the  Vinton  or  major  fractions  methods  Vermont  would  have  gained 
the  last  seat  but  Tilden  would  have  defeated  Hayes  by  a  single 
electoral  vote,  184-183. 

At  this  point  Congress  fudged.   It  awarded  not  seven  seats. 
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but  nine.   It  gave  the  291st  to  Florida  and  the  292nd  to  New 
Hampshire. 

The  bill's  sponso-r.  Rep.  Charles  Willard  of  Vermont,  and 
its  chief  floor  proponent.  Rep.  Ulysses  S.  Mercur  of  Pennsylvania, 
transparently  took  the  population  figures  and  carved  out  a  method 
after  the  fact,  specifically  designed  to  award  the  seats  to  Florida 
and  New  Hampshire.   Those  scholars  who  maintain  that  the  supple- 
mental apportionment  deviated  from  the  Vinton  method  but  in  favor 
of  the  method  of  major  fractions  are  incorrect.   Under  either  of 
the  two  methods  the  two  last  seats  should  have  been  awarded  to 
Illinois  and  New  York. 

Tilden  carried  New  York,  of  which  he  was  governor,  and  Hayes 
won  Illinois.   But  Hayes  won  both  Florida  and  New  Hampshire.   As 
a  result,  the  apportionment  effectively  switched  one  electoral  vote 
from  Tilden  to  Hayes,  and  thereby  decided  the  1876  election. 

I  do  not  suggest  that  the  1872  apportionment  was  fudged  in 
order  to  influence  presidential   elections.   In  fact,  in  his  fall 
1872  re-election  Grant  won  all  four  states  involved.   Various 
reasons,  all  dealing  with  congressional  politics,  apparently  moti- 
vated Willard  and  Mercur.   But  through  Article  I,  Section  2  the 
manipulated  House  apportionment  was  reproduced  in  the  electoral 
college.   Ironically,  neither  Willard  nor  Mercur,  both  Republicans, 
were  still  in  Congress  when  it  had  to  decide  the  Tilden-Hayes 
dispute  in  1876-77. 
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Apportionment  Does  Change 

Congressional  apportionment  has  never  been  stable  or  clearly 
defined. 

Consider  first  the  House  size. 

The  Constitutional  Convention  apportioned  a  House  of  65 
members  pending  the  first  census.   But  in  the  words  of  delegate 
Luther  Martin  it  "artfully  lessened"  the  shares  to  which  some 
states  were  entitled. 

The  limit  of  not  more  than  one  representative  per  30,000 
apportionment  population  wasn't  adopted  until  the  last  day  of 
the  Convention,  after  the  printed  Constitution  was  ready  for 
signing.   By  erasure,  40,000  was  changed  to  30,000.   George  Wash- 
ington, President  of  the  Convention,  spoke  in  favor  of  the  change, 
the  only  time  he  ever  contributed  to  the  floor  debates. 

After  the  Constitution's  ratification  Congress  proposed 
to  the  states  a  set  of  twelve  amendments.   We  all  cherish  our 
First  Amendment  freedoms  and  rights,  but  that  amendment  is  the 
First  Amendment  only  by  accident  and  not  design.   The  proposed 
first  amendment,  regulating  the  size  of  the  House,  fell  one  state 
short  of  ratification.   (The  second  proposed  amendment,  on  con- 
gressional salaries,  was  also  defeated.) 

After  the  first  census  (1790)  Congress  increased  the  House 
size  to  120.   But  Washington  vetoed  that  apportionment  on  methodo- 
logical grounds,  the  first  veto  in  history  and  one  of  only  two  he 
issued  in  eight  years  as  President. 

But  the  House  size  continued  to  grow  dramatically.   The  1850 
census  apportionment  provided  for  233  members  but  also  froze  future 
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apportionments  at  that  size.   The  freeze  thawed  in  1852  when 
Congress  passed  a  supplemental  apportionment.   Congress  also  enacted 
two  apportionments  after  each  of  the  1860  and  1870  censuses. 

From  the  18th  Century  until  the  20th,  Congress  generally 
added  just  enough  seats  after  each  census  so  that  although  some 
states  gained,  none  or  few  lost.   After  the  1910  census  Congress 
apportioned  435,  exactly  the  number  necessary  to  avoid  a  reduction 
in  any  state's  delegation  from  the  1900  census  apportionment.   Fol- 
lowing the  1920  census  the  House  Committee  on  the  Census  proposed 
a  size  of  483.   But  it  was  only  after  Congress  had  failed  to  enact 
any  apportionment  at  all  based  on  the  1920  census  that  in  1929  it 
fixed  the  1930  and  succeeding  census  apportionments  at  435. 

Even  so,  the  number  of  electoral  votes  has  continued  to 
fluctuate,  such  as  upon  the  admission  of  Alaska  and  Hawaii  and 
under  the  Twenty-Third  Amendment's  granting  some  electoral  votes 
to  the  District  of  Columbia.   As  we  saw  in  relation  to  the  1876 
election  even  small  changes  can  affect  electoral  college  results. 

There  is  even  less  stability  in  apportionment  methodology. 
Consider  only  these  recent  changes: 

Congress  adopted  the  current  mathematical  method  ("equal 
proportions")  after  it  saw  the  1940  census  figures,  in  order  to 
switch  a  seat  from  Michigan  to  Arkansas.   Although  equal  propor- 
tions is  the  fairest  method  to  apportion  House  seats,  it  is  not 
necessarily  the  fairest  method  to  translate  blocs  of  states  into 
the  coalitions  needed  for  electoral  college  victory. 

Congress  changed  the  definition  of  apportionment  population 
as  recently  as  the  census  of  1970.   The  national  population  has 
always  included  only  inhabitants,  but  for  the  first  time  certain 
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(but  not  all)  Americans  living  overseas  are  included. 

And  Congress  in  1976  provided  for  mid-decade  censuses 
beginning  in  1985.   It  has  stipulated  that  these  censuses  cannot 
be  used  to  apportion  Congress,  which  may  be  unconstitutional. 

Post-Election  Changes 

Congress  has  the  power  to  change  the  apportionment  of  the 
House  of  Representatives  at  any  time,  so  long  as  it  does  so  according 
to  apportionment  population.   Congress  could  constitutionally 
reapportion  the  House  prior  to  the  1980  election,  either  according' 
to  the  1970  or  (if  available)  1980  census  figures,  in  order  to 
favor  a  particular  candidate  or  for  any  other  reason. 

Congress  could  also  reapportion  the  House  after  the  November 
1980  election  but  before  Congress  counts  the  electoral  votes  in 
January  1981.   Such  a  reapportionment  might  be  against  the  intent 
of  the  Constitution's  framers.   Article  II,  Section  1  provides 
that  "Each  State  shall  appoint  ...  a  Number  of  Electors,  equal  to 
the  whole  Number  of  Senators  and  Representatives  to  which  the  State 
may  be  entitled  in  the  Congress  ..."  (emphasis  added.)   But  Congress 
has  already  bent  many  of  the  Constitution's  more  strongly-worded 
electoral  college  rules. 

Article  II,  Section  1  requires  that  electors  in  every  state 
be  appointed  on  the  same  day.   But  Congress  has  by  statute  allowed 
the  states  to  appoint  electors  on  some  later  day  if  the  state 
attempts  but  fails  to  choose  the  electors  in  an  election  on  the 
specified  day,  or  to  fill  any  vacancies.   Such  vacancies  frequently 
occur. 
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Article  II,  Section  1  also  requires  that  all  electors  shall 
vote  on  the  same  day  throughout  the  country.   But  Congress  accepted 
the  votes  of  the  Wisconsin  electors  even  though  they  did  not  vote 
in  time  in  18  56. 

The  Twelfth  Amendment  provides  that  Congress  shall  "count" 
the  electoral  votes.   But  Congress  has  interpreted  its  power  as 
encompassing  the  right  to  choose  among  competing  votes,  as  in  the 
1876  election,  or  even  to  reject  the  electoral  votes  of  a  state 
altogether,  as  with  Arkansas  and  Louisiana  in  the  1872  election. 

Article  I,  Section  2  requires  that  Congress  apportion  the 
House  according  to  the  apportionment  population.   But  Congress 
never  reapportioned  the  House  by  the  1920  census.   Similarly, 
Congress  has  by  statute  provided  for  mid-decade  censuses  beginning 
in  1985  but  specified  that  no  apportionments  may  be  made  based 
on  them. 

The  Framers  intended  that  only  "inhabitants"  be  considered 
as  within  the  apportionment  population,  and  Section  2  of  the  Four- 
teenth Amendment  specifically  uses  that  term.   But  for  the  1970 
census  apportionment  Congress  for  the  first  time  included  some 
overseas  Americans.   Even  if  Congress  now  considers  overseas 
Americans  to  be  inhabitants,  it  has  included  some  but  excluded  others, 

Section  2  of  the  Fourteenth  Amendment  requires  that  the 
representation  in  Congress  of  any  state  be  reduced  proportionately 
according  to  the  number  of   voting  age  population  denied  the  right 
to  vote  for  any  reason  other  than  the  commission  of  crime  or  par- 
ticipation in  rebellion.   Yet  that  provision  has  never  been  enforced, 
even  during  the  most  restrictive  periods  of  disenfranchisement. 

Article  I,  Section  2  provides  that  each  state  shall  have 
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representation  in  the  House.   Article  I,  Section  3  provides  that 
each  state  will  have  two  senators.   Yet  after  the  Civil  War  Congress 
required  the  confederate  states  to  ratify  the  Fourteenth  Amendment 
before  being  readmitted  to  representation  in  Congress.   Under  that 
rule  Texas,  Virginia  and  Mississippi  were  denied  electoral  votes 
in  the  1868  election  because  none  had  congressmen,  even  though 
Congress  and  the  courts  recognized  them  as  states  for  other  purposes. 

And  although  Article  II,  Section  1  provides  that  each  state 
shall  appoint  electors.  Congress  counted  the  electoral  votes  of 
Indiana  in  the  18  20  election  even  though  it  was  not  admitted  as  a 
state  until  August  10,  1821. 

If  Congress  has  found  ways  to  bypass  such  requirements  and 
provisos,  it  can  find  a  way  to  interpret  the  phrase  "Representa- 
tives and  Senators  to  which  the  State  may  be  entitled"  as  allowing 
post-election  reapportionment  of  the  House  to  carry  over  into  a 
post-election  reapportionment  of  the  electoral  college. 

The  "Unequivocal"  Electoral  College 

The  electoral  college  usually  magnifies  narrow  popular  vote 
victories   (or  narrow  losses)  into  more  substantial  electoral 
college  victories.   This  occurs  because  a  candidate  who  carries  a 
state  by  even  a  few  popular  votes  generally  wins  all  that  state's 
electoral  votes.   Some  scholars  maintain  that  this  magnification 
"unequivocably  legitimizes"  the  electoral  college  winner.   As  far 
as  the  electoral  votes  actually   cast  and  counted,  they  may  be 
correct. 

But  electoral  college  apportionment  is  not  constitutionally 
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fixed.   Two  different  candidates  can  win  the  same  election  with 
changes  in  House  size,  method  of  apportionment  or  definition  of 
apportionment  population.   In  short,  regardless  of  whether  the 
apportionment  of  electoral  votes  can  be  changed  after  the  election, 
the  electoral  college  is  far  more  arbitrary  than  usually  perceived. 

In  such  an  election  the  electoral  college  is  unequivocal 
only  once  the  apportionment  has  determined  out  of  which  side  of 
its  mouth  the  college  will  speak. 
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3     The  General  Election: 
How  to  Run  the  Final  Stretch 


3.1.     Introduction 

After  the  conclusion  of  the  national  party  conventions  in  the 
summer  of  a  presidential  election  year,  the  party  nominees 
enjoy  a  short  breathing  spell  before  the  fall  general  election 
campaign  gets  into  full  swing  in  early  September.  Then,  for 
the  next  two  months  before  Election  Day  in  early  November, 
the  candidates  usually  barnstorm  across  the  country  in  simul- 
taneous attempts  to  persuade  undecided  voters  that  they  are 
the  best  qualified  candidates  and  to  retain  the  allegiance  of 
their  previous  supporters. 

At  the  start  of  the  fall  campaign,  the  main  issues  that 
distinguish  the  Democratic  and  Republican  nominees  have 
usually  been  pretty  well  defined  by  previous  statements  of  the 
candidates.  The  party  platforms  approved  at  the  conventions 
also  provide  a  backdrop  to  the  campaign  debate,  although  the 
ambiguous  wording  of  particular  planks  of  the  platform  often 
allows  each  candidate  leeway  to  define  his  positions  more 
precisely.*  Some  candidates  exercise  this  privilege  and  some 
do  not,  for  reasons  given  in  section  1.7. 

Much  of  the  analysis  in  chapter  1  is  in  fact  applicable  to  the 
general  election  as  well  as  the  primaries,  though  typically  the 
mobility  of  the  candidates  on  issues  in  the  general  election  is 
more  restricted  than  in  the  primaries  because  of  pledges  they 
have  already  made.  Indeed,  a  recuiring  problem  party 
nominees  face  is  how  best  to  retreat  strategically  from  the 

1 .  Platforms,  however,  are  not  as  vague  as  is  generally  thought.  One  study 
found  that  only  about  one  out  of  six  statements  in  the  twelve  platforms  of 
both  major  parties  between  1944  and  1964  were  "rhetoric  and  fact,"  the 
remainder  being  statements  of  "evaluation"  or  "future  policy."  See  Gerald  M. 
Pomper,  Elections  in  America:  Control  and  Influence  in  Democratic  Politics  (New 
York:  Dodd,  Mead.  1970),  p.  159. 
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more  extreme  positions  they  took  in  the  primaries,  which  may 
have  been  tactically  sound  then  but  have  less  broad-gauged 
appeal  later  among  the  entire  electorate.  This  particular 
problem  for  candidates  is  a  manifestation  of  a  more  general 
problem  for  political  actors — how  to  play  by  the  rules  of  more 
than  one  game — on  which  litde  formal  work  has  been  done.* 

In  this  chapter  I  shall  assume,  as  in  chapter  2,  that  the 
positions  of  candidates  on  issues  have  already  been  chosen, 
based  on,  perhaps,  tlie  analysis  described  in  chapter  1.  In 
contrast  to  the  analysis  in  chapter  2,  however,  I  do  not  assume 
that  undecided  voters,  like  uncommitted  delegates  in  national 
party  conventions,  desire  to  maximize  their  share  of  spoils. 
Instead,  I  assume  that  they  are  responsive  to  the  way  in  which 
candidates  allocate  their  resources  in  the  general  election, 
given  that  they  do  not  favor — or  are  not  able  to  distinguish — 
the  positions  of  one  candidate  from  another. 

By  viewing  the  general  election  as  a  problem  in  resource 
allocation,  with  the  positions  of  the  candidates  on  issues  fixed, 
I  obviously  abstract  a  great  deal  from  the  drama  and  emotion 
of  presidential  campaigns.  But  so  did  the  theoretical  perspec- 
tives offered  in  chapters  1  and  2,  which  ignored — among 
other  things — the  resources  available  to  the  candidates  to 
publicize  their  positions  in  primaries  and  attract  convention 
votes.  Clearly,  primaries  are  not  decided  exclusively  on  the 
issues,  and  convention  nominations  are  not  determined  solely 
by  the  calculations  of  uncommitted  delegates. 

Insofar  as  any  theoretical  perspective  neglects  manifold 
possible  influences  on  electoral  outcomes,  it  is,  in  a  manner 
of  speaking,  "narrow."  Yet,  to  say  something  nonobvious 
and  significant  in  politics — or,  for  that  matter,  most  other 

2.  Two  attempts  have  been  made,  however,  to  model  and  deduce  optimal 
strategies  in  a  two-stage  game  that  comprises  first  nomination  by  one's  party 
and  then  a  general  election  for  a  political  office.  See  Peter  H.  Aranson  and 
Peter  C.  Ordeshook,  "Spatial  Strategies  for  Sequential  Elections,"  and  James 
S.  Coleman,  "The  Positiorw  of  Political  Parties  in  Elections,"  both  in  Probability 
Models  of  Collective  Decision  Making,  ed.  Richard  G.  Niemi  and  Herbert  F. 
Weisberg  (Columbus,  Ohio:  Charles  E.  Merrill,  1972),  pp.  298-331  and 
332-57.  This  problem  in  state  primaries  is  discussed  in  V.  O.  Key,  Jr., 
American  State  Politics:  An  Introduction  (New  York:  Knopf,  1956),  pp.  153  ff. 
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fields — one  must  usually  drastically  simplify  its  reality.  Full 
descriptions  of  political  phenomena  as  complicated  as  presi- 
dential elections  are  generally  quite  unmanageable  theoreti- 
cally. 

If  the  models  do  not  tell  the  whole  story,  they  may  provide 
insight  into  an  important  question  that  less  rigorous  analysis 
has  failed  to  resolve.  One  such  question  in  the  case  of  presi- 
dential elections  concerns  the  effects  of  the  Electoral  College 
on  campaign  strategies  and  outcomes. 

These  effects,  I  shall  demonstrate,  are  far  from  negligible, 
both  in  theory  and  in  practice.  Moreover,  they  seem  egre- 
giously  out  of  line  with  certain  principles  of  representative 
democracy.  They  would  be  eliminated,  I  shall  show,  if  the 
Electoral  College  were  abolished  and  the  popular-vote  elec- 
tion of  a  president  substituted  in  its  place. 

In  this  chapter,  then,  I  shall  attempt  not  only  to  describe 
the  consequences  that  extant  rules  have  on  the  campaign 
behavior  of  presidential  candidates  but  also  will  suggest  how 
they  should  be  changed  to  avoid  these  consequences.  In  this 
manner,  I  shall  illustrate  how  models  can  be  used  for  both 
explanatory  and  normative  purposes — the  latter  being  served 
when  one  recommends,  on  the  basis  of  the  consequences 
uncovered  by  the  models,  what  kind  of  system  would  be 
desirable. 

3.2.     Two  Models  of  Resource  Allocation  in  Presidential  Campaigns 

To  make  a  cogent  argument  for  the  reform  of  a  system,  it  is 
not  enough  to  demonstrate  that  its  present  consequences  are 
distasteful.  One  must  also  compare  these  consequences  with 
those  that  would  be  engendered  were  the  reform  made. 

In  the  case  of  the  Electoral  College,  this  comparison  re- 
quires the  development  of  two  different  but  related  models 
for  analyzing  resource-allocation  strategies  of  presidential 
candidates  in  the  general  election.  The  first  model  to  be 
developed  excludes,  and  the  second  model  includes,  the  Elec- 
toral College  in  the  strategic  calculations  of  the  candidates.' 

3.   Material  in  the  remainder  of  this  chapter  is  based  largely  on  Steven  J. 
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In  the  first  model,  I  assume  that  the  goal  of  a  candidate  is  to 
maximize  his  popular  vote  (or  more  accurately,  expected 
popular  vote,  since  a  probabilistic  decision  rule  on  the  part  of 
each  voter  is  assumed),  and  the  candidate  v^ho  receives  the 
greatest  number  of  popular  votes  wins  the  election.  In  the 
second  model,  I  assume  that  a  candidate  desires  to  maximize 
his  expected  electoral  vote,  which  takes  account  of  the  fact 
that  under  the  rules  of  the  Electoral  College  the  popular-vote 
winner  in  each  state  wins  all  the  electoral  votes  of  that  state. 

In  both  models,  I  assume  that  a  presidential  campaign 
influences  only  the  voting  behavior  of  voters  uncommitted  to 
a  candidate  prior  to  the  start  of  the  campaign.  For  these 
uncommitted  voters,  the  amount  of  resources  (e.g.,  time, 
money,  and  media  advertising)  that  a  candidate  allocates  to 
each  state — relative  to  that  allocated  by  his  opponent(s) — 
determines  the  probability  that  an  uncommitted  voter  will 
cast  his  vote  for  him  in  the  election.  Since  the  total  resources 
of  each  candidate  are  assumed  to  be  fixed,  the  question  of 
how  to  allocate  these  resources  to  each  state  in  a  campaign 
assumes  great  importance  in  close  races  that  may  be  decided 
by  the  choices  of  relatively  few  uncommitted  voters. 

In  the  initial  development  of  the  models,  it  is  assumed  that 
there  are  only  two  candidates  (a  Republican  and  a  Democrat), 
and  that  the  numbers  of  voters  committed  to  each  candidate 
prior  to  the  general  election  campaign  are  evenly  divided 
between  the  two  candidates  in  each  state.  The  choices  of  the 
uncommitted  voters  will  therefore  be  decisive  to  both  the 
collective  choice  of  a  majority  of  voters  in  each  state  and  to  the 
collective  choice  of  a  majority  of  voters  nadonwide.  However, 
the  resource-allocation  strategy  that  maximizes  a  candidate's 

Brams  and  Morton  D.  Davis,  "Models  of  Resource  Allocation  in  Presidential 
Campaigning:  Implications  for  Democratic  Representation,"  Annals  of  the 
New  York  Academy  of  Sciences  (Conference  on  Democratic  Representation  and  Appor- 
tionment: Quantitative  Methods,  Measures  and  Criteria,  ed.  L.  Papayanof>oulos), 
vol.  219  (New  York:  New  York  Academy  of  Sciences,  1973),  pp.  105-23;  and 
Steven  J.  Brams  and  Morton  D.  Davis,  "The  3/2's  Rule  in  Presidential 
Campaigning,"  American  Political  Science  Review  68,  no.  1  (March  1974): 
113-34;  the  permission  of  the  American  Political  Science  Association  to 
adapt  material  from  the  latter  article  is  gratefully  acknowledged. 
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expected  electoral  vote,  which  is  based  on  the  probabilities 
that  majorities  of  voters  in  each  state  favor  a  particular  candi- 
date, differs  markedly  from  the  strategy  that  maximizes  a 
candidate's  expected  popular  vote,  which  depends  only  on 
the  probabilities  that  individual  voters  in  each  state  favor  a 
particular  candidate  and  not  on  the  majority  choice  in  each 
state. 

The  main  conclusion  drawn  from  this  analysis  is  that  the 
winner-take-all  feature  of  the  Electoral  College  induces  can- 
didates to  allocate  campaign  resources  roughly  in  proportion 
to  the  3/2's  power  of  the  electoral  votes  of  each  state.  This 
creates  a  peculiar  bias  in  presidential  campaigns  that  makes 
the  largest  states  the  most  attractive  campaign  targets  of  the 
candidates — even  out  of  proportion  to  their  size — which 
would  not  be  the  case  if  the  Electoral  College  were  abolished 
and  presidents  were  elected  by  direct  popular  vote.  On  the 
basis  of  the  1970  census  and  the  electoral  votes  of  each  state 
through  the  1980  election,  a  presidential  candidate's  "op- 
timal" expenditures  of  resources  in  all  fifty  states  and  the 
District  of  Columbia  will  be  indicated  under  both  the  Elec- 
toral College  system  and  the  popular-vote  alternadve.  In  the 
case  of  the  Electoral  College,  the  optimum  is  unstable:  any 
allocation  of  resources  can  be  "beaten"  under  this  system. 
This  is  not  the  case  for  the  popular-vote  alternative,  which, 
because  of  the  stability  of  its  optimum,  would  tend  to  relieve 
the  candidates  of  the  necessity  of  making  some  of  the  manipu- 
lative strategic  calculations  that  are  endemic  to  the  present 
system. 

I  shall  conclude  the  analysis  by  comparing  the  ability  of  the 
two  different  systems  to  translate  the  attention  (in  time, 
money,  and  other  resources)  that  presidential  candidates — 
and  after  the  election,  incumbent  presidents  looking  to  the 
next  election — pay  to  their  state  constituencies  as  a  function 
of  their  size.  This  comparison  will  reveal  that  the  nonegali- 
tarian  bias  of  the  Electoral  College,  which  makes  a  voter  living 
in  one  state  as  much  as  three  times  more  attractive  a  campaign 
target  as  a  voter  living  in  another  state,  would  be  eliminated  if 
the  president  were  elected  by  direct  popular  vote. 
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3.3.     The  Need  for  Models  to  Assess  the  Consequences  of  Electoral 
Reform 

Probably  the  most  important  reason  that  the  structural 
reform  of  major  political  institutions  is  so  controversial  is 
because  reforms  often  produce  shifts  in  the  distribution  of 
power  among  political  actors.  When  the  precise  effects  of 
these  shifts  are  uncertain,  confusion  tends  to  beset  and  com- 
pound controversy.  As  Senator  Birch  Bayh  of  Indiana  said  on 
the  floor  of  the  U.S.  Senate  on  September  8,  1970,  about 
hearings  that  had  been  held  on  the  reform  of  the  Electoral 
College: 

I  must  say,  sitting  through  two  or  three  volumes  of  hear- 
ings over  the  last  4  or  5  years  was  not  at  all  times  an 
inspirational  experience.  Some  of  the  testimony  was  re- 
petitive. Nevertheless,  as  chairman  of  the  Subcommittee 
on  Constitutional  Amendments,  I  sat  there.  I  thought  it 
amusing,  if  not  ironic,  that  on  the  last  day — and  I  am  not 
going  to  name  individuals  or  organizations — and  after  4 
years  of  study,  the  last  two  witnesses  appeared  before  our 
committee.  One  witness  came  before  our  committee  sug- 
gesting the  present  [electoral]  system  should  be  main- 
tained because  it  gave  an  advantage  to  the  large  States 
and  the  next  witness  suggested  the  present  system  should 
be  maintained  because  it  gave  an  advantage  to  the  small 
States." 

After  several  thousand  pages  of  testimony  before  both  Sen- 
ate and  House  committees  and  subcommittees  in  the  past 
few  years,*  there  remains  today  a  good  deal  of  confusion  and 

4.  Congressional  Record,  September  8,  1970,  p.  30813. 

5.  The  most  recent  hearings  were  The  Electoral  College  and  Direct  Election  of 
the  President  and  Vice  President,  Hearings  (witli  Supplement)  before  the  Com- 
mittee on  the  Judiciary,  United  States  Senate,  95th  Congress,  First  Session 
(1977).  Hearings  that  preceded  the  most  recent  congressional  action  (see 
text)  were  Electoral  College  Reform,  Hearings  before  the  Committee  on  the 
Judiciary,  United  States  Senate.  91st  Congress,  Second  Session  (1970);  Elec- 
toral College  Reform,  Hearings  before  the  Committee  on  the  Judiciary,  United 
States  House  of  Representatives,  91st  Congress,  First  Session  (1969). 
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controversy  about  the  possible  effects  of  various  proposed 
changes  in  the  Constitution — relating  to  the  election  of  a 
president — on  the  creation  of  new  parties  and  minor  candi- 
dates, the  political  influence  of  small  and  large  states  and 
groups  and  individuals  within  these  states,  governmental  sta- 
bility, and  a  host  of  other  aspects  of  the  electoral  process.  This 
is  true  despite  the  plethora  of  proposals  for  electoral  reform 
that  have  been  extensively  discussed,  if  not  analyzed,  in  con- 
gressional hearings  and  in  numerous  books  and  articles. 

This  discussion  and  analysis  has  in  many  cases  been  shal- 
low, however,  producing  controversy  based  not  on  genuine 
differences  of  opinion  but  rather  on  a  confused  understand- 
ing on  the  part  of  different  analysts  of  what  consequences 
would  follow  from  various  changes  in  the  electoral  system. 
The  main  reason  for  this  confusion  seems  not  to  stem  from 
any  paucity  of  factual  information  on  national  elections. 
Rather,  there  has  been  a  lack  of  rigorous  deductive  models 
which  can  be  used  to  explore  the  logical  and  quantitative 
consequences  of  different  electoral  systems,  particularly  as 
manifested  in  their  effects  on  competition  among  candidates. 

Such  models  not  only  can  aid  one  in  deducing  conse- 
quences from  a  limited  set  of  assumptions  but  also  can  help 
one  to  clarify  the  kinds  of  evidence  appropriate  to  testing  the 
empirical  validity  of  these  consequences,  as  the  case  of  state 
primaries  and  party  conventions  in  chapters  1  and  2  illus- 
trated. In  addition,  models  can  be  used  to  lay  the  groundwork 
for  the  construction  of  better  democratic  theory,  as  I  shall  try 
to  show  in  this  chapter. 

The  consequences  that  would  flow  from  electoral  reform 
cannot  be  assessed  simply  by  asking  how  hypothetical  changes 
in  the  present  system — specifically,  in  procedures  for  ag- 
gregating popular  votes  that  produce  a  winner  in  presidential 
elections — would  have  affected  previous  election  outcomes,  as 
has  been  frequendy  done  in  the  past.  When  an  alternative 
procedure  would  be  likely  to  have  changed  the  campaign 
strategies  of  candidates  in  these  elections  to  produce  returns 
in  stares  different  from  those  that  actually  occurred,  it  is 
evident  that  the  past  returns  cannot  be  held  constant,  with 
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only  the  hypothetical  procedure  for  aggregating  them  being 
allowed  to  vary,  for  estimating  what  consequences  alternative 
aggregation  procedures  would  have  had  on  previous  outcomes. 
As  Alexander  M.  Bickel  argued,  "Any  [major]  change  in  the 
system  .  .  .  may  induce  subtle  shifts  in  electoral  strategies, 
rendering  prediction  based  on  past  experience  hazardous."* 
Curiously,  it  is  just  such  "hazardous"  predictions  that  Bickel 
conjured  up  to  support  his  argument  for  retention  of  the 
Electoral  College.^ 

Toward  improving  this  state  of  affairs,  I  shall  outline  and 
report  on  tests  of  some  game-theoretic  models  of  the  presi- 
dential campaign  process  that  help  one  to  assess  the  conse- 
quences produced  by  the  present  electoral  system  and  its  most 
prominent  alternative,  direct  popular-vote  election  of  the 
president.®  I  have  focused  on  the  direct  popular-vote  alterna- 

6.  Alexander  M.  Bickel,  Reform  and  Continuity:  The  Electoral  College,  the 
Convention,  and  the  Party  System  (New  York:  Harper  &:  Row,  1971),  p.  35. 

7.  This  problem  also  characterizes  the  reconstruction  of  1972  Democratic 
primary  outcomes,  based  on  three  different  rules  for  allocating  delegates 
(winner-take-all,  proportional,  and  districted),  in  James  I.  Lengle  and  Byron 
Shafer,  "Primary  Rules,  Political  Power,  and  Social  Change,"  American  Politi- 
cal Science  Review  70,  no.  1  (March  1976):  25-40.  Lengle  and  Shafer  recognize 
that  "if  the  rules  had  been  changed,  the  strategic  decisions  of  some  partici- 
pants would  surely  have  changed,  too,  with  some  (changed)  electoral  out- 
comes," but  they  argue  that  "only  massive  strategic  shifts  .  .  .  could  have 
altered  the  general  thrust  of  each  primary  plan."  See  also  Richard  A.  Joslyn, 
"The  Impact  of  Decision  Rules  in  Multi-Candidate  Campaigns:  The  Case  of 
the  1972  Democratic  Presidential  Nomination,"  Public  Choice  25  (Spring 
1976):  1-18;  and  Louis  Maisel  and  Gerald  J.  Lieberman,  "The  Impact  of 
Electoral  Rules  on  Primary  Elections:  The  Democratic  Presidential  Primaries 
in  1976,"  in  The  Impact  of  the  Electoral  Process,  ed.  Louis  Maisel  and  Joseph 
Cooper  (Beverly  Hills.  Calif.:  Sage  Publications,  1977),  pp.  39-80. 

8.  From  a  critical  review  of  literature  on  campaigning,  Gerald  Pomper 
concludes  that  "in  future  research,  more  attention  needs  to  be  directed  to  the 
effects,  rather  than  the  characteristics,  of  campaigns."  See  Gerald  M.  Pomper, 
"Campaigning:  The  Art  and  Science  of  Politics,"  Polity  2,  no.  4  (Summer 
1970):  539.  Toward  this  end,  mathematical  models  of  the  campaign  process 
are  developed  in  John  A.  Ferejohn  and  Roger  G.  Noll,  "Uncertainty  and  the 
Formal  Theory  of  Political  Campaigns,"  American  Political  Science  Review 
(forthcoming,  1978);  Harold  D.  Shane,  "Mathematical  Models  for  Economic 
and  Political  Advertising,"  Operations  Research  25,  no.  1  (January-February 
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tive,  and  not  proportional,  district,  and  other  plans  for  elect- 
ing a  president,  because  it  has  been  the  most  widely  discussed 
of  the  proposed  alternatives  to  the  Electoral  College.*  With  a 

1977):  1-14;  John  BIydenburgh,  "An  Application  of  Game  Theory  to  Politi- 
cal Campaign  Decision  M^Wmg,"  American  Journal  of  Political  Science  20,  no.  1 
(February  1976):  51-66;  Joel  D.  Barkan  and  James  E.  Bruno,  "Operations 
Research  in  Planning  Political  Campaign  Strategies,"  Operations  Research  20 
no.  5  (September-October  1972):  925-41;  and  Gerald  H.  Kramer,  "A 
Decision-Theoretic  Analysis  of  a  Problem  in  Political  Campaigning,"  in  Affl<A- 
ematical  Applications  in  Political  Science,  II,  ed.  Joseph  L.  Bernd  (Dallas:  South- 
ern Methodist  University  Press,  1966),  pp.  137-60.  In  the  Kramer  article,  a 
resource-allocation  model  is  used  to  analyze  the  effects  of  different  canvas- 
sing techniques  on  turnout  and  voting  from  the  vantage  point  of  one 
candidate — and  not  his  opponent(s)  directly,  whose  possible  strategies  the 
later  game-theoretic  models  explicitly  take  into  account;  for  an  empirical  test 
of  the  effects  of  canvassing  in  recent  elections,  see  Gerald  H.  Kramer,  "The 
Effects  of  Precinct-Level  Canvassing  on  Voter  Behavior,"  Public  Opinion  Quar- 
terly 34,  no.  4  (Winter  1970-71):  560-72.  Empirical  data  on  political  advertis- 
ing in  the  1968  presidential  campaign  are  analyzed  in  Phillip  Nelson,  "Politi- 
cal Information,"  youTTMi/  of  Law  and  Economics  19  (August  1976):  315-36. 
The  most  complete  treatment  of  different  strategic  factors  in  a  presidential 
campaign,  developed  from  a  coalition-theoretic  perspective,  is  John  H.  Kes- 
sei.  The  Goldwater  Coalition:  Republican  Strategies  m  1964  (Indianapolis: 
Bobbs-Merrill,  1968).  Useful  compilations  of  material  on  techniques  of  cam- 
paign management  and  communication  and  their  effects  on  the  electorate 
can  be  found  in  Robert  Agranoff,  The  Management  of  Election  Campaigns 
(Boston:  Holbrook  Press,  1976);  Arnold  Steinberg,  The  Political  Campaign 
Handbook:  A  Systems  Approach  (Lexington,  Mass.:  Lexington  Books,  1976); 
and  Arnold  Steinberg,  Political  Campaign  Management  (Lexington,  Mass.: 
Lexington  Books,  1976);  for  a  collection  of  articles  on  new  campaign  meth- 
ods, see  The  New  Style  in  Election  Campaigns.  2d  ed.,  cd.  Robert  Agranoff 
(Boston:  Holbrook  Press,  1976).  A  study  of  the  use  of  electoral  propaganda 
in  Great  Briuin,  whose  practices  are  compared  with  those  of  the  United 
States,  is  given  in  Richard  Rose,  Influencing  Voters:  A  Study  of  Campaign  Ration- 
ality (London:  Faber  8c  Faber,  1967). 

9.  A  summary  of  different  proposals,  and  a  biased  assessment  (in  favor  of 
the  present  Electoral  College)  of  their  likely  impact,  considered  especially  in 
light  of  the  three-way  presidential  contest  in  1968,  is  given  in  Wallace  S.  Sayre 
and  Judith  H.  Parris,  Voting  for  President:  The  Electoral  College  and  the  American 
Political  System  (Washington,  D.C.:  Brookings  Institution,  1970).  In  view  of 
the  controversial  aspects  of  Electoral  College  reform  alluded  to  in  the  text, 
Sayre  and  Parris's  belief  that  "the  political  effects  of  the  electoral  college 
system  are  as  clear  as  any  in  the  nonexact  science  of  American  politics"  (p.  43) 
is  difficult  to  accept,  their  "nonexact  science"  qualification  notwithstanding. 
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provision  for  a  runoff  election  between  the  top  two  candi- 
dates if  neither  secures  as  much  as  40  percent  of  the  popular 
vote  in  the  initial  election,  this  alternative  was  approved  by  the 
U.S.  House  of  Representatives  on  September  18,  1969,  by  a 
vote  of  338  to  70,  considerably  more  than  the  two-thirds 
majority  required  for  the  proposal  of  constitutional  amend- 
ments.'°  This  plan  fared  less  well  in  the  U.S.  Senate  and 
eventually  became  the  victim  of  a  filibuster  by  southern  and 
(strangely,  as  will  be  shown)  small-state  senators;  cloture  mo- 
tions on  September  17  and  29,  1970,  won  the  approval  of  a 
majority  of  senators  but  failed  to  receive  the  required  two- 
thirds  endorsement  needed  to  cut  off  debate."  This  plan, 
nevertheless,  has  been  strongly  supported  by  the  American 
public,  receiving  66  to  19  percent  approval  (15  percent  unde- 
cided) prior  to  the  three-way  1968  presidential  election  and 

Other  summaries  that  reflect  a  similar  bias  in  favor  of  the  Electoral  College 
include  Eic^e\,  Reform  and  Continuity,  pp.  4-36;  Nelson  W.  Polsby  and  Aaron 
Wildavsky,  Presidential  Elections:  Strategies  of  American  Electoral  Politics,  4th  ed. 
(New  York:  Scribner's,  1976),  pp.  242-53;  and  Judith  Best.  The  Case  Against 
Direct  Election  of  the  President:  A  Defense  of  the  Electoral  College  (Ithaca,  N.Y.: 
Cornell  University  Press,  1975).  On  the  other  side,  a  report  by  the  American 
Bar  Association's  Commission  on  Electoral  College  Reform  has  called  the 
popular-vote  plan  "the  most  direct  and  democratic  way  of  electing  a  Presi- 
dent." See  American  Bar  Association  (ABA),  Electing  the  President:  A  Report  of 
the  Commission  on  Electoral  College  Reform  (Chicago:  ABA,  1967).  Also  suppor- 
tive of  the  direct-vote  plan  is  Neal  R.  Pierce,  The  People's  President:  The 
Electoral  College  in  American  History  and  the  Direct-Vote  Alternative  (New  York: 
Simon  and  Schuster,  1968);  Harvey  Zeidenstein,  Direct  Election  of  the  President 
(Lexington,  Mass.:  Lexington  Books,  1973);  and  Lawrence  D.  Longley  and 
Alan  G.  Braun,  The  Politics  of  Electoral  College  Reform,  2d  ed.  (New  Haven, 
Conn.:  Yale  University  Press,  1975).  See  also  John  H.  Yungerand  Lawrence 
D.  Longley,  "The  Biases  of  the  Electoral  College:  Who  is  Really  Advan- 
taged?" and  Max  S.  Power,  "Logic  and  Legitimacy:  On  Understanding  the 
Electoral  College  Controversy,"  both  in  Perspectives  on  Presidential  Selection,  ed. 
Donald  R.  Matthews  (Washington,  D.C.:  Brookings  Institution,  1973),  pp. 
172-203  and  204-37. 

10.  Congressional  Record,  September  18,  1969.  pp.  26007-08. 

1 1.  Congressional  Quarterly  Almanac,  vol.  26,  91st  Congress,  Second  Session 
(Washington,  D.C.:  Congressional  Quarterly,  1971),  p.  840.  For  further 
details,  see  Alan  P.  Sindler,  "Basic  Change  Aborted:  The  Failure  to  Secure 
Direct  Popular  Election  of  the  President,  1969-1970,"  in  Policy  and  Politics  in 
America,  ed.  Alan  P.  Sindler  (Boston:  Little,  Brown,  1973),  pp.  30-80. 
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81  to  12  percent  approval  (7  percent  undecided)  after  that 
election.** 

3.4.     Presidential  Campaigns  and  Voting  Behavior 

If  anything  has  emerged  from  research  on  electoral  behav- 
ior over  the  past  forty  years,  it  is  that  most  people  make  up 
their  minds  about  whom  they  will  vote  for  in  a  presidential 
election  well  before  the  onset  of  the  general  election  cam- 
paign that  commences  at  the  beginning  of  September  in  a 
presidential  election  year.  Yet,  although  the  campaign 
changes  few  minds,  it  does  serve  the  important  function  of 
reinforcing  choices  already  made,  as  many  studies  have  doc- 
umented. 

On  the  other  hand,  for  the  typically  20  to  40  percent  of  the 
electorate  undecided  about  their  choice  of  a  candidate  at  the 
start  of  a  presidential  campaign,"  the  campaign  will  not  only 
be  decisive  to  their  individual  voting  decisions  but  also  will 
often  prove  decisive  to  the  choice  of  a  candidate  by  a  majority 
or  a  plurality  of  the  electorate.  This  20  to  40  percent  minority 
of  the  electorate  is  usually  more  than  sufficient  to  change  the 
outcome  of  almost  all  presidential  elections,  which  is  why 
most  campaigns  are  waged  to  make  only  marginal  changes  in 
the  distribution  of  voter  choices.  Indeed,  when  a  presidential 
candidate  does  succeed  in  capturing  as  much  as  55  percent  or 
more  of  the  popular  vote,  his  victory  is  considered  a  landslide. 

If  presidential  campaigns  are  decisive  principally  for  the 
minority  of  undecided  or  uncommitted  voters  who  will  be 
crucial  in  determining  the  election  outcome,  then  a  candi- 
date's ability  to  project  favorably  his  personality  and  positions 
on  issues  during  the  campaign  assumes  great  importance.  To 
determine  how  he  should  allocate  his  total  resources  among 
the  fifty  states  and  the  District  of  Columbia  to  convey  as 
favorable  an  image  as  possible  to  the  voters,  1  take  his  posi- 
tions and  personality  as  given  in  the  models  in  this  chapter. 

12.  Sayre  and  Parris,  Voting  for  President,  p.  15. 

13.  Herbert  B.  Asher,  Presidential  Elections  and  American  Politics:  Voters, 
Candidates,  and  Campaigns  since  1952  (Homewood,  111.:  Dorsey  Press,  1976),  p. 
270,  table  10.1. 
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An  optimal  strategy  in  these  models  is  a  set  of  resource  alloca- 
tions to  each  state,  not,  as  in  chapter  1,  a  specification  of  issue 
positions  of  candidates.  (As  indicated  in  section  3.1,  the  spa- 
tial analysis  in  chapter  1  is  obviously  relevant  to  the  general 
election  campaign  as  well  as  primaries;  it  will  be  pursued 
further  in  chapter  4.)  These  allocations,  it  will  be  shown,  can 
be  derived  from  the  maximization  of  different  functions  that 
embody  different  goals  of  candidates. 

Although  expenditures  beyond  a  certain  point  in  some 
campaigns  may  become  counterproductive,  I  assume  that  a 
positive  correlation  in  general  exists  between  the  amount  of 
resources  a  candidate  spends  in  a  state — in  relationship  to 
that  spent  by  his  opponent — and  the  favorableness  of  the 
image  he  projects  to  voters  in  that  state.  Moreover,  the  more 
favorable  a  candidate's  image,  the  more  likely  previously  un- 
committed voters  will  be  to  vote  for  him. 

Given  this  connection  between  campaign  spending  and  vot- 
ing behavior,  the  major  strategic  problem  a  candidate  faces  is 
how  best  to  allocate  his  total  resources  among  the  states  to  win 
over  the  decisive  portion  of  the  electorate — the  uncommitted 
voters — without  alienating  voters  already  predisposed  to  his 
candidacy.  His  problem  is  rendered  even  more  difficult  by  the 
fact  that  his  opponent(s)  will  tend  to  allocate  his  (their)  re- 
sources in  such  a  way  as  to  exploit  any  mistakes  he  might 
make  in  his  allocations.  It  is  this  competidve  aspect  of  presi- 
dential campaigns  that  the  mathematics  of  game  theory 
proves  helpful  in  illuminating. 

I  shall  not  consider  here  second-order  strategic  and  tactical 
questions  relating  to  how  a  candidate  should  spend  his  cam- 
paign resources  within  each  state  (e.g.,  on  mass  media  adver- 
tising versus  canvassing).  Neither  shall  I  consider  the  question 
of  what  portion  of  a  candidate's  resources  should  be  devoted 
to  nonito/^-oriented  campaign  activities  (e.g.,  nationwide  tele- 
vision broadcasting). 

3.5.     The  Goals  of  Candidates 

The  underlying  assumption  of  this  analysis  is  that  both 
voters  and  candidates  are  rational  individuals  who  seek  to 


490 

maximize  the  attainment  of  certain  goals.  To  be  sure,  these 
goals  may  be  the  products  of  sociological,  psychological,  and 
other  conditioning  forces  in  their  lives,  but  this  does  not 
invalidate  the  assumption  that,  whatever  their  goals,  candi- 
dates and  voters  seek  the  most  rational  means  to  achieve 
them.  In  the  1964  presidential  election,  for  example,  there  is 
strong  evidence  to  support  the  contention  that  the  Republi- 
can nominee,  Barry  Goldwater,  did  not  so  much  desire  to  win 
as  to  present  voters  with  "a  choice,  not  an  echo."  If  this  is  true, 
then  his  apparently  aberrant  campaign  behavior,  at  least  as 
measured  against  the  normal  canons  of  presidential  cam- 
paigning, may  have  been  quite  rational,  given  his  principal 
goal  of  espousal  of  a  conservative  ideology  rather  than  win- 
ning." Provided  that  plausible — if  not  totally  realistic — goals 
can  be  imputed  to  presidential  candidates  and  voters,  the  test 
of  rationality  involves  determining  whether  their  behavior 
comports  with  these  goals  (compare  section  2.2). 

A  goal  one  might  postulate  initially  for  voters  in  each  state 
is  that  they  vote  for  a  presidential  candidate  solely  on  the  basis 
of  how  much  time  (and,  in  principle,  other  resources)  he 
spends  in  each  state,  as  compared  with  that  spent  by  his 
opponent.  Clearly,  this  assumption  is  wildly  unrealistic  for  the 

14.  As  another  possible  goal,  Stanley  Kelley,  Jr.,  has  suggested  that  "at 
least  some  of  the  Goldwater  inner  circle  set  control  of  the  Republican 
party — not  winning  the  Presidency — as  their  principal  objective  in  1964.  That 
is  the  implication,  ceruinly,  of  Senator  Goldwater's  statement  that  the  con- 
servative cause  would  be  strengthened  if  he  could  win  as  much  as  45  percent 
of  the  vote."  Stanley  Kelley,  Jr.,  "The  Presidential  Campaign,"  in  The  National 
Election  of  1964,  ed.  Milton  C.  Cummings,  Jr.  (Washington,  D.C.:  Brookings 
Institution,  1966),  p.  58.  Funhermore,  there  is  evidence  that  Goldwater,  who 
was  well  aware  of  his  impending  defeat  from  polls  commissioned  by  the 
Republican  National  Committee,  did  litde  to  try  to  stem  its  magnitude  in  the 
latter  half  of  his  campaign  (which  would  be  consistent  with  the  goal  of 
winning)  but  instead  tried  to  rationalize  the  conduct  of  his  campaign  and  the 
anticipated  acuon  of  the  voters.  See  Stephen  C.  Shadegg,  What  Happened  to 
Goldwater?  (New  York:  Holt.  Rinehart  and  Winston,  1965).  p.  241.  In  chapter 
4  1  shall  consider  the  question  of  how  a  Goldwater  (or  McGovern)  was  able  to 
engineer  a  hrst-ballot  convention  victory  and  then  lose  the  general  election  so 
decisively,  paying  parucular  attention  to  the  implications  of  such  nominations 
for  the  stability  of  nauonal  coalitions  in  American  politics. 
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majority  of  voters  already  predisposed  to  one  candidate  be- 
fore the  start  of  a  campaign.  It  is  even  a  radical  simplification 
for  uncommitted  voters,  whom  I  argued  earlier  are  usually 
decisive  to  the  outcome  of  most  presidential  elections.  Yet  this 
assumption,  which  I  shall  apply  to  uncommitted  voters  in  the 
models,  does  offer  a  means  for  capturing  one  salient  aspect  of 
the  campaign — how  candidates  view  the  relationship  between 
their  expenditures  and  the  potential  voting  behavior  of  un- 
committed voters  in  each  state — from  which  prescriptions  of 
how  much  time  the  candidates  should  allocate  to  each  state 
can  be  derived.  Whether  in  fact  this  assumption  is  plausible  is 
an  empirical  proposition  that  I  shall  test  indirecdy  through 
corroboration  of  the  consequence  deducible  from  it  of  how 
much  time  the  candidates  would  spend  in  each  state  if  their 
goals  were  to  maximize  their  expected  electoral  or  popular 

vote. 

Maximizing  one's  expected  electoral  vote  under  the  present 
system,  and  one's  expected  popular  vote  under  a  system  al- 
lowing for  popular-vote  election  of  a  president,  seem  plausi- 
ble goals  to  ascribe  to  most  presidential  candidates,  the  case  of 
Senator  Goldwater  notwithstanding.  Both  goals,  based  on 
probabilistic  calculations,  incorporate  the  idea  that  presiden- 
tial campaigning  is  shot  full  of  uncertainties  and  that  there  is 
no  surefire  campaign  strategy  that  can  guarantee  victory.  For 
the  models  I  develop  here,  the  goal  of  maximizing  one's 
expected  popular  vote  will  always  be  synonymous  with 
maximizing  one's  probability  of  winning  under  the  popular- 
vote  system,  though  under  the  Electoral  College  system 
maximization  of  one's  expected  electoral  vote  may  under 
certain  circumstances  be  inconsistent  with  maximizing  one's 
probability  of  winning.  I  shall  point  out  some  implications  of 
these  different  maximization  goals  for  the  Electoral  College 
in  the  later  analysis. 

3.6.     The  Popular-Vote  Model 

To  point  up  the  need  for  models  of  the  campaign  process, 
consider  first  Richard  Goodwin's  testimony  before  the 
Judiciary  Committee  of  the  Senate: 


d^-ndn   o-  7Q 
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Today,  nearly  every  State  has  a  swing  vote  which,  even 
though  very  small,  might  win  that  Stare's  electoral  vote. 
Thus,  nearly  every  State  is  worth  some  attention.  If  the 
focus  shifts  to  numbers  alone  [under  a  system  of  direct 
popular  vote],  then  the  candidate  will  have  to  concentrate 
almost  exclusively  on  the  larger  States.  That  is  where  the 
people  are,  and  where  the  most  volative  [sic]  vote  is  to  be 
found.  .  .  .  What  does  this  mean?  It  means  that  direct 
election  would  gready  intensify  the  attention  given  to  the 
largest  States." 

Now  compare  Goodwin's  statement  to  Senator  Bayh's  re- 
sponse: 

The  record  will  show  that  the  major  party  candidates 
spend  considerably  more  time  [under  the  Electoral  Col- 
lege system]  in  States  that  have  large  blocks  of  electoral 
votes.  ...  It  seems  to  me  you  have  to  be  rather  naive  to 
overlook  the  fact  that  today  the  whole  emphasis  of  the 
campaign  is  in  .  .   .  major  states.*' 

If  these  contrary  assertions  are  perplexing,  what  can  be  said 
after  several  further  pages  of  testimony — interspersed  with 
inconclusive  evidence  presumably  supporting  each  of  these 
diametrically  opposed  viewpoints — about  which  system  will 
force  candidates  to  spend  a  disproportionally  large  portion 
of  their  time  in  the  largest  states?  A  recognition  that  the  rules 
of  politics  are  not  neutral  does  not  necessarily  produce  an 
immediate  understanding  of  what  biases  they  create  and 
which  contestants  they  favor. 

To  develop  models  that  may  help  resolve  such  a  question  as 
that  discussed  above,  consider  first  the  popular-vote  plan. 
Assume  that  the  probability  that  a  randomly  selected  uncom- 
mitted voter  in  state  i  votes  for  the  Republican  candidate  is 

Pi  = 


Ti+di 


15.  Senate  Hearings,  Electoral  College  Reform  (1970),  p.  82. 

16.  Senate  Hearings,  EUcloral  College  Reform  (1970).  pp.  82-83. 
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where  r<  is  the  amount  of  time,  money,  or  other  resources 
spent  by  the  Republican  candidate  in  state  i  and  dt  is  the 
amount  spent  by  the  Democratic  candidate  over  the  course  of 
the  campaign.  In  addition,  assume  that  all  uncommitted  vot- 
ers vote.  (These  are  the  same  assumptions  which  will  be  made 
in  the  case  of  the  electoral-vote  model.) 

If  ni  is  the  number  of  uncommitted  voters  in  state  i,  then  to 
maximize  his  expected -popular  vote  among  the  uncommitted 
voters  in  all  fifty  states,  the  Republican  candidate  should 
maximize  the  quantity  Wp,  which  is  defined  below:^^ 

so 

Wp  =  ^  Tlipi  Tu  di,  Hi   >   0, 


«=1 


where 

so  so  so 

^ri=R,y^di=D,  and  J^ni=N. 

The  term  "expected"  is  used  to  signify  the  fact  that  Wp,  the 
sum  of  the  number  of  uncommitted  voters  in  each  state  times 
the  probability  of  their  voting  Republican,  is  not  a  certain 
quantity  but  instead  the  average  Republican  share  of  the  total 
uncommitted  vote  for  given  allocations  vi  and  dj  by  both 
candidates  in  all  states. 

Given  that  neither  candidate  has  any  information  about  the 
allocations  made  by  his  opponent(s),  one  can  show  that  the 
optimal  strategy  for  each  candidate  consists  of  allocating 


17.  This  model  leads  to  the  same  results  as  one  in  which  the  quantity 
maximized  is  the  expected  plurality  of  uncommitted  voters: 

See  Richard  A.  Epstein,  The  Theory  of  Gambling  and  Statistical  Logic  (New  York.: 
Academic  Press,  1967),  pp.  121-23;  for  a  generalization  of  this  model,  see 
Shane,  "Mathematical  Models  for  Economic  and  Political  Advertising."  Note 
that  the  summations  which  follow  range  only  over  the  fifty  states,  though  in 
presidential  elections  beginning  in  1964  the  District  of  Columbia  must  also  be 
included. 
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funds  in  proportion  to  the  number  of  uncommitted  voters  in 
each  state. '^  That  is, 

n=m«.  (3.0 


arid 


d,  =  [-^]D,  (3.2) 


for  all  states  i.  For  these  allocations,  the  expected  number  of 
uncommitted  voters  that  the  Republican  candidate  can  assure 
himself  of  from  the  entire  pool  of  uncommitted  voters  is 

U  R  =  D  (i.e.,  the  total  resources  of  the  Republican  and 
Democratic  candidates  are  equal),  then 

W   =^ 
vv  p        2  • 

That  is,  the  two  candidates  would  split  the  total  uncommitted 
vote. 

To  this  vote,  of  course,  must  be  added  the  votes  of  previ- 
ously committed  Republican  and  Democratic  voters — on 
whom  it  is  assumed  the  campaign  has  no  effect — to  get  the 
total  number  of  votes  that  each  candidate  receives.  (I  shall 
show  later  how  these  committed  voters  can  be  incorporated 
directly  into  the  resource-allocation  calculations.)  For  now  it 
will  be  convenient  to  assume  that  there  are  only  two  candi- 
dates (or  parties)  in  each  state,  though  this  assumption  will 
later  be  abandoned.  Also,  assume  that  the  committed  voters 
are  split  evenly  between  the  parties  in  each  state  so  that  the 
winner  of  the  uncommitted  vote  in  each  state  captures  a 
majority  of  popular  votes  in  that  state. 

18.  Because  the  mathematical  derivation  of  this  result  and  others  de- 
scribed in  subsequent  sections  involve  more  advanced  methods  than  are 
assumed  \n  this  book,  they  will  not  be  given  here.  For  derivations  and  proofs 
of  this  and  subsequent  mathematical  results,  see  Brams  and  Davis,  "Models  of 
Resource  Allocation  in  Presidential  Campaigning." 
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The  allocations  just  specified  are  optimal  in  the  sense  that  if 
either  candidate  adopts  the  proportional-allocation  strateg)', 
the  other  cannot  gain  by  deviating  from  such  a  strategy.  Since 
neither  candidate  has  an  incentive  to  depart  from  this 
strategy  because  he  might  fare  worse  if  he  did,  the  strategies 
are  in  equilibrium  (see  section  1.3). 

Any  departure  from  an  equilibrium  strategy  by  one  candi- 
date can  be  exploited  by  his  opponent.  If  the  Republican 
candidate,  for  example,  were  able  to  obtain  information 
about  deviations  by  the  Democratic  candidate  from  his 
equilibrium  strategy,  he  could  act  on  this  information  (i.e.,  the 
nonoptimal  allocations  of  the  Democratic  candidate)  in  dis- 
tributing his  own  resources  so  as  to  capitalize  on  his  oppo- 
nent's mistakes.  It  can  readily  be  demonstrated  that,  knowing 
the  di,  the  Republican  candidate  can  maximize  his  expected 
popular  vote  among  the  uncommitted  voters  by  allocating  his 
own  resources  in  the  following  way: 

Ti  =  y^'    (R+D)-  du  (3.3) 

2_^Vn4i 

Similarly,  for  the  Democratic  candidate, 


d^  =     ^"^^     {R+D)-  u.  (3.4) 


If  the  Democratic  candidate  pursues  an  optimal  strategy  of 
proportional  allocations  according  to  equation  3.2,  then  for 
the  Republican  candidate  equation  3.3  reduces  to  equation 
3.1 — that  is,  his  best  response  is  to  allocate  his  resources 
proportionally,  too,  which  is  the  minimax  solution  in  pure 
strategies  for  both  candidates  in  this  two-person,  constant- 
sum,  infinite  game. 

The  game  is  constant-sum  because  what  uncommitted  votes 
one  candidate  wins  the  other  candidate  necessarily  loses  (the 
game  '\s  zero-sum  if  it  is  conceptualized  as  a  plurality  maximiza- 
tion game;  see  note  17),  and  it  is  infinite  because  each  player 
has  a  choice  among  infinitely  many  possible  expenditure 
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levels  in  each  state.  The  outcome  is  a  minimax,  or  saddlepoint, 
when  \he pure  strategies  (i.e.,  sets  of  resource  allocations  to  the 
states)  prescribed  by  equations  3.1  and  3.2  are  played,  for  if 
either  candidate  plays  his  optimal  strategy,  his  opponent  can 
do  no  better  than  play  his  own.** 

To  see  how  the  Republican  candidate  could  do  better  than 
his  optimal  strategy,  given  nonoptimal  allocations  by  his 
Democratic  opponent,  consider  the  nonoptimal  allocations  di 
of  the  Democratic  candidate  shown  in  table  3.1  (which  are 
assumed  for  convenience  to  total  ten  times  the  total  number 
of  voters).  Note  that  the  Democrat's  allocations  are  less  than 
the  (proportional)  minimax  allocations  for  the  two  smallest 
states  (states  1  and  2)  and  greater  than  these  minimax  alloca- 
tions for  the  two  largest  states  (states  4  and  5).  Assuming  that 
the  Republican  candidate  is  privy  in  advance  to  these 
(planned)  allocations  by  his  Democratic  opponent,  his  best 
response  according  to  equation  3.3  is  to  outspend  his  oppo- 
nent in  the  three  smallest  states  and  underspend  him  in  the 
two  largest  states,  as  shown  in  table  3.1. 

It  can  be  observed  that  the  Republican  candidate,  knowing 
the  Democratic  candidate's  allocations,  usually  responds  with 
an  allocation  somewhere  between  his  opponent's  allocations 
and  the  minimax  allocations.  Yet  of  190  votes,  this  best  re- 
sponse garners  the  Republican  candidate  only  0.6  votes  (95.3 
for  Republican  to  94.7  for  Democrat)  more  than  his  opponent 
when  their  total  resources  are  equal,  illustrating  the  relative 
insensitivity  of  the  popular-vote  model  to  nonoptimal  alloca- 
tions. In  sharp  contrast,  allocations  under  the  Electoral  Col- 
lege system  are  extremely  sensitive  in  the  range  where  the  two 
candidates  about  match  each  other's  expenditures  in  states 
(i.e.,  pi  =  0.50  for  voters  in  state  i),  as  will  be  seen. 

3.7.     The  Electoral-Vote  Model 

Under  the  present  Electoral  College  system,  the  geographic 
origin  of  the  vote  is  salient.  Because  all  the  electoral  votes  of 

19.  For  an  elaboraiion  of  these  concepts,  with  examples,  see  Steven  J. 
Brams,  Game  Theory  and  Politics  (New  York:  Free  Press,  1975),  chap.  1. 
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each  state — equal  to  the  total  number  of  its  senators  plus 
representatives — are  awarded  to  the  majority  (or  plurality) 
winner  in  that  state,  such  a  winner-take-all  decision  rule  is 
often  referred  to  as  "unit  rule,"  In  this  section  I  shall  oudine 
some  of  the  difficulties  connected  with  the  concept  and  inter- 
pretation of  "optimal  strategy"  under  this  system,  and  in 
section  3.8  I  shall  develop  an  intriguing,  though  somewhat 
fragile,  solution  to  the  resource-allocation  problem  for  this 
system. 

For  purposes  of  comparison  with  the  popular-vote  model, 

assume   that  v<  is  the  number  of  electoral  votes  of  state 
so 

i,  where  2^Vi  =  V.  Then,  to  maximize  his  expected  electoral 
<=i 

vote  among  the  uncommitted  voters  in  ail  fifty  states,  the  Re- 
publican candidate  should  maximize  the  quantity  Wgi 

so 
We  =  ^Vi7ru  (3.5) 

where,  assuming  for  convenience  an  even  number  of  voters 


-^cy 


^'  =  2.1^(1-^)"^"*  (3-6) 


*=y+l 


is  the  probability  that  the  Republican  candidate  obtains  more 
than  50  percent  of  the  uncommitted  voters  in  state  i — that  is, 
the  probability  that  state  i  goes  Republican  if  the  committed 
voters  are  split  fifty-fifty.  I  assume  that  the  voting  of  uncom- 
mitted voters  within  each  state  is  statistically  independent.^" 


20.  For  the  reader  unfamiliar  with  the  binomial  distribution,  equation  3.6 
simply  sums  the  probabilities  that  the  Republican  candidate  obtains  exactly 

_«<_  +  1     or    -^  +  2     or    .  .  .  n, 
2  2 

uncommitted  votes  in  state  i  and  thereby  wins  the  state.  To  use  the  binomial 
distribution  in  this  case  requires  the  assumption  that  the  votes  cast  by  each 
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Unfortunately,  unlike  the  maximization  of  Wp  in  the 
popular-vote  model  according  to  equation  3.3,  the  maximiza- 
tion of  We  in  the  electoral-vote  model  does  not  yield  a  closed- 
form  solution  for  the  optimal  values  of  r,  (or  d^  when  the  rf, 
(rj)  are  known.'^'  This  makes  problematic  comparisons  with 
the  explicit  solution  to  the  popular-vote  model  (equations  3.3 
and  3.4). 

When  the  allocations  of  an  opponent  are  not  known,  the 
minimax  solution  to  the  optimization  problem  in  general  does 
not  take  the  form  of  pure  strategies  in  a  two-person, 
constant-sum,  infinite  game,  where  the  players  are  the  two 
candidates.  Like  the  popular-vote  model,  the  contest  is  a 
game  because  it  depends  on  the  strategy  choice  of  the  other 
player  (i.e.,  an  interdependent  decision  situation  exists).  Un- 
like the  popular-vote  model,  this  game  has  no  saddlepoint, 
which  means  that  die  choice  by  a  candidate  of  a  best  strategy 
will  depend  on  his  opponent's  choice.  To  keep  his  opponent 
from  discovering  his  choice,  each  candidate  will  leave  his 
choice  to  chance  by  choosing  from  a  set  of  pure  strategies  at 
random,  with  only  the  probabilities  determined.  That  is,  he 
will  use  a  mixed  strategy,  or  a  probability  distribution  over  a  set 
of  pure  strategies. 

(Only  under  special  circumstances  does  such  a  game  have  a 
pure-strategy  solution.  To  wit,  when  one  candidate  has  more 
than  twice  the  resources  of  the  other  candidate,  it  is  easy  to 
show  that  the  richer  candidate  can  assure  himself,  at  least  with 
a  high  probability,  of  a  majority  in  the  Electoral  College.  He 
can  accomplish  this  by  pursuing  the  pure  strategy  of  distribut- 
ing his  greater  campaign  resources  among  the  various  states 
in  proportion  to  their  electoral  votes  vu  which  is  analogous 
to  the  pure  minimax  strategy  of  both  candidates  in  the 
popular-vote  model.  Since  this  is  a  pure  strategy,  the  poorer 
candidate  will  know  what  this  strategy  is,  and  in  particular  will 

uncommitted  voter  have  no  effect  on  (i.e.,  are  statistically  independent  of)  the 
votes  cast  by  other  uncommitted  voters  in  state  i. 

21.  Roughly  speaking,  a  closed-form  (or  analytic)  solution  is  one  in  which 
an  explicit  expression,  or  formula,  can  be  given  for  the  unknowns  (i.e.,  r,  and 
di)  in  terms  of  the  other  variables. 
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know  the  richer  candidate's  expenditure  levels  in  various 
states.  But  even  if  the  poorer  candidate  spends  only  slighdy 
more  than  the  richer  candidate  in  several  states,  the  electoral 
votes  of  these  states  can  never  equal  a  majority  because  the 
resources  of  the  poorer  candidate  are  less  than  half  those  of 
the  richer  candidate.  More  specifically,  if  the  poorer  candi- 
date concentrates  all  his  resources  on  a  set  of  states  with  a  bare 
majority  of  electoral  votes,  he  may  capture  most  of  these 
states  by  spending  just  a  litde  more  than  the  richer  candidate 
spends  in  them,  but  the  richer  candidate  will  still  be  able  to 
outspend  him  in  at  least  one  state,  which  will  deny  the  poorer 
candidate  his  majority  with  almost  certainty.) 

In  the  more  plausible  case  in  which  the  two  candidates' 
campaign  resources  are  more  evenly  balanced,  the  richer 
candidate  cannot  use  a  pure  strategy  because  this  would  en- 
able the  poorer  candidate  to  outspend  him  in  a  sufficient 
number  of  states  to  achieve  a  majority  in  the  Electoral  Col- 
lege. In  other  words,  the  richer  candidate  must  keep  secret 
how  much  he  is  going  to  spend  in  each  state,  and  so,  for 
similar  reasons,  must  the  poorer  candidate.  (In  game- 
theoretic  language,  neither  candidate  has  a  pure  minimax 
strategy  since  such  a  strategy  on  the  part  of  either  candidate 
would  be  known  and  could  be  "beaten"  by  the  other  candi- 
date.) The  solution  for  both  candidates,  therefore,  will  be  in 
mixed  strategies,  but  the  mixed-strategy  solution  to  this  game 
is  not  known." 

22.  In  so-called  Colonel  Blotto  games — where  the  candidate  who  out- 
spends  his  opponent  in  a  state  by  whatever  amount  wins  that  state  with 
certainty,  in  contrast  to  the  probabilistic  relationship  that  is  assumed  here 
between  expenditures  and  winning — a  minimax  solution  in  mixed  strategies 
has  been  found  when  all  states  have  the  same  number  of  electoral  votes.  See 
David  Sankoff  and  Koula  Mellos,  "The  Swing  Rauo  and  Game  Theory," 
American  Political  Science  Review  66,  no.  2  (June  1972):  551-54.  For  a  discus- 
sion of  related  Colonel  Blotto  games,  see  Lawrence  Friedman,  "Game  Theory 
Models  in  the  Allocation  of  Advertising  Expenditures,"  Operations  Research  6, 
no.  5  (September-October  1958):  699-709;  for  an  extension  to  games  in 
which  the  candidates  cannot  freely  allocate  all  their  resources  (i.e.,  in  which 
some  proportion  have  already  been  allocated),  see  David  Sankoff,  "Party 
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It  can  be  shown  that  if 


f.=     " 


r<  +  di 

is  defined  to  be  the  probability  that  a  majority  of  uncommitted 
voters  (rather  than  a  randomly  selected  uncommitted  voter) 
in  state  i  votes  Republican — i.e.,  if  ttj  =  pi — then  the  game  will 
have  a  solution  in  '  pure  strategies  for  both  candidates. 
Analogous  to  the  solution  in  the  popular-vote  model  (with  Vi 
and  V  now  substituted  for  n,  and  N,  respectively),  the  (pure) 
minimax  strategy  of  each  candidate  is  to  allocate  resources  in 
proportion  to  the  number  of  electoral  votes  of  each  state: 

r,-[f]R:    and    d,  =  [f)D. 

Because  this  consequence  is  derived  from  the  assumption 
that  resource  expenditures  under  the  Electoral  College  sys- 
tem affect  direcdy  a  majority — and  not  single  individuals — in 
each  state,  it  is  not  direcdy  comparable  to  the  proportional- 
allocation  rule  in  the  popular-vote  model,  which  is  derived 
from  the  individualistic  assumption.  Although  it  is  hard  to 
entertain  the  belief  that  aggregates,  rather  than  individuals, 
respond  to  the  actions  of  the  candidates,  I  shall  nonetheless 
compare  the  empirical  correspondence  of  the  proportional- 
allocation  strategy  under  the  Electoral  College  with  an  alloca- 
tion strategy  based  on  the  voting  behavior  of  individuals  (de- 
scribed in  section  3.8). 

3.8.     The  3/2's  Allocation  Rule 

Whatever  its  exact  form,  a  mixed-strategy  solution  to  the 
electoral-vote  model  based  on  the  individualistic  assumption 
will  be  difficult  to  interpret,  let  alone  to  verify  empirically.  To 
exorcise  this  strategy  of  its  random  element,  an  additional 
assumption  can  be  made  that  invests  optimal  strategies  under 
the  Electoral  College  system  with  greater  determinateness. 

Strategy  and  the  Relationship  between  Votes  and  Seats,"  Theory  and  Decision  5 
(October  1974):  289-94. 
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The  assumption  is  that  the  two  presidential  candidates 
match  each  other's  resource  expenditures  in  each  state.  This 
assumption  seems  reasonable  in  light  of  the  fact  that  the  • 
candidates  tend  to  agree  on  which  states  (usually  large  and 
heterogeneous)  are  the  most  attractive  campaign  targets. 
Even  Senator  Goldwater  decided  to  abandon  early  plans  in 
1964  to  write  off  the  big  industrial  northeastern  states  and 
instead  "go  shooting  where  the  ducks  are."  Of  the  seven  states 
he  visited  most  frequendy,  and  which  collectively  claimed 
more  than  half  his  time,  three  (New  Jersey,  New  York,  and 
Pennsylvania)  were  in  the  Northeast." 

As  further  support  for  the  matching  assumption,  the 
product-moment  correlation  coefficients  between  the  com- 
bined appearances  (to  be  defined  later)  of  the  Republican  and 
Democratic  presidential  and  vice-presidential  candidates  in 
all  fifty  states  are  0.92  in  the  1960  campaign,  0.83  in  the  1964 
campaign,  0.90  in  the  1968  campaign,  and  0.74  in  the  1972 
campaign.  Such  strong  empirical  relationships  between  ap- 
pearances of  the  two  slates  lend  support  to  the  proposition 
that  the  postulated  goal  of  maximizing  one's  expected  elec- 
toral vote  is  generally  consistent,  at  least  in  four  recent  presi- 
dential campaigns,  with  concentrating  one's  time  in  the  same 
set  of  states. 

In  the  statement  of  the  Electoral  College  model,  this  match- 
ing assumption  can  be  incorporated  by  assuming  thatrj  =  di 
(and  necessarily  R  =  D)  for  all  states  i  in  solving  equation 
3.5  for  a  maximum.  This  assumption  makes  it  possible  to 
obtain  an  explicit  expression  for  r^  that  maximizes  the  Repub- 
lican's expected  electoral  vote: 

■      T^.A^I      \^  (3,7) 


ri  = 


so 


i=l 


/ 


Since  it  was  assumed  that  dt  =  r,  (and  D  =  R)  for  all  i,  the 
Democrat's  optimal  resource  allocation, 

23.  Kelley,  "The  Presidential  Campaign,"  pp.  50-51,  75. 
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di  = 


Vtu 


ViWUi 


so  I 


\d,  (3.8) 


is  the  same  as  his  Republican  opponent's. 

It  can  be  shown  that  these  allocations  are  in  equilibrium: 
any  arbitrarily  small  (but  finite)  deviation  from  these  strategies 
on  the  part  of  either  candidate  will  be  nonoptimal.  A 
sufficiently  large  deviation  by  one  candidate  could,  however, 
prove  profitable.  If,  for  example,  the  Republican  candidate 
reallocated  all  the  resources  he  spends  in  one  state,  as  pre- 
scribed by  equation  3.7,  to  a  larger  state,  he  would  lose  the 
smaller  state  with  certainty  but  almost  surely  win  a  majority  of 
popular  votes  (and  all  the  electoral  votes)  in  the  larger  state. 
Thus,  instead  of  exacdy  splitting  his  expected  electoral  vote 
with  his  opponent — by  matching  expenditures  with  him  in  all 
states  according  to  equations  3.7  and  3.8 — he  could,  by  such  a 
unilateral  deviation,  easily  win  a  majority  of  the  electoral 
votes,  holding  constant  his  total  expenditures. 

It  cannot  be  readily  specified  how  small  the  deviation  must 
be  so  as  to  be  nonoptimal  for  a  candidate.  As  I  have  shown  by 
the  previous  example,  however,  the  equilibrium  is  only  local 
and  not  a  minimax  solution,  {or  some  unilateral  deviation  can 
secure  a  candidate  a  more  preferred  outcome  (i.e.,  a  higher 
expected  electoral  vote).  The  matching  strategies  prescribed 
by  equations  3.7  and  3.8  are  therefore  not  optimal  in  z.  global 
sense.  To  be  optimal  in  this  sense,  the  strategies  would  have  to 
be  such  that,  whenever  the  candidates  spend  the  same 
amount  in  all  states,  there  would  be  an  incentive  for  both  to 
move  toward  the  particular  matching  expenditures  defined 
by  equations  3.7  and  3.8.  There  is,  however,  no  such  incen- 
tive. Only  when  the  candidates'  expenditures  are  near  or  at 
this  point  is  there  an  incentive  not  to  deviate  from  these  expen- 
ditures by  a  small  amount. 

Because  the  allocations  defined  by  equations  3.7  and  3.8 
constitute  only  a  local  equilibrium  point,  it  is  unstable."  Yet, 

24.  Whenever  the  term  unstable  is  used,  it  means  "globally  unstable,"  for 
this  point  is  stable  locally  (i.e.,  impervious  to  small  deviations). 
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despite  its  instability,  it  is  suggestive  of  a  possible  reference 
point  in  the  calculations  of  candidates  that  does  have  an 
interesting  interpretation.  This  interpretation  can  most  easily 
be  grasped  by  making  the  simplifying  assumption  that  the 
electoral  votes  of  state  i,  Vi,  are  proportional  to  the  number  of 
uncommitted  voters,  Hi,  in  that  state.  Given  this  assumption, 
the  terms  in  parentheses  in  the  numerator,  and  in  the  sum- 
mation of  the  denominator,  of  equations  3.7  and  3.8,  vjVn^, 
will  be  proportional  to  ViVvi  =  v?'^.  The  (local)  equilibrium 
strategies  of  the  Republican  and  Democratic  candidates  who 
match  each  other's  resource  expenditures  in  each  state  will 
then  be,  respectively, 

'  I       50  ' 


(=1 


V,3/2 


and 


V,3/2 


In  other  words,  to  maximize  his  expected  electoral  vote,  each 
candidate  should  allocate  his  total  resources,  which  were  as- 
sumed to  be  the  same  for  the  Republican  and  Democratic 
candidates  {R  =  D)  in  making  the  matching  assumption  (rj  = 
di  for  all  i),  in  proportion  to  the  3/2's  power  of  the  number  of 
electoral  votes  of  each  state. 

This  is  what  is  meant  by  the  "3/2's  allocation  rule"  in  the 
heading  of  this  section.  It  implies  that  both  candidates,  in 
matching  each  other's  resource  expenditures,  should  not 
simply  allocate  on  the  basis  of  the  electoral  votes  of  each  state 
but  rather  should  allocate  decidedly  more  than  propor- 
tionally to  large  states  than  to  small  states.  For  example,  if  one 
state  has  four  electoral  votes,  and  another  state  has  sixteen 
electoral  votes,  even  though  they  differ  in  size  only  by  a  factor 
of  four,  the  candidates  should  allocate  eight  times  as  much  in 
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resources  to  the  larger  state  because 

16!!!  =  64=  8 
43/2        g 

This  allocation  rule  thus  favors  large  states  with  more  elec- 
toral votes,  even  out  of  proportion  to  their  size.  It  is  a  strik- 
ingly simple  and  nonobvious  consequence  of  the  postulated 
goal  that  candidates  seek  to  maximize  their  expected  electoral 
vote,  given  that  they  match  each  other's  resource  expendi- 
tures.'^* Although  simple  in  form,  however,  it  is  not  immedi- 
ately obvious  why  large  states  are  so  advantaged,  apart  from 
the  commonsensical  observation  that  voters  in  large  states 
have  greater  potential  influence  over  the  disposition  of  large 
blocs  of  electoral  votes. 

3.9.     Why  the  Large  States  Are  Favored 

To  give  greater  insight  into  the  quantitative  dimensions  of 
this  potential  influence,  it  is  useful  to  calculate  the  "expected 
minimum  number  of  voters  sufficient  to  change  the  outcome" 
in  a  state.  This  quantity  is  simply  the  sum  of  the  probability  of 
an  exacdy  even  split  (i.e.,  a  tie,  assuming  an  even  number  of 
voters)  times  1  (one  "swing  voter"  is  minimally  sufficient  to 
change  the  outcome — a  deadlock — by  changing  his  vote),  the 
probability  of  a  one-vote  victory  by  either  candidate  (A  =  -1- 1 
or  A  =  —  I  below)  times  2  (two  "swing  voters"  are  minimally 
sufficient  to  change  the  outcome  by  changing  their  votes),  and 
so  on.  If  we  assume  for  convenience  that  there  are  2n  voters 
(i.e.,  an  even  number)  in  a  state,  then  this  expected  minimum 
number,  which  I  shall  refer  to  as  the  expected  number  of  decisive 
voters,  is 

25.  If  the  total  resources  of  the  candidates  are  not  equal  (i.e.,  R  ^  D),  it  is 
not  difficult  to  show  that  a  "proportional  matching"  of  expenditures,  wherein 
the  candidates  spend  the  same  proportion  (or  percenuge)  of  their  total 
resources  in  each  state,  yields  a  somewhat  more  complicated  expression  for  a 
local  maximum. 
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where  p  is  equal  to  the  probability  that  a  randomly  selected 
uncommitted  voter  in  the  state  votes  for  one  candidate  and 
{\  -  p)  the  complementary  probability  that  such  an  uncom- 
mitted voter  votes  for  the  other  candidate.  When/?  =  (1  -  p) 
=  1/2,  it  can  be  shown  that 


N{D)  =  ,2 


1  \2''     /2n-         2"^ 


"CJ 


+  2 


Since 


■  » 


the  central  term  of  the  binomial  distribution,'^^ 


n 


NiD)  =  J-^+l.  (3.9) 


TT 


That  is,  when  the  probability  is  fifty-fifty  that  the  voters  will 
vote  for  one  candidate  or  the  other — and  thereby  enhance  the 
likelihood  of  a  close  outcome — the  expected  number  of  deci- 
sive voters  in  a  state  varies  with  the  square  root  of  its  size,  the 
first  term  on  the  right-hand  side  of  equation  3.9. 

The  number  of  decisive  voters  per  voter  in  a  state,  or  what 
might  be  called  the  decisiveness  of  an  average  voter,  is  found  by 
dividing  N{D)  by  2n: 

Z)(2n)  =  — ^- —  +     ^ 


2Vnn        2n 

To  illustrate  this  measure  of  decisiveness,  in  a  state  with  2n  = 
100  voters, 

Z)(100)  =  0.040  +  0.010  =  0.050, 


26.  James  S.  Coleman  has  developed  a  measure  of  power  based  on  this 
term,  which  here  gives  the  probability  of  an  exactly  even  split  of  the  uncom- 
mitted voters  in  a  state.  (Note  that  n  in  the  expression  in  this  section  refers  to 
the  number  3.14159,  not  the  probability  defined  earlier.)  See  James  S.  Cole- 
man, "Loss  of  Power,"  American  Sociological  Review  38,  no.  1  (February  1973): 
1-17. 
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whereas  in  a  state  with  2n  =  400  voters, 

Z)(400)  =  0.020  +  0.003  =  0.023. 

Although  the  larger  state  has  four  times  as  many  voters  as  the 
smaller  state,  the  decisiveness  of  an  individual  voter  in  the 
larger  state  decreases  only  by  a  factor  of  about  two  (from 
0.050  to  0.023).  Thus,  even  though  an  individual  voter  has  a 
reduced  chance  of  influencing  the  outcome  in  a  large  state 
because  of  the  greater  number  of  people  voting,  this  reduc- 
tion is  more  than  offset  by  the  larger  number  of  electoral 
votes  he  can  potentially  influence.  Hence,  despite  the  appar- 
ent dilution  of  his  vote  under  a  winner-take-all  system  like  the 
Electoral  College,  a  voter  in  a  large  state  has  on  balance 
greater  potential  voting  power  to  affect  the  outcome  of  a 
presidential  election  than  a  voter  in  a  small  state.^^ 

It  is  precisely  this  greater  potential  voting  power  of  voters 
in  large  states  which  makes  them  more  attractive  as  campaign 
targets  to  the  candidates.  Is  it  any  wonder  why,  then,  the 
candidates  view  the  large  states  as  more  deserving  of  their 
attention — even  on  a  per  capita  basis — than  small  states? 

27.  Compare  the  similar  findings  in  John  P.  Banzhaf  III,  "One  Man,  3.312 
Votes:  A  Mathematical  Analysis  of  the  Electoral  College,"  Villanova  Law 
Review  13,  no.  2  (Winter  1968):  304-32.  Banzhafs  analysis  of  the  voting 
power  of  voters  in  a  state  is  based  on  the  concept  of  a  "critical  vote,"  which  can 
occur  only  if  there  is  a  fifty-fifty  split  and  is  similar  to  that  used  in  Coleman, 
"Loss  of  Power."  By  contrast,  the  concept  of  "decisiveness"  given  in  the  text 
takes  into  account  other  possible  divisions  of  the  vote.  It  should  be  noted  that 
Banzhai  combines  the  concept  of  a  critical  vote  of  a  voter  in  a  state  with  his 
index  of  voting  p>ower  applied  to  states  in  the  Electoral  College  to  obtain  a 
composite  measure  of  the  power  of  a  voter  in  each  state  to  affect  the  outcome 
in  the  Electoral  College;  this  measure  is  rigorously  developed  and  calculated 
for  the  Electoral  College  in  Guillermo  Owen,  "Multilinear  Extensions  and  the 
Banzhaf  Value,"  Naval  Research  Logistics  Quarterly  22,  no.  4  (December  1975): 
741-50.  A  similar  measure,  based  on  the  Shapley-Shubik.  index,  is  calculated 
in  Guillermo  Owen,  "Evaluation  of  a  Presidential  Election  Game,"  American 
Politual  Science  Review  69,  no.  3  (September  1975):  947-53;  see  also  the 
exchange  between  Owen  and  Chester  Spatt  in  "Communications,"  American 
Political  Science  Review  70,  no.  4  (December  1976):  1221-24.  (An  applicadon 
of  the  Shapley-Shubik  index  is  given  in  section  4.9.)  Both  Banzhaf  and  Owen 
conclude  that  citizens  in  the  largest  states  are  considerably  advantaged,  which 
accords  pretty  much  with  the  conclusions  presented  later  in  this  chapter. 


43-848  O  -  79  -  33 
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This  result,  though  not  directly  tied  to  the  earlier  re- 
source-allocation models,  sheds  considerable  light  on  the 
strategic  advantage  of  voters  in  large  states.  Yet,  because  the 
3/2's  rule  that  favors  large  states  is  only  a  local  equilibrium 
point  when  candidates  match  each  other's  resource  alloca- 
tions, it  is  highly  vulnerable  when  the  matching  assumption  is 
discarded.  In  fact,  it  can  be  shown  that  when  a  candidate 
knows  the  allocations  of  his  opponent  under  the  Electoral 
College  system,  the  most  devastating  strategy  he  can  generally 
use  against  him  is  to  spend  nothing  in  the  smallest  state  and 
instead  use  these  extra  resources  (assuming  the  total  re- 
sources of  both  candidates  are  equal)  to  outspend  his  oppo- 
nent in  each  of  the  other  states. 

In  general,  adaptive  strategies  which  exploit  the  commit- 
ments of  an  opponent  demand  a  flexibility  in  responding  to 
an  opponent's  allocations  and  recommitting  one's  own  re- 
sources that  does  not  seem  to  accord  with  such  campaign 
realities  as  the  need  for  advance  scheduling  or  the  purchase 
of  future  broadcast  time.  It  is  for  this  reason  that  the  3/2's 
rule,  despite  its  instability,  may  better  reflect  a  fixed,  if  intui- 
tive and  not  well  understood,  point  of  reference  for  the  major 
candidates  than  do  allocation  strategies  directed  only  to  re- 
sponding to  an  opponent's  commitments.  Although  admit- 
tedly most  candidates,  and  especially  successful  ones,  are 
probably  incrementalists  in  the  way  they  define  and  quickly 
respond  to  issues  in  a  campaign,''*  it  nevertheless  appears  that 
decisions  about  resource  allocations  are  inherendy  less  fluid. 

Having  already  justified  the  assumptions  and  logic  that 
generate  the  3/2's  rule,  and  posted  warnings  about  its  fragile 
nature,  I  shall  report  in  section  3.10  on  its  empirical  validity. 
Since  by  election  time  the  candidates  necessarily  have  made  a 
set  of  choices  that  fixes  their  allocations,  one  can  check  these 
against  the  3/2's  and  other  rules  without  inquiring  into  what 
determines  each  and  every  choice.  In  this  analysis,  the  3/2's 
rule  is  refined  by  assuming  that  the  number  of  uncommitted 

28.  See  Karl  A.  Lamb  and  Paul  A.  Smith,  Campaign  Decision-Making:  The 
Presidential  Election  of  1964  (Belmont.  Calif.:  Wadsworth.  1968). 
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voters  in  each  state  is  directly  proportional  to  the  population, 
and  not  to  the  number  of  electoral  votes,  of  that  state.  Espe- 
cially in  small  states,  where  the  two-senator  bonus  in  the 
Electoral  College  greatly  magnifies  their  per  capita  electoral- 
vote  representation,  there  is  no  reason  to  assume  that  the 
proportion  of  uncommitted  voters  will  be  so  magnified.  It 
seems  far  more  reasonable  to  tie  estimates  of  uncommitted 
voters  directly  to  the  population,  thus  retaining  the  original 
form  of  the  3/2's  rule,  f  jVn]^,  where  n,  is  assumed  propor- 
tional to  the  population.^* 

3.10.     Testing  the  Models 

Political  campaigns  in  the  United  States  have  grown  enor- 
mously expensive  in  recent  years.  Herbert  E.  Alexander,  di- 
rector of  the  Citizens'  Research  Foundation,  estimated  that 
political  spending  on  all  levels  during  the  1968  campaign  ran 
to  $300  million — up  50  percent  from  the  total  cost  of  cam- 
paigns in  1964 — and  that  it  cost  $100  million  to  elect  a  presi- 
dent that  year.^°  The  New  York  Times  estimated  that  a  total  of 
$400  million  was  spent  on  political  campaigns  in  1972.^^ 

Legislation  enacted  in  1974,  however,  promises  some  relief 
from  the  spiraling  costs  of  presidential  campaigns  by  limiting 
the  campaign  spending  of  presidential  candidates  to  $10  mil- 
lion in  the  primaries  (up  to  $5  million  of  this  total  may  be 
provided  by  matching  public  funds),  and  the  major  parties  to 
$20  million  in  the  general  election  (the  entire  amount  may  be 
provided  by  public  funds),  with  adjustments  in  these  totals 
made  for  inflation.  However,  the  Supreme  Court  held  on 
January  30,  1976,  that  these  limits  do  not  apply  if  candidates 

29.  The  population  of  a  state,  of  course,  is  not  an  exact  reflection  of  the 
proportion  of  the  voting-age  population  who  are  registered  and  actually  do 
vote  in  a  presidential  election.  Since  it  is  not  at  all  clear  whether  and  how  the 
proportion  of  uncommitted  voters  in  a  state  is  related  to  differences  in 
registration  and  turnout  among  the  states,  I  have  taken  the  simplest  course  of 
using  population  as  a  first-approximation  estimate  of  the  proportion  of 
voters  likely  to  be  uncommitted  at  the  start  of  a  campaign.  This  assumption 
can,  of  course,  be  modified  at  a  later  time  if  found  to  be  deficient. 

30.  The  New  York  Times,  January  31,  1972,  p.  48. 

31.  The  New  York  Times,  November  19,  1972,  p.  1. 
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finance  their  campaigns  exclusively  with  private  contribu- 
tions.^* 

Unfortunately,  up  until  recently  reliable  data  on  the  finan- 
cial expenditures  of  the  presidential  candidates  in  each  state 
have  not  been  generally  available.  Although  the  Federal 
Communications  Commission  has  published  data  on  the 
campaign  expenditures  of  the  major  political  parties  for  radio 
and  television  advertising  in  recent  presidential  election 
years,  these  figures  are  not  disaggregated  for  presidential 
races.^  Despite  die  wealth  of  data  that  has  been  collected  on 
the  financial  contributions  and  expenditures  of  candidates,^* 
fhpir  roniplercness  and  reliability  have  been  hampered  by 
unsystematic  reporting  and  the  lack  of  effective  govern- 
mental controls  on  contributions  and  expenditures.  The  Fed- 
eral Election  Campaign  Act  of  1971  and  the  Federal  Election 
Campaign  Act  Amendments  of  1974  tighten  up  reporting 
procedures  and  should  improve  this  situation. 

In  the  absence  of  reliable  state-by-state  data  on  financial 
expenditures  of  presidential  candidates,  I  have  turned  to  the 
one  resource  which  imposes  the  same  implacable  restraints  on 
the  campaign  behavior  of  all  candidates — time.  With  a  finite 
amount  of  it  to  spend  in  a  campaign,  the  crucial  question  for  a 
candidate  becomes  how  to  apportion  it  most  wisely  so  as  to 
gain  favorable  and  far-reaching  exposure. 

In  the  models,  I  assumed  that  the  favorableness  of  a  candi- 
date's image  in  a  state  depends  on  his  resource  expenditures 
in  that  state  as  compared  to  those  of  his  opponent.  To  test 

32.  "Campaign  Finance:  Congress  Weighing  New  Law,"  Congressional 
Quarterly  Weekly  Report  34,  no.  6  (February  7.  1976):  267-74. 

33.  Federal  Communications  Commission  (FCC),  Survey  of  Political  Broad- 
castirig:  1960.  1964.  1968.  1972  (Washington,  D.C.:  FCC.  1961.  1965.  1969. 
1973).  which  includes  data  on  both  primary  and  general-election  campaigns. 
1  learned  recently,  however,  that  disaggregated  data  are  available  in  Hearings 
before  a  Subcommittee  on  Communication,  Committee  on  Commerce,  on  S. 
372,  United  States  Senate,  93d  Congress.  First  Session  (1973).  Serial  Number 
93-4,  appendix  A. 

34.  The  most  comprehensive  source  of  this  information  for  the  1972 
election  is  Herbert  E.  Alexander,  Financing  the  1972  Election  (Lexington, 
Mass.:  Lexington  Books,  1976). 
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these  models,  I  operationalized  expenditures  of  time  in  terms 
of  the  total  number  of  campaign  appearances  that  a  candidate 
makes  in  a  state,  where  campaign  appearances  are  defined  to 
be  events  at  which  a  candidate  either  makes  some  public 
address  to  an  audience  (whether  the  address  takes  the  form  of 
a  major  speech  or  brief  remarks,  but  excluding  news  confer- 
ences) or  participates  in  some  public  activity  like  a  parade, 
motorcade,  or  fair.  To  be  sure,  counting  all  campaign  ap- 
pearances in  a  state  as  equivalent  ignores  important  dif- 
ferences among  them  (e.g.,  size  of  audience  and  extent  of 
news  coverage),  but  the  distribution  of  both  politically  "impor- 
tant" and  "unimportant"  appearances  in  each  state  visited 
probably  makes  the  aggrcgaictl  data  roughly  com})ar«blc  U>r 
this  analysis. 

The  campaign  appearance  data  are  based  on  news  coverage 
of  the  1960,  1964,  1968,  and  1972  presidential  campaigns  in 
The  New  York  Times,  from  September  1  to  the  day  before 
Election  Day  in  November  in  each  year,  supplemented  by 
such  other  sources  as  congressional  reports.  Congressional 
Quarterly  Weekly  Reports,  and  Facts  on  File?^  Although  these 

35.  For  other  data  on  the  itineraries  of  presidential  candidates,  see  Source 
Book  of  American  Presidential  Campaign  and  Election  Statistics:  1948-1968,  ed. 
John  H.  Runyon,  Jennefer  Verdini,  and  Sally  S.  Runyon  (New  York:  Fred- 
erick Ungar,  1971),  pp.  139-73.  This  work  does  not  contain  data  on  the 
itineraries  of  vice-presidential  candidates,  whose  campaign  appearances  were 
combined  with  the  appearances  of  presidential  candidates  in  the  analysis,  for 
reasons  given  in  the  text.  State-by-state  appearance  data  of  the  candidates  in 
the  1976  presidential  campaign  have  recently  been  published  and  indicate,  as 
in  the  four  previous  campaigns,  a  large-state  bias  by  both  the  Republican  and 
Democratic  slates.  See  Senate  Hearings  (Supplement).  The  Electoral  College 
and  Direct  Election  of  the  President  and  Vice  President  (1977).  p.  29;  and  Direct 
Popular  Election  of  the  President  and  Vice  President  of  the  United  States,  Report  of 
the  Committee  on  the  Judiciary,  United  States  Senate,  95th  Congress,  First 
Session  (1977),  p.  15.  It  is  interesting  to  contrast  these  behavioral  data  with 
planned  "percent  of  effort"  figures  for  the  Carter-Mondale  campaign  in  each 
state,  based  on  a  scheduling  formula  devised  by  campaign  director  Hamilton 
Jordan  prior  to  the  general-election  campaign.  These  data  are  given  in 
Martin  Schram,  Running  for  President:  A  foumal  of  the  Carter  Campaign  (New 
York:  Pocket  Books,  1978),  appendix  3.  Jordan's  planned  percentages  reveal 
no  large-state  bias,  but  his  figures  were  apparently  disregarded  by  the  Demo- 
cratic candidates  in  the  1976  campaign.  As  shown  in  Steven  J.  Brams,  "Re- 
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data  on  campaign  appearances  are  only  as  accurate  as  cover- 
age by  the  media,  they  are  generally  highly  correlated  with 
data  collected  by  Stanley  Kelley,  Jr.,  on  the  number  of  hours 
spent  by  the  presidential  and  vice-presidential  candidates  in 
each  state  in  the  1960  and  1964  elections,  which  is  based  in 
part  on  the  candidates*  own  personal  schedules.^* 

For  each  party,  the  appearances  made  by  both  its  presiden- 
tial and  vice-presidential  candidates  were  combined,  and  this 
total  was  used  as  an  indicator  of  the  candidates'  resource 
allocations  to  each  state  in  the  four  campaigns  studied.  Com- 
bining the  appearances  of  each  party's  two  nominees  seemed 
preferable  to  singling  out  the  time  expenditures  of  only  the 
presidential  candidate,  since  the  two  candidates  often  adopt 
complementary  strategies.  For  example,  in  the  1960  race, 
Lyndon  Johnson,  the  Democratic  vice-presidential  candidate, 
was  assigned  the  task  of  holding  the  South  for  the  Democrats, 
and  he  devoted  more  than  twice  as  much  time  to  this  region  as 
his  running  mate,  John  Kennedy,  or  either  of  the  Republican 
candidates,  Richard  Nixon  and  Henry  Cabot  Lodge,  Jr.^^  If 
Johnson's  campaign  appearances  had  not  been  added  to 
Kennedy's,  it  would  appear  that  the  Democrats  did  not  con- 
sider the  southern  states  strategically  important  to  their  fash- 
ioning a  victory,  which  was  manifestly  not  the  case. 

Since  a  detailed  analysis  of  the  campaign  appearance  data 
has  been  reported  elsewhere,^*  I  shall  summarize  here  only 
the  conclusions  of  the  analysis.  Generally  speaking,  the  3/2's 
rule  was  found  to  fit  the  campaign  appearance  data  somewhat 
better  than  the  proportional  rule,  but  Brams  and  Davis  did 
not  promulgate  it  as  an  "immutable  law": 

source  Allocations  in  the  1976  Campaign"  (mimeographed,  New  York  Uni- 
versity, 1978),  the  3/2's  rule  held  up  reasonably  well  for  both  the  Democratic 
and  Republican  slates. 

36.  These  data  are  summarized  in  Stanley  Kelley,  Jr.,  "The  Presidential 
Campaign,"  in  The  Presidential  Election  and  Transition,  ed.  Paul  T.  David 
(Washington,  D.C.:  Brookings  Institution,  1961),  pp.  57-87;  and  Kelley, 
"The  Presidential  Campaign,"  in  National  Election  of  1964,  pp.  42-81. 

37.  Computed  from  data  given  in  Kelley,  "The  Presidential  Campaign,"  in 
Presidential  Election  and  Transition,  p.  72. 

38.  Brams  and  Davis,  "The  3/2's  Rule  in  Presidential  Campaigning." 
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Like  any  theoretical  consequence  of  a  set  of  assumptions, 
its  applicability  will  be  limited  to  those  situations  that  can 
be  reasonably  well  characterized  by  these  assumptions — 
particularly  the  postulated  goal  of  maximizing  one's  ex- 
pected electoral  vote  and  the  assumption  that  candidates 
match  each  other's  campaign  expenditures  in  each 
state — which  are  not  easy  to  verify.  Further,  the  instabil- 
ity of  the  3/2's  rule  as  an  equilibrium  point,  which  makes 
it  vulnerable  to  only  small  deviations,  may  also  limit  its 
applicability,  especially  when  candidates  resort  to  adap- 
tive strategies  in  response  to  each  other's  allocations.  Fi- 
nally, another  potential  source  of  slippage  between  the 
theoretical  allocations  and  the  actual  campaign  behavior 
of  candidates  occurs  in  the  reconstruction  of  campaign 
itineraries,  which  is  a  task  fraught  with  difficulties  that 
certainly  contributes  to  unreliability  in  the  data.^^ 

Brams  and  Davis  nonetheless  concluded: 

Our  data  do  make  clear  that  the  candidates  generally 
make  disproportionately  large  expenditures  of  time  in 
the  largest  states.  While  one  could  always  find  a  better- 
fitting  function  than  the  3/2's  rule  for  any  particular 
campaign,  it  would  not  constitute  an  explanatory  model 
unless  one  could  derive  it  from  assumptions  that  are  both 
interpretable  and  plausible.  Fitting  a  curve  to  empirical 
data  may  help  one  summarize  repeated  instances  of  a 
phenomenon,  but  in  itself  it  does  not  impart  a  logic  to  the 
curve  that  we  consider  the  hallmark  of  scientific  expla- 
nation."*" 

In  section  3.11,  the  allocations  prescribed  by  the  3/2's  rule 
will  be  given  for  each  state  from  1972  through  1980,  when  the 
next  decennial  census  will  be  taken.  (Population  figures  from 
this  census  will  be  used  to  reapportion  electoral  votes  of  the 

39.  Brams  and  Davis,  "The  3/2's  Rule  in  Presidential  Campaigning,"  p. 
126. 

40.  Brams  and  Davis,  "The  3/2's  Rule  in  Presidential  Campaigning,"  p. 
126. 
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states  for  the  1984  presidential  election.)  The  calculations  will 
reveal  the  extent  to  which  the  3/2's  rule  favors  the  largest 
states,  even  on  a  per  capita  basis,  despite  the  two-senator 
bonus  that  favors  the  smallest  states.^' 

3.11.     Campaign  Allocations  and  Biases  through  1980 

Using  data  from  the  1970  census  and  die  electoral  votes  of 
each  state  through  1980,  I  have  indicated  in  table  3.2  the 
percentages  of  time  a  candidate  would  spend  in  each  state 
and  the  District  of  Columbia  if  he  allocated  his  resources 
propordonally  or  if  he  allocated  them  according  to  the  3/2's 
rule.  (These  figures  are  also  given  for  large,  medium,  and 
small  states:  large  states  have  twenty  or  more  electoral  votes, 
medium  states  between  ten  and  nineteen,  and  small  states  less 
than  ten.)  For  example,  a  candidate's  proportional  allocation 
to  California  on  the  basis  of  its  forty-five  electoral  votes  repre- 
sents about  an  8  percent  commitment  of  his  resources,  but  the 
3/2's  rule  nearly  doubles  this  commitment  to  15  percent.  On 
the  other  hand,  the  3/2's  rule  would  slash  a  0.56  percent 
commitment  to  Alaska  by  nearly  a  factor  of  five.  According  to 
this  rule,  then,  California  should  receive  about  twice  as  much, 
and  Alaska  about  one-fifth  as  much,  resources  per  electoral  vote 
as  would  be  commensurate  with  their  respective  forty-five 
and  three  electoral  votes. 

This  is  what  I  call  the  electoral  bias  (EB)  of  the  present 
system,  which  is  simply  the  ratio  of  3/2's  allocations  to  propor- 
tional allocations  for  all  states.  These  ratios  are  given  in  table 
3.2  and  show  that  the  nine  largest  states,  with  52  percent  of 
the  population,  are  advantaged  by  the  3/2's  rule  (EB  >  1.00), 
the  remaining  forty-one  disadvantaged  (EB  <  1.00). 

The  individual  bias  (IB)  of  the  Electoral  College  is  the  con- 
cept most  relevant  to  assessing  the  degree  to  which  the  3/2's 
rule  engenders  campaign  allocauons  in  states  that  are  incon- 

41.  In  the  following  analysis  I  assume  that  Maine  operates  under  the 
Electoral  College  system,  though  starting  with  the  1972  presidential  election 
it  adopted  a  "district  plan,"  whereby  its  two  senatorial  electoral  votes  go  to  the 
winner  of  the  state,  but  its  two  electoral  votes  based  on  population  are 
decided  on  a  district-by-district  basis. 
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sistent  with  the  egalitarian  principle  of  one  man,  one  vote. 
This  bias  is  the  ratio  of  each  state's  3/2's  percent  allocation  to 
its  percent  share  of  the  total  population. 

In  substantive  terms,  IB  represents  the  relative  proportion 
of  resources  a  candidate  would  commit/?^r  ^^r5on  to  each  state 
if  he  made  his  allocations  according  to  the  3/2's  rule.  These 
per  capita  allocation  ratios  are  also  given  in  table  3.2,  along 
with  the  ranks  (in  parentheses)  of  these  ratios  from  the  high- 
est to  the  lowest  for  the  fifty  states  and  the  District  of  Colum- 
bia. 

The  ranking  of  states  on  the  basis  of  their  IB  values,  unlike 
their  ranking  on  EB  values,  does  not  correspond  perfecdy  to 
their  ranking  in  terms  of  electoral  votes.  Thus,  for  example, 
whereas  an  individual  voter  in  the  largest  state,  California, 
ranks  as  the  most  attractive  target  for  a  candidate  who  allo- 
cates according  to  the  3/2's  rule — receiving  50  percent  more 
attention  (IB  =  1.50)  than  he  would  get  if  the  candidate 
allocated  his  time  stricdy  according  to  the  population  of  each 
state — a  voter  in  the  smallest  state,  Alaska,  with  an  IB  of  0.81, 
is  still  comparatively  well  off  based  on  Alaska's  sixteenth  posi- 
tion among  the  fifty  states  and  the  District  of  Columbia.  Its  IB 
is  below  the  proportional  norm  of  1.00,  but  far  from  the 
bottom  rung  of  the  ladder  that  citizens  who  live  in  Washing- 
ton, D.C.,  have  the  dubious  distinction  of  occupying,  with  IBs 
equal  to  0,51. 

There  are  two  reasons  why  the  IB  scores  of  states  are  only 
an  imperfect  reflection  of  their  electoral  votes.  First,  when 
two  states  have  the  same  number  of  electoral  votes,  like  Texas 
and  Illinois  with  twenty-six  each,  citizens  of  the  larger  state 
(Texas)  will  be  slighdy  disadvantaged,  because  the  attention 
they  receive  from  the  candidates  according  to  the  3/2's  rule 
must  be  divided  among  more  people. 

The  two-senator  bonus  accorded  to  all  states  more  seriously 
upsets  the  generally  positive  relationship  between  IB  scores 
and  the  electoral  votes  ofa  state.  This  bonus,  naturally,  is 
much  more  significant  to  a  state  like  Alaska,  with  one  repre- 
sentative, than  a  state  like  California,  with  forty-three  repre- 
sentatives: in  terms  of  percentages,  the  two-senator  bonus 
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Table  3.2 

Electoral  and  Individual  Biases  of  3/2's  Campaign 

Allocations  in  Fifty  Sutes  and 

District  of  Columbia 


Electoral 

Propor- 

bias 

tional 

3/2's 

(EB): 

Individual 

State 

Elec- 
toral 
votes 

allo- 
cation 

(%) 

allo- 
cation 

(%) 

3/2's 

bias  (IB): 

Propor- 
tional 

3/2's 

Population 

1. 

Calif. 

45 

8.36 

14.69 

1.76 

1.50  (    1) 

2. 

N.Y. 

41 

7.62 

12.78 

1.68 

1.43  (  2) 

3. 

Pa. 

27 

5.02 

6.78 

1.35 

1.17   (  3) 

4. 

Texas 

26 

4.83 

6.36 

1.32 

1.15  (  5) 

5. 

111. 

26 

4.83 

6.34 

1.31 

1.16  (  4) 

6. 

Ohio 

25 

4.65 

5.96 

1.28 

1.14  (  6) 

7. 

Mich. 

21 

3.90 

4.57 

1.17 

1.05  (  7) 

Lge.  States 


211        39.22       57.48 


1.47 


1.27 


8.  N.J. 

17 

3.16 

3.33 

1.05 

0.94  (  9) 

9.  Fla. 

17 

3.16 

3.24 

1.02 

0.97  (  8) 

10.  Mass. 

14 

2.60 

2.44 

0.94 

0.87  (10) 

11.  Ind. 

13 

2.42 

2.17 

0.90 

0.85  (12) 

12.  N.C. 

13 

2.42 

2.14 

0.89 

0.86  (11) 

13.  Mo. 

12 

2.23 

1.90 

0.85 

0.82  (15) 

14.  Va. 

12 

2.23 

1.89 

0.85 

0.83  (14) 

15.  Ga. 

12 

2.23 

1.88 

0.84 

0.83  (13) 

16.  Wis. 

11 

2.04 

1.69 

0.83 

0.78  (18) 

17.  Tenn. 

10 

1.86 

1.45 

0.78 

0.75  (22) 

18.  Md. 

10 

1.86 

1.45 

0.78 

0.75  (21) 

19.  Minn. 

10 

1.86 

1.43 

0.77 

0.76  (20) 

20.  \s\. 

10 

1.86 

1.40 

0.75 

0.78  (17) 

Med.  States 

161 

29.93 

26.41 

0.88 

0.84 

21.  Ala. 

9 

1.67 

1.22 

0.73 

0.72  (28) 

22.  Wash. 

9 

1.67 

1.21 

0.73 

0.72  (27) 

23.  Ky. 

9 

1.67 

1.18 

0.71 

0.75  (23) 

24.  Conn. 

8 

1.49 

1.02 

0.68 

0.68  (36) 
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Table  3.2  Continued 


Electoral 

Propor- 

bias 

tional 

3/2's 

(EB): 

Individual 

Elec- 

allo- 

allo- 

3/2's 

bias  (IB): 

State 

toral 
votes 

cation 

(%) 

cation 

(%) 

Propor- 
tional 

3/2's 

Population 

25. 

Iowa 

8 

1.49 

0.98 

0.66 

0.71    (30) 

26. 

S.C. 

8 

1.49 

0.94 

0.63 

0.74   (25) 

27. 

Okla. 

8 

1.49 

0.94 

0.63 

0.74   (24) 

28. 

Kans. 

7 

1.30 

0.77 

0.59 

0.69  (34) 

29. 

Miss. 

7 

1.30 

0.76 

0.59 

0.70  (33) 

30. 

Colo. 

7 

1.30 

0.76 

0.58 

0.70  (32) 

31. 

Ore. 

6 

1.12 

0.63 

0.57 

0.62  (43) 

32. 

Ark. 

6 

1.12 

0.61 

0.55 

0.64  (41) 

33. 

Ariz. 

6 

1.12 

0.58  ^ 

0.52 

0.67  (39) 

34. 

W.Va. 

6 

1.12 

0.58 

0.52 

0.67  (38) 

35. 

Neb. 

5 

0.93 

0.45 

0.48 

0.61   (44) 

36. 

Utah 

4 

0.74 

0.30 

0.40 

0.58  (49) 

37. 

N.M. 

4 

0.74 

0.29 

0.40 

0.59  (48) 

38. 

Me. 

4 

0.74 

0.29 

0.39 

0.60  (47) 

39. 

R.I. 

4 

0.74 

0.29 

0.38 

0.61   (45) 

40. 

Haw. 

4 

0.74 

0.26 

0.35 

0.68  (37) 

41. 

N.H. 

4 

0.74 

0.25 

0.34 

0.69  (35) 

42. 

Idaho 

4 

0.74 

0.25 

0.33 

0.70  (31) 

43. 

Mont. 

4 

0.74 

0.24 

0.33 

0.71   (29) 

44. 

S.D. 

4 

0.74 

.    0.24 

0.32 

0.73  (26) 

45. 

D.C. 

3 

0.56 

0.19 

0.34 

0.51   (51) 

46. 

N.D. 

3 

0.56 

0.17 

0.31 

0.57  (50) 

47. 

Del. 

3 

0.56 

0.16 

0.29 

0.60  (46) 

48. 

Nev. 

3 

0.56 

0.15 

0.28 

0.64  (42) 

49. 

Vt. 

3 

0.56 

0.15 

0.26 

0.67  (40) 

50. 

Wyo. 

3 

0.56 

0.13 

0.23 

0.77  (19) 

51. 

Alas. 

3 

0.56 

0.12 

0.22 

0.81   (16) 

Sm 

.  States 

166 

30.86 

16.11 

0.52 

0.68 

Source:  Steven  J.  Brams  and  Morton  D.  Davis,  "The  3/2's  Rule  in  Presiden- 
tial Campaigning,"  American  Political  Science  Review  68,  no.  1  (March  1974): 
128,  table  5;  reprinted  with  permission. 


518 

inflates  Alaska's  per  capita  representation  by  200  percent, 
California's  by  only  about  5  percent. 

Some  critics  of  the  Electoral  College  have  charged  that  this 
bonus  favors  small  states,  which  it  obviously  does  on  a  propor- 
tional basis.  On  the  other  hand,  proponents  of  the  Electoral 
College  have  responded  that  this  favoritism  is  counteracted 
by  the  fact  that  the  large  blocs  of  votes  cast  by  large  states  in 
the  Electoral  College  have  a  greater  chance  of  being  decisive, 
especially  in  close  elections.  To  what  extent  do  these  opposing 
forces  cancel  each  other  out? 

The  balance  between  these  forces,  it  turns  out,  is  very 
one-sided:  the  large-state  bias  created  by  the  3/2's  rule 
swamps  the  small-state  bias  resulting  from  the  two-senator 
bonus,  giving  citizens  of  the  fifteen  most  populous  states  the 
highest  IB  scores.  This  is  not  unexpected,  since  the  3/2's  rule 
compels  the  candidates  to  make  inordinately  large  expendi- 
tures of  resources  in  the  largest  states,  even  out  of  proportion 
to  their  populations. 

Yet  not  all  citizens  of  even  these  fifteen  large  states  are 
favored  by  the  3/2's  rule.  Only  the  citizens  of  the  seven  very 
largest  states,  which  comprise  less  than  a  majority  (45  percent) 
of  the  population,  receive  representation  greater  than  in  pro- 
portion to  their  numbers  (IB  >  1.00).  Citizens  in  the  remain- 
ing forty-three  states,  plus  the  District  of  Columbia  (whose 
sad  plight  will  be  recounted  subsequently),  receive  attention 
below  the  one-man,  one-vote  standard  from  candidates  who 
adhere  to  the  3/2's  allocation  rule. 

Only  with  Alaska's  entry  into  the  sixteenth  position  of  the 
IB  ranking  does  the  two-senator  bonus  begin  to  help  the  very 
small  states.  Although  Wyoming  breaks  into  the  IB  ranking  at 
the  nineteenth  position,  none  of  the  four  other  very  small 
states  with  three  electoral  votes  is  successful  in  outdistancing 
the  3/2's  rule  by  an  amount  sufficient  to  rank  it  above  the 
fortieth  position.  In  the  cases  of  Alaska  and  Wyoming,  the 
two-senator  bonus  gives  each  a  per  capita  electoral-vote  rep- 
resentation more  than  four  times  greater  than  that  of 
California,  which  accounts  for  their  ability  to  overcome  to 
some  degree  the  large-state  bias  of  the  3/2's  rule. 
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Although  the  states  that  the  two-senator  bonus  helps  most 
are  among  the  smallest,  small  size  alone  is  not  the  only  factor 
that  tends  to  counteract  the  3/2's  rule.  The  ability  of  a  state 
just  to  meet  the  quota  for  a  certain  number  of  electoral  votes 
is  also  important,  for  it  gives  the  state  higher  per  capita 
representation  than  that  of  larger  states  with  the  same 
number  of  electoral  votes.  Thus,  the  three  smallest  states  with 
four  electoral  votes — Idaho,  Montana,  and  South  Dakota — 
succeed  in  raising  their  population  rankings  of  forty-second, 
forty-third,  and  forty-fourth  by  eleven,  fourteen,  and  seven- 
teen notches  (one  more  notch  if  the  District  of  Columbia  is 
included),  respectively,  on  the  IB  scale.  No  other  states  be- 
sides these  and  Alaska  and  Wyoming  are  able  to  better  their 
population  rankings  by  as  much  as  ten  positions. 

From  the  perspective  of  per  capita  representation,  the  most 
unfortunate  citizens  are  those  who  live  in  Washington,  D.C. 
The  Twenty-third  Amendment  limits  the  District  of  Colum- 
bia to  electoral  representation  no  greater  than  the  least 
populous  state  (Alaska),  which  has  three  electoral  votes.  This 
limitation  is  strangely  inconsistent  with  the  fact  that  the  Dis- 
trict's population  is  greater  than  that  of  four  states  that  each 
have  four  electoral  votes.  With  an  IB  of  0.51,  its  citizens  rank 
below  those  of  all  fifty  states  in  per  capita  representation. 

Using  Washington,  D.C,  as  a  basis  for  comparison,  the 
ratios  of  the  IBs  of  all  states  to  the  District's  IB  are  ranked  in 
table  3.3.  Similarly,  taking  the  lowest-ranking  state  on  the  EB 
scale  (Alaska),  the  ratios  of  all  states'  EB  scores  to  that  of 
Alaska  are  also  ranked.  These  ratios  reveal  that  the  largest 
state,  California,  has  2.92  times  as  great  individual  repre- 
sentation as  Washington,  D.C,  and  8.13  times  as  great  elec- 
toral representation  as  Alaska.  This  means  that  a  candidate 
who  campaigns  according  to  the  3/2's  rule  would  allocate  to 
California  more  than  eight  times  as  many  resources  per  elec- 
toral vote  as  he  does  to  Alaska,  and  almost  three  times  as 
many  resources  per  person  as  he  does  to  Washington,  D.C. 
Although  the  District  of  Columbia  has  1.76  times  as  many 
electoral  votes  per  person  as  California,  which  is  why  its 
individual  bias  of  0.51  is  greater  than  (i.e.,  deviates  less  from 


520 


o    a; 

S  03 


5 

3 

U 


c 


iM 


O 


"O 

c 


bC 

C 

'Si 

c 
re 

Pi 


3 

CO 

eo 

•    >N 

e<^  (^ 

ji  u: 

^^ 

1/) 

f^ 

O 

O    V 

re 
a' 

■3  3 

O    oj 
re    2 


#■   •»  ^^      fH«      I— I      I— «      ^H      ^^      ^H      l-H     »-^      <-^      1-^      ^^ 


0Q 


re 

re 


P3 


c 
re 


re 

re 
< 

pa 


o 


c 
c 


re 
> 


1    re    §    I  -^  I  i    S  I.    §    I  ^ 

^  <  S  ^  2  6  S  :S  Z  u  I  ^ 


05 

t>- 

If) 

O  ??  r^  eo   -^ 

Tt<   CM    0000    00 

CM 

w 

cs 

(N   Csj^ 

Si 

w 

'^  5i  C-  C-  C- 

-2   c 


O     4. 


re 

.a  > 


3  S 


Ot=f;SOO<<^Z3ZS 


t^OOCTiO^HCMOC-^iOtCt^OO 
CMCMCMeoeOeoece<)eoeoeoe<^ 


CM   Ol    00    to   lO    CM    ■^ 
^_^       Olt^CMCMCMCMO' 

rj        CMCMC^CMCMCM^ 


Tf  O  t>  ID 

00  r^  to  lO 


o  z 


(2  =  H  o  s 


"-r^  re 
Z  2 


Z^ 


CO  ^o  »n  C5  t^  ^ 


1—1  !>• 

00  r-^ 


CM  o  o  oi 


CM  r^  <* 
T("  00  r^ 


oor^^DtOiO'O'O^'^'^'^  ^ 


U  Z 


re    o 
X   •- 

w  _;  -^  „ 
h  =  O  S  Z 


:^  «=?  C 


T3  O 


S  ^  Z 


C   -^  CM  eo 

re 


•^lOtOt^OOOSO^^CM 


I 


521 


^^OinTj<OCTiCT>00;Oif5eO    —    o 
eoeOCs(C^CM'—  '—   —   ^   —   ™   —  O 


■C3 
to 


.a    .  ^  > 

I-    <->    u    u 

<  >  <  z 


O  2  OJ  Q 


Sz 


j: 


Q  U 
Z  Q 


a, 

K 


C 

'5 
'(5 


.    o   «• 
I  Q-Z  2  S  c/5 


.     (U     5J     w     >-'-2 

Z  Q  Z  >  ^  < 


u 

c 

V 

-o 


Oio^cMoDTfincoi^ooo^o  — 


o] 


C 


c 
c 


cu  .2 


re 
Q 


E 

u 
v 

•S 

T3 


Ui 

D. 
<U 

u 

to 

§^ 

t  o 

O    CD 

^  ^  ^  ^  ^  ^  ^  ^  ^  ^  ^  ^  ^  ^     5  — 
Tt<CNOC^JOOiOr^oot£>;Dt^«£>co      '^•• 


o    W    W 
S  >  O 


c 

^  h  s  s 


73  .S 


■    re    R! 
J  <  > 


S     "5 

6l 


eo 


U 


Tj<if)<Ot^ooa^O^CMeOTtiir)0 


1-  b. 

CQ  re 

c  -" 
w 

>  o 

i  c 

00 

..  «o 

^  J 

O  C 

t/5  a; 


522 

the  standard  of  1.00)  as  its  electoral  bias  of  0.34,  it  would 
still  need  about  twice  as  many  electoral  votes  as  it  has  (six), 
holding  all  other  states  constant,  to  wipe  out  its  individual  bias 
(i.e.,  to  make  its  IB  «  1.00). 

,  To  be  sure,  residents  of  Washington,  D.C.,  probably  do  not 
suffer  from  any  lack  of  exposure  to  presidential  candidates. 
Yet  for  Alaska,  whose  electoral  votes  have  only  12  percent  of 
the  drawing  power  of  California's  (EB  of  0.22  for  Alaska 
versus  1.76  for  California),  it  may  be  more  than  distance  that 
has  kept  away  all  presidential  and  vice-presidential  candidates 
except  Richard  Nixon  in  his  1960  campaign.  And  for  the 
citizens  living  in  the  small  and  medium  states  who  together 
constitute  55  percent  of  the  population  of  the  United  States, 
the  average  IB  and  EB  scores  given  in  table  3.2  indicate  that 
these  groups  of  states  are  generally  disadvantaged,  even  if  the 
inequities  of  the  electoral  system  visited  upon  them  do  not 
match  the  injustice  done  to  the  citizens  of  Alaska  (by  the  EB 
measure)  and  the  District  of  Columbia  (by  the  IB  measure). 

So  far  I  have  shown  that  the  3/2's  rule  greatly  favors 
the  large  states  and  generally  overwhelms  what  per  capita 
electoral-vote  advantage  the  small  states  do  have.  Of  course, 
the  relative  neglect  of  some  states  by  presidential  candidates  is 
not  only  a  function  of  their  electoral  representation  but  also 
the  degree  to  which  candidates  estimate  that  their  campaign- 
ing or  other  expenditures  of  resources  can  make  a  difference 
in  the  probable  outcome  of  the  election  in  these  states.  If  no 
feasible  allocations  of  time,  money,  or  other  resources  can 
possibly  change  the  probable  outcome,  then  a  candidate 
would  be  foolish  to  give  it  anything  more  than  token  atten- 
tion. Richard  Nixon,  who  placed  great  stress  on  the  symbolic 
value  of  visiting  all  fifty  states  in  his  1960  presidential  bid, 
despite  an  injury  at  the  beginning  of  the  campaign  that  kept 
him  sidelined  for  several  days,  dumped  this  strategy  in  his 
1968  and  1972  campaigns.  There  is  no  evidence  that  such 
"tokenism"  brings  any  payoff  in  extra  votes. 

In  an  actual  campaign,  a  candidate  and  his  advisers  would 
normally  pare  down  the  fifty  states  and  the  District  of  Colum- 
bia (for  which  3/2's  allocations  are  given  in  table  3.2)  to  a 
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smaller  list  of  states  in  which  uncommitted  voters  are  likely  to 
have  a  decisive  impact  on  the  election  outcome.  The  states  a 
candidate  should  ignore  by  this  criterion  would  include  not 
only  those  in  which  his  opponent  is  heavily  favored  but  also 
those  in  which  he  has  piled  up  big  early  leads  prior  to  the 
campaign,  for  it  makes  as  litde  sense  to  expend  resources  in 
states  that  seem  invulnerable  to  one's  opponent  as  it  does  to 
conduct  forays  into  states  that  an  opponent  has  virtually 
locked  up. 

In  fact,  candidates  and  their  advisors  seem  to  make  pre- 
cisely these  calculations,  which  V.  O.  Key,  Jr.,  reports  also 
characterize  the  effects  of  unit  rule  in  Georgia.  There,  in 
party  nominations  for  statewide  races,  the  candidate  who  wins 
a  plurality  in  each  of  Georgia's  159  counties  receives  all  the 
unit  votes  of  that  county  (one,  two,  or  three,  depending  on  its 
population): 

...  [a  practical  politician]  classifies  the  counties  into 
three  groups:  those  in  which  he  is  sure  of  a  plurality; 
those  in  which  he  has  no  chance  of  a  plurality;  those 
which  are  doubtful.  He  forgets  about  the  first  two  groups 
except  for  routine  campaign  coverage.  He  concentrates 
his  resources  in  the  third  group;  expenditures,  appear- 
ances by  the  candidate,  negotiations,  all  the  tricks  of 
county  politicking.''^ 

42.  V.  O.  Key.  Jr.,  Southern  Politics  in  State  and  Nation  (New  York:  Knopf, 
1949),  p.  122.  This  citation  is  due  to  Melvin  J.  Hinich  and  Peter  C.  Or- 
deshook,  "The  Electoral  College:  A  Spatial  Analysis,"  Political  Methodology  1, 
no.  3  (Summer  1974):  1-29,  in  which  the  effect  of  the  Electoral  College  on 
equilibrium  strategies,  given  different  distributions  of  policy  preferences  of 
the  electorate,  is  examined;  see  also  Eric  M.  Uslaner,  "Spatial  Models  of  the 
Electoral  College:  Distribution  Assumptions  and  hiases,"  Political  Methodology 
3,  no.  3  (Summer  1976):  335-81.  For  related  research  on  the  Electoral 
College,  see  Melvin  J.  Hinich,  Richard  Mickelson,  and  Peter  C.  Ordeshook, 
"The  Electoral  College  Vs.  A  Direct  Vote:  Policy  Bias,  Reversals,  and  Inde- 
terminate Outcomes,"  Journal  of  Mathematical  Sociology  4.(1975):  3-35; 
Seymour  Spilerman  and  David  Dickens,  "Who  Will  Gain  and  Who  Will  Lose 
under  Different  Electoral  Rules?"  American  Journal  of  Sociology  79,  no.  2 
(September  1974):  443-77;  Douglas  H.  Blair,  "Electoral  College  Reform  and 
the  Distribution  of  Voting  Power"  (mimeographed.  University  of  Pennsyl- 
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In  presidential  campaigns  today,  the  widespread  use  of 
public  opinion  polls  makes  it  easier  than  ever  before  to  weed 
out  those  states  securely  in  the  camp  of  one  candidate  and 
pinpoint  the  "toss-up"  states  likely  to  swing  either  way.  In- 
sofar as  polls  indicate  the  largest  states  to  be  the  toss-up  states, 
candidates  who  act  on  this  information  and  concentrate  al- 
most all  their  resources  in  these  states  will  magnify  even  the 
large-state  bias  of  the  3/2's  rule.  This  is  so  because  the  non- 
competitive (small)  states  would  be  eliminated  from  consider- 
ation altogether,  and  allocations  that  would  ordinarily  go  to 
them  would  be  concentrated  in  the  competitive  (large)  states. 
Indeed,  the  Democrats  reportedly  wrote  off  twenty-four 
states  in  1968,*'  though  the  campaign  appearance  data  indi- 
cate that  one  or  both  of  the  Democratic  candidates  made 
appearances  in  more  than  half  these  states.  Apparendy,  even 
the  best  laid  plans  are  not  always  followed. 

3.12.     Limitations  and  Extensions  of  the  Models 

The  rationale  of  the  3/2's  rule  rests  on  the  idea  that  states 
can  be  pinpointed  like  military  targets  and,  independent  of 
nearby  and  faraway  other  targets,  captured  with  a  high  prob- 
ability by  a  concentration  of  forces  superior  to  that  of  one's 
opponent  (given  that  his  allocations  are  known  or  can  be 

vania,  1976);  Samuel  Merrill,  III,  "Citizen  Voting  Power  under  the  Electoral 
College:  A  Stochastic  Model  Based  on  State  Voting  Patterns,"  SI  AM  Journal 
an  Applied  Mathematics  34,  no.  2  (March  1978):  376-90;  Merrill.  "Empirical 
Estimates  for  die  Likelihood  of  a  Divided  Verdict  in  a  Presidential  Election," 
Public  Choice  (forthcoming.  1978);  and  Claude  S.  Colantoni,  Terrence  J. 
Levesque.  and  Peter  C.  Ordeshook,  "Campaign  Resource  Allocations  under 
the  Electoral  College,"  American  Political  Science  Review  69.  no.  1  (March 
1975):  141-54.  In  the  latter  article,  the  authors  criticize  some  aspects  of  the 
empirical  analysis  in  Brams  and  Davis,  "The  3/2's  Rule  in  Presidential  Cam- 
paigning"; this  article  is  followed  by  a  "Comment"  from  Brams  and  Davis,  pp. 
155-56,  and  a  "Rejoinder"  by  Colantoni,  Levesque,  and  Ordeshook,  pp. 
157-61.  See  also  H.  P.  Young.  "The  Allocation  of  Funds  in  Lobbying  and 
Campaigning," B^/mwora/Sdmc*  23.  no.  1  (January  1978):  21-31,  who  offers 
a  different  model  of  resource  allocation  that  he  applies  to  presidential  cam- 
paigning; and  Young.  "Power.  Prices,  and  Incomes  in  Voting  Systems." 
Mathematical  Programming  14.  no.  2  (March  1978):  129-48. 

43.  Joseph  Napolitan.  The  Election  Game  and  How  to  Win  It  (Garden  City, 
N.Y.:  Doubleday,  1970),  p.  62. 
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estimated).  As  Richard  M.  Scammon  and  Ben  J.  Wattenberg 
warn,  however,  this  logic  may  be  seriously  flawed: 

It  is  extremely  difficult,  and  probably  impossible,  to  move 
32,000  votes  in  a  New  Jersey  Presidential  election  without 
moving  thousands  and  tens  of  thousands  of  votes  in  each 
of  the  other  forty-nine  states.  The  day  of  the  pinpoint 
sectional  or  statewide  campaign  is  gone — if  it  ever 
existed — and  the  fact  that  votes  cannot  be  garnered  in 
bushels  on  specific  street  corners  is  of  crucial  significance 
when  one  looks  at  the  arithmetic  of  the  future.*"* 

Scammon  and  Wattenberg  go  on  to  point  out  that  political 
rallies  usually  draw  mosdy  partisans  already  committed  to  a 
candidate.  For  this  reason,  relatively  few  uncommitted  voters 
are  likely  to  observe,  much  less  be  persuaded  by,  the  speech  a 
candidate  makes  at  a  rally  in  their  state."*  Their  choices, 
Scammon  and  Wattenberg  argue,  will  depend  much  more  on 
national  coverage  of  the  campaign,  particularly  by  televi- 
sion."** 

Yet,   these   analysts  do   not  dismiss  campaigns  as   insig- 
nificant: 


44.  Richard  M.  Scammon  and  Ben  J.  Wattenberg,  The  Real  Majority:  An 
Extraordinary  Examination  of  the  American  Electorate  (New  York:  Coward, 
McCann  and  Geoghegan,  1970),  p.  213. 

45.  According  to  a  series  of  Gallup  polls,  less  than  6  percent  of  all  people 
saw  any  one  of  the  presidential  candidates  in  person  in  1968.  See  Sara 
Davidson,  "Advancing  Backward  with  Muskie,"  Harper's,  June  1972,  p.  61. 

46.  Scammon  and  Wattenberg,  Real  Majority,  pp.  214-16.  Moreover, 
television  news  shows,  documentaries,  and  other  specials,  which  are  generally 
beyond  the  direct  control  of  candidates,  rank  far  above  television  advertising 
as  the  most  important  media  influences,  at  least  for  the  split-ticket  voter.  See 
Walter  De  Vries  and  Lance  Tarrance,  Jr.,  The  Ticket-Splitter:  A  New  Force  in 
American  Politics  (Grand  Rapids,  Mich.:  William  B.  Erdemans,  1972),  p.  78. 
Recent  research  on  media  effects  in  presidential  elections  is  re{X)ried  in 
Thomas  E.  Patterson  and  Robert  D.  McClure,  The  Unseeing  Eye:  The  Myth  of 
Television  Power  in  National  Politics  (New  York:  Putnam's,  1976);  and  Herbert 
B.  Asher,  "The  Media  and  the  Presidential  Selection  Process,"  in  The  Impact  of 
the  Electoral  Process,  ed.  Louis  Maisel  and  Joseph  Cooper  (Beverly  Hills,  Calif.: 
Sage  Publications,  1977),  pp.  207-34. 
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[T]he  campaign  is  important  in  providing  the  candidate 
with  something  to  do  that  can  be  televised,  photographed, 
and  written  about  for  national  consumption.  .  .  .  Fur- 
ther, if  a  candidate  does  not  campaign  at  all,  his  op- 
position will  criticize  him  for  "not  taking  his  case  to  the 
people." 

Beyond  all  that,  however,  is  a  certain  extremely  valu- 
able symbolism  that  underlies  all  the  flesh  pressing,  baby 
kissing,  hurly-burly  of  a  campaign.  There  is  great  value 
in  a  system  that  somehow  demands  that  a  candidate  get 
sweaty  and  dirty  and  exhausted,  his  hands  bleeding,  his 
hair  messed  by  the  masses  of  people  whom  he  wants  to 
represent.  The  successful  candidate  in  America  must 
touch  the  people,  figuratively  and  literally.^^ 

How  a  candidate  does  this  is  not  well  understood,  even  if  it  is 
known  that  campaigns  often  decide  the  outcomes  of  elec- 
tions."** 

The  thrust  of  this  analysis,  however,  is  not  to  show  how  the 
conduct  of  campaigns  affects  election  outcomes.^^  Rather,  it  is 
to  establish  that  candidates  act  as  if  they  believe  their  conduct 

47.  Scammon  and  Wattenberg,  Real  Majority,  p.  217;  italics  in  original. 

48.  At  the  local  level,  party  organization  activities  do  appear  to  influence 
election  results  favorably,  including  the  vote  for  president.  See  William  J. 
Crotty,  "Party  Effort  and  Its  Impact  on  the  Vote,"  American  Political  Science 
Review  65,  no.  2  (June  1971):  439-50,  and  references  cited  therein;  also, 
Robert  J.  Huckshom  and  Robert  C.  Spencer,  in  The  Politics  oj  Defeat:  Cam- 
patgningjor Congress  (Amhersi:  Universityof  Massachusetts  Press,  197 1),  stress 
the  importance  of  campaign  organization  on  election  results.  At  the  national 
level,  on  the  other  hand,  there  is  no  clear-cut  relationship  between  the 
campaign  spending  of  each  party  and  the  outcome  of  presidential  elections. 
See  Twentieth  Century  Fund,  Voters'  Time:  Report  of  the  Twentieth  CerUury  Fund 
Commission  on  Campaign  Costs  in  the  Electronic  Era  (New  York:  Twentieth 
Century  Fund,  1969),  pp.  1 1-13;  Congressional  Quarterly, Do//arPotoa;  The 
Issue  of  Campaign  Spending  (Washington,   D.C.:   Congressional   Quarterly, 

1971),  pp.  14,  19-31;  and  Deimer  D.  Dunn,  Financing  Presidential  Campaigns 
(Washington,  D.C.:  Brookings  Institution,  1972),  p.  9.  More  opaque,  still,  is 
the  relationship  between  major  strategic  decisions  made  by  candidates,  espe- 
cially during  the  heat  of  a  close  race,  and  their  effect  on  the  vote.  See  Polsby 
and  Wildavsky,  Presidential  Elections,  pp.  184-91. 

49.  That  the  organization  and  planning  of  presidential  campaigns  is  criti- 
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matters  when  it  comes  to  making  campaign  allocations. 
Perhaps  "the  spectacle  of  seeing  one's  opponent  run  around 
the  country  at  a  furious  pace  without  following  suit  is  too 
nerve-racking  to  contemplate,"^  but  it  also  appears  that  the 
as-if  assumption  is  rooted  in  the  actual  beliefs  of  candidates, 
who,  at  least  at  the  state  and  local  level,  think  their  campaigns 
have  an  impact  on  the  election  outcome.^'  As  evidence  for  the 
postulated  goal  that  presidential  candidates  campaign  as  if 
they  seek  to  maximize  their  expected  electoral  vote,  I  have 
already  shown  that  the  3/2's  rule  that  follows  from  this  goal 
mirrors  quite  well  the  actual  campaign  allocations  of  candi- 
dates. 

The  increasing  nationalization  of  presidential  campaigns 
obviously  limits  the  applicability  of  any  resource-allocation 
model  that  makes  states  the  units  of  analysis.  It  is  worth 
noting,  though,  that  in  postulating  that  candidates  maximize 
their  expected  electoral  vote,  I  did  not  assume  that  voting  by 
individuals  in  different  states  is  statistically  independent.  If  I 
had  postulated  for  candidates  the  goal  of  maximizing  their 
probability  of  winning  a  majority  of  electoral  votes,  the 
statistical-independence  assumption  would  be  convenient, 
and  probably  necessary,  to  obtain  tractable  results. 


cal  to  a  candidate's  eventual  success  is  stressed  in  Jerry  Bruno  and  Jeff 
Greenfield,  The  Advance  Man  (New  York:  William  Morrow,  1971).  See  also 
Xandra  Kayden,  Campaign  Organization  (Lexington,  Mass.:  D.  C.  Heath, 
1978). 

50.  Polsby  and  Wildavsky,  Presidential  Elections,  p.  170.  If  the  steeliness  of  a 
candidate's  nerves  can  be  judged  by  this  standard,  Richard  Nixon's  nerves 
progressively  hardened  in  his  successive  bids  for  the  presidency:  as  an  in- 
cumbent president  in  the  1972  campaign,  he  made  only  18  campaign  ap- 
pearances, whereas  as  a  nonincumbent  in  1968  and  1960  he  made  140  and 
228  appearances,  respectively.  Yet,  though  he  cut  down  the  number  of  his 
appearances  in  successive  campaigns,  in  all  three  races  Nixon  made  dispro- 
portionally  greater  allocations  to  the  large  states  than  to  the  medium  and 
small  states. 

5 1 .  John  W.  Kingdon,  Candidates  for  Office:  Beliejs  and  Strategies  (New  York: 
Random  House,  1968),  pp.  109-14.  See  also  Robert  A.  Schoenberger,  "Cam- 
paign Strategy  and  Party  Loyalty:  The  Electoral  Relevance  of  Candidate 
Decision-Making  in  the  1964  Congressional  ZXectiom,"  Amencan  Political  Sci- 
ence Review  63,  no.  2  (June  1969):  515-20. 
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The  goal  of  maximizing  one's  expected  electoral  vote  may 
not  be  equivalent  to  maximizing  one's  probability  of  winning 
the  election.  To  illustrate,  a  candidate  who  concentrates  his 
resources  in  states  with  a  bare  majority  of  electoral  votes  may 
win  these  states  and  the  election  with  a  high  probability,  but 
his  expected  number  of  electoral  votes  will  be  relatively  small. 
On  the  other  hand,  if  he  spreads  his  resources  somewhat 
thinner  over  more  states,  he  may  increase  his  expected 
number  of  electoral  votes,  but  at  the  price  of  lowering  the 
probability  that  he  will  win  a  majority  of  electoral  votes.  Thus, 
the  two  goals  may  be  logically  inconsistent — that  is,  they  may 
lead  to  contradictory  strategic  choices  on  the  part  of  rational 
candidates.  It  does  not  seem  that  the  implications  of  these 
different  goals  will  be  seriously  contradictory  in  most  cases 
— at  least  in  two-candidate  races — but  this  question  needs 
to  be  explored  further." 

Finally,  it  should  be  pointed  out  that  several  restrictive 
assumptions  made  earlier  in  the  development  of  the  models 
can  be  relaxed.  The  minimax  solution  of  the  popular-vote 
model,  and  the  (unstable)  equilibrium  solution  of  the 
elctoral-vote  model,  hold  mutatis  mutandis  when  three  or  more 
candidates  compete  in  an  election.  Furthermore,  it  is  not 
necessary  to  assume,  as  was  done  initially,  that  the  committed 
voters  in  each  state  are  evenly  divided  at  the  outset  of  a 
campaign.  If  a  candidate's  polls  indicate,  for  example,  that  he 
is  ahead  by  particular  margins  in  some  states  and  behind  by 
particular  margins  in  others,  he  can  use  this  information  to 
determine  his  optimal  allocations  to  each  state,  given  that  he 
can  estimate  the  probable  allocations  of  his  opponent. 

This  problem  can  be  conceptualized  as  one  in  which  a 
candidate  tries  to  reduce  the  effect  of  an  opponent's  support- 
ers in  a  state  by  matching  them  against  his  own.  If  at  the  start 
of  a  campaign  one  candidate  has  more  supporters  in  a  state 

52.  Consequences  of  ihe  probability-or-winning  goal  have  recently  been 
obtained  and  are  reported  in  Mark  Lake.  "A  New  Campaign  Resource 
Allocation  Model"  (mimeographed,  New  York  University.  1978). 
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than  the  other  candidate,  the  lesser  candidate  faces  the  prob- 
lem of  winning  over  a  sufficient  number  of  uncommitted 
voters  to  neutralize  both  his  opponent's  extra  supporters  and 
those  uncommitted  voters  his  opponent  is  likely  to  pick  up, 
assuming  that  commitments  once  made  are  not  broken. 

Given  the  allocations  of  the  candidates  for  all  states  i  that 
define  pi,  and  the  distribution  of  supporters  committed  to 
each  candidate  in  each  state,  the  probability  of  neutralizing  an 
opponent's  support  and  then  going  on  to  win  is  given  by 
Lanchester's  Linear  Law,  for  which  Richard  H.  Brown  has 
provided  a  useful  approximate  solution."  Optimal  allocations 
can  be  obtained  by  maximizing  the  expected  electoral  vote 
based  on  these  probabilities  for  all  states.  Holding  size  con- 
stant, it  w6uld  appear  that  the  most  attractive  targets  by  far 
for  campaign  allocations  in  the  electoral-vote  model  are  those 
states  in  which  the  committed  voters  are  split  roughly  fifty- 
fifty. 

Finally,  it  seems  possible  that  the  models  developed  here 
may  be  applicable  to  the  analysis  of  resource-allocation  deci- 
sions in  other  political  arenas,  particularly  those  involving  the 
distribution  of  payoffs  to  members  of  a  coalition.  For  exam- 
ple, the  apportionment  of  foreign  aid,  the  commitment  of 
military  forces,  the  granting  of  patronage  and  other  favors, 
and  even  the  assignment  of  priorities  all  involve  decisions 
about  how  to  allocate  resources  among  actors  (or  programs) 
of  different  weight  or  importance.  Moreover,  these  decisions 
are  often  influenced  by  the  actions  or  probable  responses  of 
an  opponent  in  an  essentially  zero-sum  environment.  Pre- 
sumably, the  extent  to  which  decision  making  in  such  compet- 
itive situations  is  conditioned  by  the  kinds  of  goals  postulated 
in  this  chapter  could  be  determined  by  comparing  the  re- 
source expenditures  actually  made  with  the  theoretical  impli- 
cations that  these  goals  entail  (e.g.,  the  proportional  or  3/2's 
rules). 

53.  Both  a  description  of  this  law  and  an  approximate  solution  are  given  in 
Richard  H.  Brown.  "Theory  of  Combat:  The  Probability  of  Winning,"  Opera- 
tions Research  11,  no.  3  (May-June  1963):  418-25. 
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3.13.     Conclusions 


Unlike  the  spatial  models  discussed  in  chapter  1 ,  which  take 
the  positions  of  candidates  on  issues  as  their  focus  for  analy- 
sis, in  the  models  developed  in  this  chapter  I  took  these 
positions  as  given  and  instead  asked  how  a  presidential  candi- 
date should  allocate  his  resources  to  convey  as  favorable  an 
impression  of  his  positions  and  personality  as  possible.  I  as- 
sumed that  the  favorableness  of  his  image  to  uncommitted 
voters  in  each  state  would  be  a  function  of  the  amount  of 
resources  he  allocated  to  each  state,  as  compared  with  the 
amount  allocated  by  his  opponent. 

Probably  the  most  compelling  conclusion  that  emerges 
from  the  analysis,  at  least  for  noncandidates,  does  not  con- 
cern campaign  strategy  but  rather  concerns  the  severely  un- 
representative character  of  presidential  campaigns  under  the 
Electoral  College.  By  forcing  candidates — and  after  the  elec- 
tion, incumbent  presidents  with  an  eye  on  their  reelection — to 
pay  much  greater  attention  in  terms  of  their  allocations  of 
time,  money,  and  other  resources  to  the  largest  states,  the 
Electoral  College  gives  disproportionally  greater  weight  to  the 
attitudes  and  opinions  of  voters  in  these  states.  On  a  per 
capita  basis,  voters  in  California  are  2.92  times  as  attractive 
campaign  targets  as  voters  in  Washington,  D.C.;  even  greater 
than  this  ratio  of  the  most  extreme  individual  biases  is  the 
most  extreme  electoral-bias  ratio,  which  makes  California 
8.13  times  as  attractive  per  electoral  vote  as  Alaska. 

Although  no  voter  today  is  actually  deprived  of  a  vote  by 
the  Electoral  College,  an  aggregation  procedure  that  works  to 
deflate  the  weight  of  some  votes  and  inflate  the  weight  of 
others  seems  clearly  in  violation  of  the  egalitarian  principle  of 
one  man,  one  vote.  The  reapportionment  decisions  of  the 
courts  since  1962  have  upheld  this  principle,  with  reappor- 
tionment itself  obviating  the  need  for  an  institution  with  a 
large-state  "urban  bias"  like  the  Electoral  College  to  offset  the 
rapidly  fading  "rural  bias"  of  the  House  of  Representatives. 
Furthermore,  as  a  procedure  that  places  a  premium  on  gain- 
ing informauon  and  responding  to  an  opponent's  allocations 
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in  each  state,  the  Electoral  College  tends  to  encourage  ma- 
nipulative strategic  calculations  for  outmaneuvering  the  op- 
position in  each  state,  which  may  divert  a  candidate  from 
seeking  broad-based  nationwide  support. 

From  a  normative  viewpoint,  this  is  the  goal  it  seems  desir- 
able the  electoral  system  should  promote.  The  Electoral 
College  subverts  this  goal  by  giving  special  dispensation 
to  particular  states  and,  additionally,  fostering  manipulative 
strategies  in  them.^  As  an  alternative,  direct  popular-vote  elec- 
tion of  the  president,  which  would  render  state  boundaries 
irrelevant,  would  encourage  candidates  to  maximize  their 
nationwide  appeal  by  tying  their  support  direcdy  to  potential 
votes  everywhere  on  a  proportional  basis. 

54.  If  there  is  no  majority  winner  in  the  Electoral  College,  a  presidential 
election  is  resolved  in  the  House  of  Representatives  wherein  each  sute  casts 
one  vote  (for  an  example,  see  sections  4.7  and  4.8).  This  institution  reverses 
the  large-state  bias  and  gives  voters  in  states  with  only  one  representative,  like 
Alaska,  7.98  times  as  much  voting  power  (Banzhaf  index)  as  voters  in 
California.  Since  all  presidential  elections  except  two  (1824  and  1876)  have 
been  decided  in  the  Electoral  College,  the  approximately  3:1  advantage 
voters  in  large  states  enjoy  in  the  Electoral  College  has,  over  the  long  haul, 
more  than  offset  the  approximately  8:1  advantage  voters  in  small  states  enjoy 
when  the  election  is  thrown  into  the  House.  Steven  J.  Brams  and  Mark  Lake, 
"Power  and  Satisfaction  in  a  Representative  Democracy,"  Came  Theory  and 
Political  Science,  ed.  Peter  C.  Ordeshook  (New  York:  New  York  University 
Press,  forthcoming,  1978). 
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The  Plebiscitary  Presidency: 
Direct  Election  As  Class  Legislation 

by  Aaron  Wildavsky 

The  Senate  Judiciary  Committee  has,  for  the  last  13  years,  considered 
proposals  to  replace  the  electoral  college  with  a  system  of  direct  election 
of  the  President.  These  would  replace  a  present  system  of  counting  votes 
for  President  state-by-state  on  a  winner-take-all  basis,  with  a  system  that 
would  award  the  Presidency  to  the  winner  of  the  largest  number  of 
popular  votes  nationwide.  The  matter  is  controversial,  more  so  than  it 
deserves  to  be,  given  the  clear  and  demonstrable  danger  to  our  political 
system  such  a  proposal  threatens.  Beyond  the  simplistic  appeal  of 
arguments  by  proponents  that  the  votes  for  President,  cast  nationally, 
should  be  counted  nationally,  there  lurk  a  variety  of  dangers  which 
should,  from  time  to  time,  be  recalled  lest  we  forget  the  disposition  of  the 
Founding  Fathers  that  the  parts  of  the  federal  system-like  the  method  of 
electing  Presidents  and  the  governmental  structure  of  the  nation-should 
relate  to  each  other. 

Abolition  of  the  electoral  college  would  create  the  appearance  of  direct 
mass  election  and  the  reality  of  indirect  elite  manipulation.  The  proposal 
to  replace  the  electoral  college  system  with  direct  election  is  class 
legislation.  It  is  fated  to  advantage  elites,  make  voting  choices  for  citizens 
more  complex,  threaten— indeed,  more  likely  kill— our  two-party  system, 
force  a  proliferation  of  elections  and  of  candidates  for  the  Presidency,  and 
a  similar  proliferation  of  parties,  many  of  which  will  be  extreme  or 
oriented  to  single  causes. 

The  real  questions  posed  by  proposals  for  "electoral  college  reform"  are 
not,  therefore,  about  direct  election  of  the  President,  which  we  already 
have  but  about  a  mass  society,  without  intermediaries  like  parties,  which 
we  do  not  want.  The  mediation  of  the  major  political  parties  presently 
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structures  choice  through  national  conventions  and  competitive  two-party 
elections.  These  vk'ould  be  replaced  under  so-called  electoral  college  reform 
by  crovk'ds  of  candidates  making  their  appeals  to  people  solely  through  the 

media. 

The  consequences  of  so  profound  a  change  in  so  basic  a  political 
structure  as  the  electoral  college  cannot  be  limited  merely  to  the 
presidential  election  process.  I  argue,  inter  alia,  that  it  would  change  the 
Presidency  itself,  alter  parties  and  party  politics,  and  not  incidentally  since 
we  are  discussing  elites,  create  jobs  for  certain  classes  of  people  in 
America.  Direct  election  would  change  the  way  the  votes  for  President 
are  counted.  That  much  is  obvious.  It  would  have  other  consequences 
which,  perhaps  because  they  are  less  obvious,  are  less  well-known. 

Winners  and  Losers 

No  one,  for  example,  will  openly  argue  that  substituting  four  national 
elections— a  national  primary,  a  run-off  primary,  a  general  election,  and,  at 
least  as  often  as  not,  a  run-off  general  election-for  a  single  one  will  make 
work  for  media  managers  and  campaign  cohorts  instead  of  simplifying 
choice  for  citizens.  Yet  that  would  be  the  result. 

No  one  says  that  multiplying  the  number  of  political  parties  and 
candidates  by  removing  the  remaining  rationale  for  a  two-party  system  in 
presidential  politics  will  confuse  voters  instead  of  enlightening  them.  Yet 
this  would  surely  be  a  consequence  of  direct  election. 

No  one  asks  citizens  whether  they  want  "one  man— one  vote"  even  if  it 
means  removing  the  restraints  of  federal  structure  on  Presidents.  Yet  those 
restraints  would  fall  if  the  electoral  college  system  were  abandoned. 

Why,  then,  is  there  such  substantial  support  for  a  plebiscitary 
presidency? 

Polls  suggest  people  favor  direct  election.  Usually,  the  formula  is  to  ask, 
"do  you  favor  majority  rule?"  Put  that  way,  of  course  the  answer  is  yes. 
Would  people  also  favor  a  unitary  rather  than  a  federal  government? 
Would  they  prefer  multiple  parties  and  numerous  elections?  The  answers 
you  get  depend  on  the  questions  you  ask. 

The  disadvantage  of  the  electoral  college  rule  is  that  on  rare  occasions  it 
is  possible  for  a  candidate  to  be  elected  President  while  receiving  less  than 
a  plurality  of  popular  votes.  So  what?  Every  mode  of  election  contains 
weaknesses  as  well  as  strengths.  If  every  electoral  procedure  with  negative 
elements  was  ipso  facto  rejected,  it  would  be  impossible  to  have  elections 
at  all.  The  real  question,  as  always,  is  "compared  to  what?"  that  is,  how 
do  existing  arrangements  compare  to  alternatives,  especially  to  the  current 
proposal  to  count  votes  on  a  straight  national  basis  rather  than  summing 
them  up,  as  the  electoral  college  does  state-by-state  on  a  winner-take-all 
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basis?  After  all,  there  would  be  little  interest  in  electoral  methods  if  they 
did  not  distribute  power  differentially  to  various  interests  in  society.  Who 
wins  and  loses  Under  these  alternative  arrangements  is  of  prime 
importance. 

Who  stands  to  gain  from  a  plebiscitary  presidency?  People  with  time 
do,  people  with  dispensable  occupations  and  communications  skills  who 
wish  enhanced  access  to  political  power  without  having  to  cater 
day-by-day  to  a  diffuse  public.  In  short,  upper  middle  and  upper  class 
professionals  stand  to  gain.  That  is  why,  in 

recent    years,    these   elites   have    launched         There  would  be  little 
attacks  on  the  existing  intermediary  organi-  interest  in  electoral 

zations  that  stand  between  the  citizen  and  methods  if  they  did 

the  state— labor,  business,  and  parties.  All  not  distribute  power 

have   been   subject   to   sanction  and  their         differentially  to  various 
political   participation   limited.  A  plebisci-         interests  in  society.  Who 
tary    presidency,   in    which    only    national  wins  and  loses  under 

media     rather    than     state     parties    stand  these  alternative  arrange- 

between   the  mass  and  the   polity,  fits  in         ments  is  of  prime 
with  this  scheme.  So  does  distaste  for  mass         importance. 
culture,    including   vulgar   displays   at   na- 
tional  conventions,    messy   forms   of  organization   like  federalism,  and 
apparent  inconsistency  such  as  the  overlap  and  duplication  of  a  political 
system  that  has  two  of  everything-executives,  legislatures,  courts,  Houses 
of  Congress,  even  parties. 

Self-interest  lies  just  beneath  the  surface  of  such  elite  groups  for  which 
style  is  supreme.  On  what  can  groups  of  this  kind  agree?  They  can  agree 
on  procedures,  apart  from  outcomes;  that  money  should  no  longer  taint 
politics  (the  public  will  pay  for  their  campaigns);  that  meetings  will  be 
open  (to  those  who  can  afford  to  come);  and  so  on.  Substantive  issues 
would  divide  them;  procedural  issues  can  unify  them  by  submerging  class 
hostilities. 

Who  stands  to  lose  from  direct  election?  People  who  lack  education, 
high  income  or  prestigious  occupational  status  or  who  wish  to  limit  their 
participation:  in  short,  people  who  need  intermediaries  stand  to  lose. 
Political  participation  by  the  poor  or  working  or  middle  class  citizens 
requires  intermediary  organizations  like  trade  unions  or  political  parties. 
Left  alone,  without  the  customary  anchor  of  party,  faced  with  a 
bewildering  array  of  candidates,  many  of  them  unknown  or  appearing  for 
the  first  time,  citizens  will  have  little  on  which  to  base  their  choice.  Once 
having  chosen,  they  might  have  even  less  of  a  basis  on  which  to  hold 
incumbents  responsible  when  in  the  absence  of  strong  party  identifica- 
tions, a  quite  different  array  of  forces  and  choices  is  likely  to  appear  every 
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four  years. 

Under  "direct  election"  life  would  be  made  simpler  for  upper  middle 
and  upper  class  elites  who  want  to  express  their  preferences,  it  is  true,  but 
their  simpler  life  would  come  at  the  expense  of  mystifying  most 
Americans.  Those  who  use  politics  and  government  to  earn  their  livings 
would  be  advantaged  compared  to  others  who  just  need  government  in 
order  to  live  their  lives.  The  mediation  of  the  major  political  parties  would 
be  foreclosed.  Federal  elections,  mediated  through  the  states  would  be 
replaced  by  national  plebiscites  mediated,  if  at  all,  only  through  the 
media,  which  makes  less  sense  than  it  sounds. 

The  Two-Party  System  and  "Direct  Electron" 

These  new  election  elites  would  be  able  to  compete:  a)  sporadically, 
every  four  years;  b)  independently,  without  working  with  others;  and  c) 
expressively,  catering  to  a  narrowly  conceived  clientele.  The  stress,  in  such 
elite  national  politics,  would  be  on  internal  consistency  of  views  to  enable 
candidates  and  their  supporters  to  express  themselves  purely,  rather  than 
on  coalition-building  and  the  compromise  that  attends  it. 

By  contrast,  major  political  parties  require:  a)  continuity,  so  the  same 
party  is  held  responsible  over  time;  b)  community,  so  that  disparate 
interests  are  brought  together  under  the  same  banner;  and  c)  connectivity, 
so  that  the  emphasis  is  on  winning  by  discovering  what  people  want  and 
by  interpreting  to  them  what  they  ought  to  want. 

Today,  we  barely  have  a  party  system.  The  vast  majority  of  state 
legislatures  and  governorships  are  Democratic.  The  dominance  of  the 
Democratic  Party  is  so  great  in  both  Houses  of  Congress  that  in  the  near 
term  it  is  difficult  to  imagine  a  single  election  changing  that  result.  As 

things  stand  presently,  the  United  States 
Left  alone,  without  the  has,  at  best,  a  modified  one-party  system. 

customary  anchor  of  Nonetheless,  the  major  parties  still  provide 

party,  faced  with  a  be-  the  arena  in  which  the  presidential  contest 

wildering  array  of  candi-  is  decided  and  the  contest  for  the  Presi- 

dates,  many  of  them  dency,  at  least,  remains  reasonably  compet- 

unknown  or  appearing  itive.  Under  the  electoral  college's  ground 

for  the  first  time,  citizens  rules,  the  competition  is  federal  in  nature 

will  have  little  on  which  and  the  winner  is  the  one  who  wins  not  the 

to  base  their  choice.  most  votes  simply,  as  under  direct  election, 

but  the  most  votes  in  the  most  states.  Thus, 
the  candidates  and  parties  are  forced  to  make  broader,  less  extreme 
appeals,  and  politics  as  a  result,  is  both  more  moderate  and  more  stable 
than  it  might  be  otherwise. 
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Abolition  of  the  electoral  college  system,  by  removing  the  requirement 
that  pluralities  be  achieved  in  sufficient  states  to  create  national 
majorities,  v^ould  negate  the  main  function  of  a  major  party— to  nominate 
a  candidate  who  can  coalesce  sectional  into  national  priorities.  By 
removing  the  main  incentive  our  political  parties  have  to  coafesce— the 
necessity  of  creating  a  coalition  across  diverse  states  to  make  a 
majority— abolition  of  the  electoral  college  would  drive  the  last  nail  in  the 
coffin  of  our  party  system. 

Another  immediate  effect  of  non-federal  Abolition  of  the  electoral 

elections  for   Presidents   would    be   to  in-  college  system  would 

crease    vastly    the    number    of   elections,  negate  the  main  function 

parties,  and  candidates  confronting  voters.  of  a  major  party— creat- 

This   multiplicity    is   not   problematic   but         ing  a  coalition  across 
inevitable.  The  only  uncertainty  is  exactly  diverse  states  to  make  a 

how  many  there   will   be  at  a  given  time.         majority. 
Thus,  there  is  the  rather  remote  possibility 

(which  has  not  yet  occurred  in  this  century)  that  under  the  electoral 
college  procedure  a  candidate,  without  a  plurality,  might  win  a  two-party 
race.  This  must  be  weighed  against  the  vastly  increased  probability,  under 
direct  election,  that  there  will  be  many  more  candidates,  parties,  and 
elections  without,  however,  knowing  in  advance  precisely  how  many  there 
will  be.  The  adoption  of  direct  election  would  mean  trading  away  a  small 
and  calculable  uncertainty  for  a  large  and  incalculable  one. 

Under  either  system,  elections  themselves  are  easy  to  understand. 
Under  the  proposal,  there  must  be  a  run-off,  that  is,  a  second  election 
unless  at  least  one  candidate  (and  the  vice-presidential  candidate  on  the 
ticket)  receives  at  least  40  percent  of  the  vote.  Evidently,  if  past  rules 
prevailed,  at  least  one  and  probably  two  such  candidates  (one  presidential 
and  one  vice-presidential)  would  exceed  40  percent,  deciding  the  election 
then  and  there.  But  that  is  just  the  point:  Past  rules  will  not  prevail. 
Additional  parties  and  candidates  would  be  tempted  to  come  in,  both  to 
publicize  their  cause,  and  to  better  their  prospects. 

Extremism  as  a  Defense  for  Moderation 

Tiny  parties  and  cause  candidates,  enticed  in  addition  by  the  prospects 
of  public  financing  for  their  campaigns,  would  enter  so  as  to  use  this 
unparalled  opportunity  for  publicity.  Minor  party,  and  celebrity 
candidates  would  enter,  either  hoping  they  might  be  the  lucky  ones,  or 
trying  indirectly  to  influence  the  outcome.  Let  us  suppose  that  parties  of 
the  radical  right  and  left,  together  with  cause  candidates,  will  get,  all 
together,   10  percent  of  the  vote.  This  would   leave  90  percent  to  be 
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divided  by  the  candidates  of  today's  two  major  parties.  What  is  worse, 
these  two  candidates  would  probably  face  connpetition  from  several  others 
for  the  center  vote.  This  would  make  it  far  less  likely  that  any  candidate 
would  get  even  40  percent  of  the  vote,  much  less  as  much  as  45  percent, 
half  of  the  non-extreme  90  percent.  But  surely  the  losers  in  the  major 
party  nominating  processes  would  be  tempted  to  enter  either  as  spoilers  or 
on  the  chance  lightning  might  strike,  diluting  the  "winner's"  plurality 
even  more.  If  they  were  to  divide  evenly,  it  would  be  clear  to  everyone 
that  the  winner  was,  in  effect,  a  minority  President  who  received  less  than 
half  the  total. 

Under  these  or  similar  circumstances,  bargaining  with  party  extremes 
would  become  more  difficult  because  the  wings,  left  or  right,  could  run 
their  own  slates  convinced  that  their  votes  would  not  be  wasted.  (They 
would  be  right.)  It  would  also  become  more  necessary  because,  in  the 
absence  of  such  bargains  carefully,  if  not  gingerly,  struck,  the  "wings" 
could  reduce  the  mainstream  candidate's  total  below  the  necessary  40 
percent.  Plebiscitary  elections,  therefore,  will  either  lead  to  more  extreme 
major  parties  or  more  numerous  minority  parties  or  (as  luck  would  have 
it),  both.  Any  way  one  looks  at  it,  the  chances  of  having  a  200  percent 
increase  in  elections  (two  instead  of  one)  are  much  greater. 

The  only  real  chance  of  retaining  a  single  presidential  election— by 
evolving  a  dominant  major  party— is  entirely  undesirable.  As  the  minority 
party  (or,  more  likely,  parties)  become  less  and  less  representative,  they 
would  reduce  to  their  hard  cores,  thus  making  more  and  more  extreme 
appeals.  The  real  election,  as  V.  O.  Key  showed  in  his  classic  work  on 
southern  politics,'  would  be  driven  down  to  the  primary  of  the  major 
party  where  personal  appeal  provides  a  poor  substitute  for  party  principle. 

The  Withering  Away  of  the  States? 

A  plebiscitary  election,  of  course,  is  bound  to  lead  to  a  plebiscitary 
primary.  Once  the  states  have  been  eliminated  from  national  elections  it 
would  be  anomalous  to  include  them  at  the  nominating  stage.  A 
convention  of  the  state  parties  to  select  a  presidential  nominee  would  give 
way,  predictably,  to  a  nation  of  individuals  choosing  among  candidates 
who  lacked  party  labels  to  help  the  voters  differentiate. 

The  likelihood  of  a  run-off  in  the  primary  would  be  even  greater  than  in 
the  general  elections.  It  is  quite  probable  that  many  candidates— perhaps 
as  many  as  ten  of  them— might  obtain  enough  signatures  on  nominating 
petitions  to  get  on  the  ballot.  Imagine  a  crowd  of  challengers  hustling  all 

'  V.  O.  Key,  Jr.,  Southern  Politics,  Alfred  A.  Knopf,  Inc.,  New  York  (1949). 
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over  the  United  States,  campaigning  in  a  national  primary.  It  would  take, 
of  course,  enormous  amounts  of  money.  Although  government  financing 
might  be  available,  this  would  have  to  depend  upon  demonstrated  ability 
to  raise  money  previously  in  order  to  discourage  frivolous  candidates.  The 
pre-primary  campaign,  therefore,  would  assume  enormous  importance  and 
would  be  exceedingly  expensive.  It  would  also  help  if  each  of  our 
hypothetical,  but  predictable  ten  candidates  were  already  well-known.  It 
is  not  hard  to  forecast  that  nobody  would  win  a  clear  majority  in  such  a 
primary  with  a  large  number  of  contenders. 

Since  all  contenders  would  be  wearing  the  Plebiscitary  elections, 

same    party    label,   it   is  hard   to  see  how  therefore,  will  either 

voters  could  differentiate  among  candidates  lead  to  more  extreme 
except  by  already  knowing  one  or  two  of  major  parties  or  more 
their    names   in    favorable   or   unfavorable  numerous  minority 

contexts,  by  liking  or  not  liking  their  looks,  parties  or  (as  luck  would 

by  identifying  or  not  identifying  with  their         have  it),  both. 
ethnic  or  racial  characteristics,  or  by  some 

other  means  of  differentiation  having  nothing  whatsoever  to  do  with 
ability  or  inclination  to  do  the  job,  or  even  with  their  policy  positions. 
Since  patents  on  policy  positions  are  not  available,  it  is  reasonable  to 
suppose  that  more  than  one  candidate  would  adopt  roughly  the  same  set 
of  positions.  The  intellectual  content  of  the  campaign  thereafter  would 
consist  of  quibbling  about  who  proposed  what  first  and,  more  relevantly, 
who  could  deliver  better.^ 

Suppose,  then,  that  the  primary  vote  were  divided  among  several 
candidates  and  that,  as  is  the  case  for  gubernatorial  elections  in  some 
southern  states,  ten  or  twelve  aspirants  divided  the  votes.  One  possibility 
is  that  the  party  nominee  would  be  the  man  with  the  highest  number  of 
votes.  Nineteen  percent  of  the  total  vote  would  be  impressive  under  such 
circumstances,  but  nonetheless,  a  much  less  democratic  choice  than  we 
have  now.  Another  possibility  would  be  for  the  two  highest  candidates  to 
contest  a  fifty-statfe  run-off  after  the  first  primary  and  before  the  general 
election  in  a  campaign  that  would  begin  to  remind  observers  who  can 
remember  that  far  back  of  a  marathon  jitterbug  contest.  The  party  might 
end  up  with  a  good  candidate,  of  course,  if  there  were  anything  left  of 
him  to  give  to  his  party.  By  following  this  procedure,  the  United  States 
might  have  to  restrict  its  presidential  candidates  to  wealthy  athletes. 


^This  and  the  next  two  paragraphs  are  taken  from  Aaron  Wildavsky  and  Nelson  W.  Polsby, 
Presidential  Elections,  4th  Edition,  Charles  Scribner's  Sons,  New  York  (1976). 
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The  Two-Party  System  and  National  Primaries 

Such  national  primaries  would  also  weaken  the  party  system.  If  state 
experience  with  primaries  is  any  guide,  a  prolonged  period  of  victory  for 
one  party  would  result  in  a  movement  of  interested  voters  into  the 
primary  of  the  dominant  party  where  their  votes  would  count  for  more. 
As  voters  deserted  the  losing  party,  it  would  be  largely  the  diehards  who 
were  left.  They  would  nominate  candidates  who  pleased  them  but  who 
could  not  win  the  election  because  they  were  unappealing  to  a  majority  in 
the  nation.  Eventually,  the  losing  party  would  atrophy,  seriously 
weakening  the  two-party  system  and  prospects  of  competition  among  the 
parties.  The  winning  party  would  soon  show  signs  of  internal  weakness  as 
a  consequence  of  the  lack  of  competition  necessary  to  keep  it  unified. 
Since  the  long-run  weakness  of  the  Republican  Party  in  our  system  may 
come  close  to  providing  these  conditions  already,  I  believe  that  the 
institution  of  a  national  primary  would  in  this  respect  be  especially 
dangerous. 

Every  four  years,  then,  the  nation  would  face  the  likelihood  of  at  least 
two  elections,  national  in  scope  (the  regular  election  and  the  run-off 
primaries),  and  the  increased  probability  of  more  than  one  regular 
election.  One  predictable  consequence  is  confusion.  Another  is  exhaus- 
tion. A  third  is  delegitimlzation  as  elections  succeed  each  other  without 
notably  clarifying  issues  (candidates  too  far  apart  have  little  to  say  to  one 
another  and  are  more  likely  to  challenge  those  like  them  who  seek  the 
same  votes),  or  illuminating  candidates  (whom  the  electorate  sees  only  on 

television  and  who  need  no  certification  by 
One  predictable  conse-  party   leaders),  or  changing  policies  (since 

quence  is  confusion.  winning  the  Presidency  would  be  discon- 

Another  is  exhaustion.  nected  from  other  elements  of  political  life, 

A  third  is  delegitimization        such    as    Congress,    whose   cooperation   is 
as  elections  succeed  each  essential). 

other  without  notably  Not    only     would     the    Presidency    be 

clarifying  issues  or  disconnected  from  the  rest  of  political  life, 

illuminating  candidates  but  so  would  presidential  voters.  Without 

or  changing  policies.  the    effective    mediation   of  parties,   they 

would  have  to  face  alone  a  confusing  array 
of  candidates  who  conduct  themselves  as  just  described. 

The  nearly  inevitable  consequence  would  be  a  mass  society,  with  its 
atomized  individuals  who  could  interact  only  vicariously  through  the 
media.  In  such  a  society,  politics  would  come  to  resemble  launching  a 
play.  Each  time  a  new  list  of  backers  would  be  assembled.  Sometimes  they 
might  collapse  in  the  try-outs;  other  times  they  might  make  it  to  opening 


541 

night.  The  lucky  ones  might  collect  and  the  rest  recuperate  for  the  next 
production.  In  the  theatre  this  endless  cycle— birth,  death,  regeneration— is 
appropriate  because  no  one  risks  anything  except  his  own  money  or  a 
boring  evening.  A  travelling  roadshow,  however,  complete  with  financial 
angels  and  aspiring  ingenues,  and  an  audience  full  of  passive  observers 
(which  is  what  the  voters  would  become),  while  it  does  allow  a  limited 
avenue  of  expression,  is  not  exactly  a  desirable  model  for  presidential 
elections. 

The  Perilous  Presidency 

Abolition  of  the  federal   electoral   base  of  the  Presidency  must  be 
considered  in  its  relationship  to  the  rest  of  the  political  system.  Separation 
of   powers,    and    checks   and    balances,    (unless    these    are    also   to   be 
abolished),  enmesh   Presidents  in  relation- 
ships with  others— state  and  local  officials,  A  plebiscitary  presidency 
Congressmen,  interest  groups— almost  all  of         is  a  perilous  presidency, 
whom  have  a  federal  base.  What  is  to  be  Do  we  want  Presidents 
gained  by  requiring  Presidents  to  cooperate         appealing  over  the  heads 
with  forces  from  whose  electoral  connec-         of  Congress,  Governors, 
tions     they     have     simultaneously     been         and  anyone  else  out 
severed?                                                                  there,  not  as  an  extra- 

A  plebiscitary   presidency   would  be  re-         ordinary  matter,  but  as 
moved  from  the  federal  structure  of  rela-         part  of  the  usual  method 
tionships    that    inform    all    of   the    other         of  operation? 
federal  offices.  As  It  is,  one  hears  quite  a 

lot  about  differences  between  the  President  and  Congress.  Adoption  of 
direct  election  would  create  a  new  situation  altogether,  in  which  the 
constituency  of  the  Presidency  would  be  wholly  different  from  that  of  the 
Congress.  This  would  be  inevitable,  because  for  now,  congressional  and 
presidential  party  politics  hold  more  in  common  than  apart;  most 
importantly  they  share  a  necessity  for  coalitions.  Direct  election  would 
unburden  the  Presidency  of  that  necessity,  at  the  same  time  weakening 
both  its  prospects  for  some  friendly  support  from  the  Congress  when 
needed  and  the  Congress'  ability  to  exercise  restraint  should  the  President 
become  overbearing.  The  latter,  at  least,  would  still  be  possible, 
understand,  but  only  through  confrontation  of  the  President  by  Congress, 
rather  than  by  political  cooperation. 

A  plebiscitary  presidency  is  a  perilous  presidency.  Do  we  want 
Presidents  appealing  over  the  heads  of  Congress,  Governors,  and  anyone 
else  out  there,  not  as  an  extraordinary  matter,  but  as  part  of  the  usual 
method  of  operation?  Has  our  experience  taught  us  to  love  Presidents  so 
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well  we  wish  to  set  them  up  outside  the  political  structure  we  depend 
upon  to  restrain  them?  Do  we  hate  them  so  much  we  wish  to  separate 
them  from  sources  of  party  support  in  the  states  and  in  Congress,  which 
they  will  need  in  hard  times? 

What  should  be  done?  The  defects  of  the  electoral  college  are  its 
anachronistic  appearance,  its  complexity,  and  the  possibility  it  can 
produce  a  minority  candidate.  Obviously,  a  simple  and  more  modern 
method  would  be  desirable.  Equally  obviously,  direct  election,  as  it  is 
called,  is  worse.  One  change  would  be  desirable:  requiring  electors  to  vote 
for  the  candidate  to  whom  they  are  pledged.  This  would  eliminate 
skullduggery  even  as  a  threat.  The  disappearance  of  this  remote 
eventuality  would  enable  us  to  ask  whether  we  want  federal  elections  or 
unitary  elections.  Debate  could  focus  on  the  consequences  of  different 
voting  rules  for  power,  politics,  and  people.  Instead  of  having  to  defend 
the  electoral  college,  one  would  be  defending  federalism.  And,  instead  of 
opposing  the  electoral  college,  one  would  have  to  oppose  the  federal 
principle  in  presidential  elections.  Then  the  question  of  who  benefits  from 
a  plebiscitary  presidency  might  receive  the  attention  it  deserves. 
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MADISON'S  VIEWS  ON  ELECTORAL  REFORM 

Donald  O.  Dexjcey 
Assistant  Editor,  The  Papers  oj  James  Madison 

COMPLAINTS  about  the  way  the  President  of  the  United  States  is  elected 
are  an  old  story  in  American  history.  As  early  as  1823  —  before  the 
disputed  election  of  1824-25,  in  which  John  Quincy  Adams  won  the 
majority  of  votes  in  the  House  of  Representatives  even  though  Andrew  Jackson 
won  the  majority  in  the  nation  —  there  were  cries  for  change.  And  one  of  the 
advocates  of  change  was  the  Father  of  the  Constitution  himself,  James  Madison. 
He  admitted  that  the  impatience  for  adjournment  and  the  resulting  haste  in- 
evitable in  any  convention  had  resulted  in  an  imperfect  electoral  system,'  and  he 
suggested  an  amendment  to  improve  it.  Yet  it  was  typical  of  Madison  that  he 
was  far  less  extreme  than  most  other  critics  of  the  electoral  system.  In  fact,  he 
spent  as  much  effort  in  defending  the  electoral  system  provided  in  the  Constitu- 
tion as  in  seeking  improvements  upon  it. 

While  Madison  admitted  that  the  electoral  system  might  well  be  improved, 
he  still  thought  that  it  deserved  credit  rather  than  condemnation  for  the  men 
which  it  had  placed  at  the  nation's  head.  He  felt  little  alarm  for  the  future  when 
he  considered  the  seven  men  whom  he  had  seen  elected  President.  They  were 
all  men  of  a  national  character  and  background.  Only  rarely,  he  thought,  could 
a  presidential  election  elevate  a  man  who  would  discredit  the  office.  And  even 
that  rare  misfit  would  surely  be  turned  out  at  the  next  election.  He  was  certain 
that  the  elective  system  already  at  hand  would  be  a  sufficient  safeguard  against 
incompetence  or  viciousness  in  the  White  House.* 

It  was  the  departure  from  the  electoral  system  provided  in  the  Constitution 
whicnKladisorT  criticized  prim"ariT>\Therefor^7~-htf  "basic  "retorm^-^A^gs^  aretum" 
to  the  constitutional  system  of  elections  which  had  been  supplanted  by  the 
operations  of  political  parties.  For  one  thing,  he  urged  that  the  presidential  elec- 
tor should  become  what  he  was  originally  intended  to  be  —  a  prominent  states- 
man chosen  by  the  people  to  decide  for  them  who  should  be  President.  When 
an  amendment  was  proposed  which  would  have  replaced  the  electors  by  a  direct 
election^  Madison  declared  that  "there  areadvantages  in  the  intervention'~of 
Ftors,  and  inconveniences  in~a" direct  vpte/bythe^Deogle"  which  the  aHvocates 

rtfj-Viangpy^grg^oTgetting. 

The  arguments  which  he  cited  in  favor  of  the  electoral  system,  however, 
are  the  very  arguments  which  today  are  often  cited  against  it.  He  contended 
that  the  candidates  for  electors  would  be  personally  known  in  the  electoral 
districts,  so  the  people  would  be  better  able  to  judge  their  merits  than  those  of 
presidential  candidates  and  thus  they  would  turn  out  in  greater  numbers  at 
^elections.  Today's  critic  of  the  electoral  system  would  say,  on  the  other  hand, 
that  the  people  are  better  able  to  judge  the  national  figures  whose  opinions  on 
major  issues  are  a   matter  of  public   record   than   the   unknowns   who  run   as 

'Madison  to  George  Hay,  August  23,  1823,  Library  of  Congress:  Papers  of  James  Madison. 
*  Madison  to  James  Hillhouse,  May  17,  1830,  ibid. 
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electors  or  as  delegates  to  nominating  conventions.  Another  advantage  cited  by 
Madison  for  the  old  system  was  that  in  some  cases  the  electors  might  be  inten- 
tionally left  to  exercise  their  own  judgment,  enabling  them  to  use  their  superior 
knowledge  in  choosing  a  President.  One  of  the  principal  arguments  used  today 
against  the  system  is  the  danger  that  an  elector  might  do  just  that.'  A  third 
advantage  of  the  electoral  system  was  that  it  would  allow  the  elector  to  vote  for 
his  constituents'  second  choice  if  he  saw  that  the  chances  of  their  first  choice 
were  hopeless.  Yet  this  would  have  opened  the  electoral  college  to  the  same 
opportunties  for  horsetrading,  smoke-filled  rooms,  and  dishonesty  as  are  com- 
plained about  in  the  modem  nominating  convention. 

He  also  feared  that  if  the  people  were  entrusted  with  the  power  of  choosing 
their  Chief  Executive,  their  response  would  be  based  too  much  upon  emotion. 
Unusual  circumstances  in  an  election  might  make  them  over-excited  and  unrea- 
soning in  their  choice.  But  usually  they  would  become  pessimistic  and  feel  that 
their  individual  votes  would  not  make  any  difference  in  an  election  depending 
upon  millions  of  votes.  Public  apathy  would  enable  active  partisans  to  push  to  the 
top  of  the  list  candidates  for  whom  the  great  majority  felt  no  liking.  If  none  of  the 
candidates  got  a  majority,  the  House  of  Representatives  might  then  have  to  choose 
among  three  candidates,  any  one  of  whom  the  general  public  might  disapprove.* 

Another  return  to  the  electoral  system  as  originally  intended  which  Madi- 
son advocated  was  the  re-establishment  of  the  district  system  of  voting.  The 
Constitution  provided  one  elector  for  each  member  of  Congress,  and  Madison 
assured  his  correspondents  that  it  was  the  intention  of  those  who  framed  and 
ratified  the  Constitution  that  the  electors  would  be  chosen  within  their  respective 
districts,  rather  than  in  statewide  elections.  Even  in  Madison's  time  the  bloc 
system,  under  which  the  candidate  receiving  a  bare  majority  of  votes  in  a  state- 
wide election  would  get  all  of  that  state's  electoral  votes,  was  well  established. 
h-Iadison  thoroughly  disapproved  of  bloc  votes  by  the  states  and  declared  that 
most  states  voted  that  way  only  because  there  seemed  to  be  no  other  way  to 
prevent  the  states  which  first  adopted  that  method  from  wielding  an  inordinate 
influence  upon  the  elections.  He  did  not  add  that  his  own  Virginia  was  one 
of  the  states  which  instituted  the  change-over,  establishing  the  bloc  method  of 
voting  in  1800  to  deprive  John  Adams  of  the  electoral  votes  of  the  state's  five 
Federalist  districts.  T>>e  Federalists  retaliated  by  adopting  the  same  voting 
method  in  their  strongholds.'  By  1823,  Madison  heartily  approved  of  an  amend- 
ment designed   to   require   district   elections.    A   return   to   the   district   system 

'The  sincerity  of  Madison's  advocacy  of  the  independent  elector  could,  perhaps,  be  tested  if  only 
he  had  left  a  written  comment  upon  AJCilliam  Plumer's  rebel  vote  in  1320,  which  prevented 
Madison's  friend  Monroe  from  gaining  a  unanimous  vote.  If  Madison  wrote  anything  on  this 
incident,  he  apparently  purged  it  from  his  files  before  he  died. 

'Madison  to  Robert  Taylor,  January  30,  1826,  ibid.  Madison  did  not  extend  his  pessimism  about 
direct  elections  into  a  cyclical  theory,  but  he  might  logically  have  done  so.  If  he  was  correct 
about  the  sort  of  President  who  would  emerge  from  an  apathetic  election,  we  could  justly 
anticipate  that  the  ne.xt  election  would  be  a  "crusade"  in  which  the  public  would  be  greatly 
concerned  about  removing  the  incumbent.  TTie  public  excitement  would  probably  die  down 
by  the  following  election,  and  a  cycle  of  alternating  apathetic  and  emotional  elections  would 
be  established. 

'Samuel  Eliot  Morison,  The  Life  and  Leuers  of  HaiTison  Gray  Otis,  Federalist,  1765-1848 
(Boston:  Houghion-Mifflin,  1913),  I,  186-87. 
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would  re-enfranchise  districts  which  were  invariably  in  the  minority  and  whose 
votes  were  thus  counted  against  the  candidate  of  their  choice.  It  would  provide 
the  added  benefit  of  weakening  sectionalism.  So  long  as  the  states'  electoral  votes 
were  cast  as  a  bloc,  a  section  might  have  the  appearance  of  a  monolithic  unity. 
But  if  the  vote  were  cast  by  districts,  areas  of  discontent  would  be  more  obvious 
and  the  force  of  the  geographic  parties,  whose  influence  Madison  feared,  would 
be  weakened.* 

Madison  also  disapproved  of  a  plurality  election,  which  was  advocated  by 
some  of  the  opponents  of  the  Constitution's  electoral  system.  He  did  not 
want  elections  to  be  determined  by  the  House  of  Representatives,  as  will  be 
shown  later,  but  he  preferred  even  that  to  a  system  in  which  the  candidate 
receiving  the  most  votes  —  though  not  a  majority  —  would  automatically  be- 
come President.  He  feared  that  if  the  President  could  be  chosen  by  a  mere 
plurality  it  would  permit  the  election  of  vastly  inferior  candidates.  Thirty  per 
cent  of  the  voters  —  presumably  the  irresponsible  third  —  might  favor  one 
candidate  who  would  not  even  be  considered  by  the  rest  of  the  voters;  but  the 
other  voters  might  divide  their  ballots  among  several  other  candidates,  all  of 
them  superior  to  the  first  but  none  receiving  as  many  votes.  Rather  than  let  such 
a  candidate  become  President  automatically,  Madison  preferred  the  constitutional 
system  by  which  the  House  of  Representatives  would  choose  among  the  candi- 
dates receiving  the  most  votes.^  TTie  chance  of  becoming  President  by  a  plurality 
would  increase  the  hopes  of  men  who  had  no  business  having  presidential  aspira- 
tions and  would  stimulate  political  intrigues.*  A  plurality  of  votes  might  actually 
express  the  will  of  the  public  in  certain  cases,  he  admitted,  but  it  could  not 
be  depended  upon  to  do  so  generally.  And  when  the  votes  were  divided  among 
a  considerable  number  of  candidates,  as  would  certainly  be  the  case  if  the 
majority  election  were  replaced  by  a  plurality  election,  it  would  be  impossible 
to  make  any  inference  as  to  the  public's  wishes.' 

Still  another  change  which  Madison  opposed  was  one  to  prevent  the  Presi- 
dent from  succeeding  himself.  In  1830,  just  as  in  1787,  Madison  denied  that 
the  re-eligibility  of  the  President  made  him  a  threat  to  the  independence  of  the 
legislature.*"  This  completed  Madison's  case  for  the  electoral  system  as  provided 


•Madison  to  George  Hay,  August  23,  1823,  Library  of  Congress:  Papers  of  James  Madison. 

'TTie  Constitution  provided  that  the  choice  would  be  confined  to  the  five  leading  candidates,  but 
the  Twelfth  Amendment  confined  the  choice  to  the  top  three. 

"Madison  to  George  Hay,  August  23,  1823,  Library  of  Congress:  Papers  of  James  Madison.  Here 
would  have  been  the  place  for  Madison  to  speak  out  for  the  rwo-party  system,  if  he  strongly 
favored  it  or  if  he  had  given  the  matter  much  thought.  A  change  to  plurality  elections 
would  inspire  hope  in  minor  parties  which  had  no  chance  of  ever  becoming  majority  parties 
but  which  might  gain  a  plurality  if  factions  of  the  major  parties  should  break  their  alle- 
giances in  hopes  of  gaining  greater  authority.  He  never  spoke  for  or  against  the  two-party 
system,  but  his  concern  over  the  threat  of  sectional  panies  and  his  resulting  advocacy  of 
great  national  parties  embracing  all  sections  and  all  states  prob.nbly  would  have  ciuscd  him 
to  advocate  the  two-party  system  if  he  had  felt  that  it  needed  his  aid.  Madison  often  re- 
gretted the  need  for  any  parties  at  all,  but  since  they  did  seem  necessary  he  doubtless  would 
have  preferred  two  large  parties  to  a  multitude  of  minor  ones. 

'Madison  to  Henry  Lee,  January  14,  1825,  Library'  of  Congress:  Papers  of  James  Madison. 

'"Madison  to  Robert  Lee,  February  22,  1830,  Rosenbach  Foundation,  Philadelphia;  Max  Farrand 
(ed.),  The  Records  of  the  Federal  Convention  (New  Haven:  Yale  University  Press,  1911), 
1.97. 
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in  the  Constitution  —  and  quite  a  complete  one  it  was.  He  argued  for  the  re- 
tention of  a  college  of  electors  and  thus  against  the  direct  election  of  the  Presi- 
dent. He  advocated  the  re-establishment  of  district,  as  opposed  to  statewide,  elec- 
tions of  presidential  electors.  He  insisted  that  the  President  continue  to  be  elected 
by  a  clear  majority,  not  just  a  plurality,  and  that  he  remain  eligible  for  re-election. 
Madison's  general  approval  of  the  electoral  system  established  in  1787  did 
not  imply  complete  satisfaction  with  all  of  its  provisions,  however.  He  had 
no  thought,  for  instance,  of  undoing  the  reform  effected  by  the  Twelfth  Amend- 
ment. A  return  to  the  prior  system  in  which  the  electors  voted  for  two  candidates 
on  the  same  ballot  —  the  candidate  with  the  greatest  total  becoming  President 
and  the  one  who  was  second  becoming  Vice  President  —  was  actually  suggested 
by  some  reformers  but  Madison  demurred.  He  had  advocated  this  two-vote 
system  in  the  Constitutional  Convention,"  but  the  unforeseen  development  of 
political  parties  ruined  the  system. 

A  party  vote   permitted   the   harrowing   experience   of    1800-1801,   when 
Thomas  Jefferson  and  Aaron  Burr  tied  in  the  electoral  vote  and  the  Federalists 
in  the  House  of  Representatives  held  the  determining  vote  as  to  which  of  the 
two  Republicans  would  be  elevated  to  the  presidency.   Every  Republican  elector 
voted  for  Jefferson,   presumably  for  President,   and   for  Burr,   presumably  for 
Vice  President;  but  when  the  votes  were  counted  and  the  two  were  tied,  Burr 
had  as  firm  a  constitutional  claim  to  the  top  office  as  Jefferson.  This  event  killed 
any  enthusiasm  which  Madison  might  still  have  retained  for  the  two-vote  elec- 
toral system.    Tlie  Twelfth  Amendment,  providing  for  separate  votes  for  the 
two  offices,  was  passed  in  1804  to  prevent  the  recurrence  of  such  a  situation 
in  the  future.    Madison's  letters  and  papers  give  no  clue  to  his  opinion  of  the 
Twelfth  Amendment  when  it  was  enacted  and  ratified,  but  it  is  plain  that,  by 
1823,  he  strongly  favored  it.   He  protested  that  the  services  to  be  performed  by 
ihe  President  and  Vice  President  were  entirely  different,   except  in  the  rare 
contingency  of  the  President's  death.   Therefore,  he  insisted  upon  a  distinction 
between  the  votes  for  these  offices.    Besides,  there  existed  under  the  former 
system  the  threat  of  "occasional  transpositions"  in  which  a  man  considered  by  a 
majority  of  voters  as  a  suitable  Vice  President  might  gain  the  presidency  by  draw- 
ing as  many  votes  as  the  man  whom  the  public  obviously  preferred  as  President." 
In  1823,  Madison  suggested  an  amendment  which  he  hoped  would  preserve 
the  advantages  of  the  electoral  system  provided  in  the  Constitution  while  root- 
ing out  some  of  its  flaws.   It  again  granted  two  votes  to  each  elector.  Each  elector 
was  to  vote  for  his  first  and  second  choices  for  President  as  well   as  his  first 
rwo  choices  for  Vice  President.    If  any  candidate  received  a  majority  of  presi- 
dential votes  on  the  list  of  first  choices,  he  would  automatically  become  Presi- 
dent.  If  not,  and  if  there  were  a  majority  of  votes  for  any  single  candidate  on 
the  list  of  second  choices,  then   that  candidate  would  become  President.    If 
neither  list  had  a  majority  candidate,  then  the  two  lists  would  be  combined  and 
Congress  would  choose  between  the  two  candidates  with  the  greatest  combined 


'  Farrand,  op.  cit.,  II,  114. 

'Madison  to  George  Hay,  August  23,  1823,  Library  of  Congress:  Papers  of  James  Madison. 
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total.  The  same  procedure  would  be  used  in  selecting  the  Vice  President  from 
the  two  separate  lists  of  candidates  for  that  office. 

In  the  letter  first  announcing  this  scheme,  Madison  was  undecided  whether 
it  would  be  best  to  let  Congress  choose  between  two  or  among  three  leading 
candidates  when  the  electoral  college  failed  to  give  one  candidate  a  majority. 
He  suggested  that  if  Congress  were  given  a  choice  among  the  three  leading  candi- 
dates, there  was  "a  better  chance  of  merit"  than  if  the  vote  were  confined  to  two. 
The  third  candidate  might  sometimes  be  the  voters'  real  preference,  once  all  but 
the  leading  candidates  were  eliminated.  The  disadvantage  of  widening  the  field 
to  three  was  that  it  would  make  it  more  difficult  to  obtain  a  prompt  and  quiet 
decision.  If  the  field  were  confined  to  two  candidates,  one  or  the  other  would 
almost  certainly  have  a  majority  support.  He  stated  no  conclusion  as  to  which 
of  these  arguments  weighed  the  most  with  him,  but  his  proposal  later  in  that 
same  letter  that  Congress  should  choose  between  the  two  leading  candidates 
indicates  that  in  this  case  the  certainty  of  a  peaceful  election  outweighed  the 
possibility  of  obtaining  a  man  of  somewhat  superior  merit  in  the  office." 

This  plan  would  have  lessened  the  necessity  of  Congress*  interference  in 
the  presidential  election  by  doubling  the  chance  that  the  electors  themselves 
would  reach  a  final  decision.  It  would  also  have  disposed  of  the  most  obnoxious 
feature  of  that  interference  —  the  provision  that  each  state  would  have  a 
single  vote  when  the  House  of  Representatives  chose  the  President  from  among 
the  candidates  polling  the  most  electoral  votes.  Giving  each  state,  whatever 
its  size  and  population,  a  single  vote  in  so  important  a  matter  was,  to  Madison, 
too  "great  a  departure  from  the  Republican  principle  of  numerical  equality" 
to  be  defended.  Therefore  an  amendment  of  the  Constitution  should  be  under- 
taken by  "all  its  considerate  &,  best  friends,"  to  rid  the  Constitution  of  this  ob- 
noxious feature.'*  Madison's  plan  provided  for  a  joint  ballot  of  all  members  of 
the  Senate  and  House  of  Representatives  to  choose  between  the  two  leading 
candidates  whenever  the  electoral  college  should  fail  to  give  a  majority  in  its 
balloting  for  President  or  Vice  President.  By  granting  a  vote  to  each  member  of 
the  House  of  Representatives  he  was  making  the  body  which  would  make  this 
great  decision  more  reflective  of  the  nation  as  a  whole,  for  the  representatives 
were  chosen  by  population;  by  including  the  senators  he  was  making  a  slight 
concession  to  the  small  states,  for  this  assured  them  that  they  would  still  retain 
a  somewhat  larger  vote  than  their  population  justified. 

Despite  this  more  democratic  way  for  Congress  to  finish  the  task  which 
the  electoral  college  had  begun,  Madison  hoped  that  his  complex  system  of 
double  votes  and  separate  lists  of  candidates  would  make  the  electoral  college 
competent  to  render  a  final  decision  in  most  presidential  elections.  This  wish 
was  characteristic  of  him,  for  even  during  the  Constitutional  Convention  he 
urged  that  all  possible  means  be  sought  to  prevent  elections  from  being  settled 
in  Congress."  He  feared,  however,  that  the  electors  would  fail  to  elect  a  Presi- 


'  Ibid. 
'  Ibid. 
'  Farrand,  op.  cit.,  II,  513. 
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dent  in  about  95  per  cent  of  the  presidential  elections  and  that  the  House  of 
Representatives  would  have  the  final  decision.  The  unanimity  of  sentiment  for 
George  Washington  as  President  and  the  rapid  development  of  political  parties 
sent  this  prediction  awry. 

Another  advantage  of  Madison's  plan  to  give  the  electors  a  double  vote 
was  the  likelihood  that  it  would  kill  any  plan  to  call  for  a  second  vote  by  the 
electoral  college  when  its  first  vote  was  indecisive.  Such  a  plan  was  proposed  in 
Congress  in  1823  and  Madison  protested  that  it  would  provide  too  much  op- 
portunity for  graft.  Hg^ feared  jhai;  if  the  election  were  drawn  nut  long  enough 
to  prnvideasecond  electoral  vote,  there  would  hf  too  miirh  chance  for  "extra: 
neous  management  &  intrigue."  Besides,  a  second  election  would  be  much  more 
trouble  and  expense  than  Madison's  own  scheme  of  providing  the  second  vote 
at  the  same  time  as  the  first.  Furthermore,  a  second  vote  by  the  electors  might 
only  confuse  and  upset  them  and  still  result  in  an  impasse  which  would  have 
to  be  solved  by  Congress.^* 


"Madison  to  George  McDuffie,  January  3,  1824,  Library  of  Congress:  Papers  of  James  Madison. 
Besides  McDuffie,  Madison  sent  his  amendment  proposal  to  George  Hay  (August  23,  1823), 
Thomas  Jefferson  (January  H,  1824),  and  Roben  Taylor  Ganuary  30,  1826).  These  letters, 
or  retained  copies  of  them,  are  all  in  the  same  repository. 
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r^  iob  of  maiiaged  propaganda,  aimed 
,*!«'*'  '  jj  of  the  war,  or  a  slate  of  con- 
^'**b^htnd  the  facade  of  Nixon  order.  The 
/^^l  smiled  and  said  nothing.  The  junior 
^j^'^'^j.  ,^g,  u5  hope  that  it  is  the  former." 
i«^/i"ted  a  suspicion  that  it  is  the  latter, 
^"certainly  is  more  disorder  behind  the  facade 
"^'e' early  show  of  Nixon  efficiency  indicated, 
j^jjjinger's  expanded  national  security  opera- 
'"^or  instance,  is  hardly  the  model  of  efficiency 
Oiat  the  President,  among  others,  has  imagined  it  to 
.  The  section  heads  of  Kissinger's  staff,  men  of 
some  distinction  in  their  various  fields,  rarely  see  him 
except  at  National  Security  Council  meetings  dealing 
with  their  subjects.  Kissinger  has  refused  so  far  to 
appoint  a  deputy  with  overall  authority,  and  he  him- 
self is  so  burdened  with  the  President's  demands  and 
with  Council  business  that  he  has  no  time  for  orderly 
management  of  the  staff.  The  backlog  of  unattended 
policy  paper  on  his  desk  is  always  enormous.  He  goes 
at  it  by  fits  and  starts,  and  tries  to  make  up  for  the 
delays  by  demanding  responses  to  his  inquiries,  from 
his  own  staff  and  from  the  Department  of  State,  with- 
in what  the  victims  consider  to  be  impossibly  short 
time  limits.  There  is  no  evidence  that  all  of  this  has 
affected  the  quality  of  Kissinger's  service  to  the  Pres- 
ident, which  is  what  matters,  but  it  contrasts  oddly 
with  the  image  of  cool  proficiency  that  the  Nixon 
White  House  tries  to  project. 

For  an  example  of  serious  botchery,  let  us  turn  to 
the  ABM  issue  and  the  Administration's  management 
of  it.  Behind  his  appearance  of  aggressive  confidence, 
there  is  no  sadder  figure  in  Washington  than  Defense 
Secretary  Laird.  He  is  said  at  the  Pentagon  to  sense 
that  he  somehow  failed,  in  his  televised  testimony  be- 


fore the  Senate  Armed  Services  and  Foreign  Relations 
committees,  to  put  himself  and  the  Safeguard  system 
he  was  defending  across  as  he  intended  to  do.  He  said 
at  one  point  that  he  wanted  more  than  anything  else 
to  be  remembered  as  "the  Secretary  of  Peace,"  and 
at  another  that  his  mother  had  told  him  after  one  of 
his  appearances  that  the  average  viewer  would  be 
expecting  the  world  to  go  up  in  nuclear  dust.  How  is 
it,  he  keeps  asking  his  intimates,  that  his  talk  about 
giant  Soviet  SS-9  rockets  and  the  Soviet's  aiming  for 
a  "first-strike  capability"  could  have  been  so  misun- 
derstood? Cartoons  like  the  one  printed  here  are  said 
to  pain  him  deeply.  Was  he  not,  as  a  Congressman, 
known  as  "Mr.  Health"  because  of  his  long  and  effec- 
tive advocacy  of  large  appropriations  for  health  care 
and  research?  Surely,  he  says  in  private,  sensible  citi- 
zens cannot  fail  to  realize  that  he  would  much  rather 
be  devoting  the  billions  now  going  for  defense  to  the 
nation's  social  needs.  He  must  have  done  something 
wrong,  he  acknowledges,  but  he  cannot  for  the  life  of 
him  figure  what  it  was. 

The  President,  watching  the  opposition  to  Safe- 
guard mount  in  the  Senate  and  in  the  country,  should 
be  able  to  figure  it  out  if  he  puts  his  mind  to  it.  All 
he  has  to  do  is  remember  certain  episodes  in  the  1968 
campaign.  Congressman  Laird  accompanied  the  can- 
didate as  his  official  hatchet-man,  saying  the  rude 
things  and  dropping  hints  of  Democratic  perfidy  that 
were  thought  to  be  too  crass  for  Mr.  Nixon.  On  at 
least  two  occasions.  Congressman  Laird  overspoke 
himself  and  Nixon  had  to  explain  away,  as  best  he 
could,  the  resultant  messes.  Just  why,  after  this  expe- 
rience. President  Nixon  placed  Melvin  Laird  at  the 
head  of  the  Defense  Department  is  a  puzzle  that  be- 
comes more  interesting  by  the  day. 


The  Popular  Election  of  Future  Presidents 

Wait  a  Minute! 


by  Alexander  M.  Bickel 

The  House  Judiciary  Conunittee  last  week  approved  a 
proposal  for  a  constitutional  amendment  abolishing  the 
electoral  college  and  substituting  direct  popular  elec- 
tion of  Presidents.  While  he  had  said  initially  that 
popular  election  was  not  his  first  preference,  Mr. 
Nixon  later  told  a  press  conference  that  if  the  Senate 
and  House  adopted  the  proposal,  he  would  support  it. 
And  now  the  President  is  quoted  as  promising  that  he 


will,  given  Congressional  approval  of  the  amendment, 
"throw  the  full  weight  of  his  office  behind  the  drive 
for  ratification."  The  amendment  would  be  effective 
one  year  after  the  21st  day  of  January  following  rati- 
fication by  three-quarters  (38)  of  the  state  legislatures. 
Thus,  the  chances  that  a  President  will  be  elected  by 
direct  popular  vote  in  1976,  though  probably  not  in 
1972,  look  better  than   they  ever  have.   But  perhaps 
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Coneress  and  the  country  may  still  be  induced  to 
pause  for  a  second  thought. 

One  objection  to  the  electoral  college  as  it  now  op- 
erates is  that  it  can  put  in  office  a  minority  President 

-  not  merely,  like  any  other  system  being  discussed,  a 
plurality  President,  but  a  candidate  who  had  fewer 
votes  than  his  chief  opponent.  That  is  indeed  theoreti- 
cally possible,  and  it  has  happened  once  in  normal  cir- 
cumstances, though  not  in  this  century.  But  it  is  at  all 
likely  to  happen  only  when  the  election  is  a  toss-up, 
as  in  1888,  when  100,000  votes  divided  Cleveland 
from  Benjamin  Harrison.  In  such  circumstances,  it  is 
pretty  doctrinaire  to  think  of  either  man  as  the  popu- 
lar winner.  If  there  were  no  other  considerations  in 
play,  it  might  be  as  well  not  to  run  even  this  risk.  But 
other  considerations  are  in  play,  and  they  are  very 
substantially  more  important. 

Proponents  of  the  popular  election  claim  that  the 
electoral  college  is  malapportioned  in  favor  of  the 
small  states.  And  so  it  is,  formally,  because  the  elec- 
toral college  assigns  to  each  state  as  many  electoral 
votes  as  the  state  has  Congressmen  and  Senators,  and 
each  state  has,  of  course,  two  Senators  regardless  of  its 
population;  and  it  gets  one  Congressman  even  if  the 
state  is  a  good  bit  smaller  than  any  single  Congres- 
sional district  in,  say.  New  York.  If  each  state's  elec- 
toral vote  were  divided  -  precisely  or  approximately 

-  in  proportion  to  the  popular  vote  cast  for  each 
Presidential  candidate,  the  malapportionment  would 
be  quite  real,  and  might  have  considerable  effect. 
(Mr.  Nixon  has  said  that  proportional  division  of  the 
electoral  vote  is  what  he  would  like  to  see  done.)  But 
as  things  now  stand,  we  do  not  have  a  proportional 
system.  The  electoral  votes  of  each  state  are  cast  by 
the  unit  rule  -  winner  takes  all.  This  is  not  consti- 
tutionally required,  but  it  has  been  the  uniformly 
followed  practice  for  well  over  a  century. 

V-^wing  to  the  operation  of  the  unit  rule,  the  mal- 
apportionment in  the  electoral  college  in  favor  of 
the  small  states  is  for  the  most  part  only  apparent, 
not  in  practice  real.  The  candidate  who  carries  New 
York  or  Illinois  by  a  50,000  or  even  5,000  plurality 
or  majority  gets  a  greater  number  of  electoral  votes 
than  he  can  obtain  by  carrying  several  smaller  states 
by  larger  popular  majorities.  For  this  reason,  the 
system  is  malapportioned  in  favor  of  the  big  indus- 
trial states,  in  which  party  competition  is  vigorous, 
and  which  generally  swing  by  relatively  small  per- 
centages of  the  popular  vote.  Not  only  that;  the  sys- 
tem is  in  effect  malapportioned  in  favor  of  cohesive 
interest,  ethnic  or  racial  groups  within  those  big  states, 
which  often  go  very  nearly  en  bloc  for  a  candidate, 
and  can  swing  the  state's  entire  electoral  vote. 

Mr.  John  F.  Banzhaff,  III  has  expressed  all  this 
mathematically.  Defining  voting  power  as  "the  abil- 
ity to  affect  decisions  through  the  process  of  voting," 


he  has  concluded  that  voters  in  New  York  and  Cali- 
fornia have  over  two  and  one-half  times  as  mucfe 
voting  power  (i.e.,  as  much  chance  to  affect  the  rva- 
tional  result  in  a  Presidential  election)  as  voters  in 
smaller  states.  .Pennsylvania,  Ohio,  Michigan,  Illi- 
nois, even  Massachusetts  are  also  substantially  ad- 
vantaged. This  fact  governs  the  strategy  of  modem 
Presidential  campaigns  and  the  decision  of  the  nomi- 
nating conventions,  and  has  in  our  day  resulted  in  the 
orientation  of  the  Presidency,  as  a  rule,  toward  an 
urban  constituency.  That  orientation  of  the  Presi- 
dency, countervailing  a  tendency  in  Congress  toward 
more  conservative,  rural  and  small-town  attitudes, 
would  be  less  secure  under  a  system  of  popular  elec- 
tion. With  popular  elections,  a  hard  campaign  aimed 
at  New  York  or  California  could  get  a  candidate  some 
few  hundred  thousand  votes  that  he  might  not  other- 
wise have  obtained.  So  would  a  campaign  designed  to 
appeal  to  the  Southern  or  the  Mountain  states,  let 
us  say.  There  is  more  paydirt  now  in  large  industrial 
states.  If  Presidents  were  elected  by  popular  vote, 
there  might  be  more  to  gain  elsewhere. 

On  balance,  therefore,  the  smaller  states,  especially 
those  that  are  relatively  homogeneous  and  nearly 
one-party,  should  prefer  popular  election  over  the 
present  system.  But  that  does  not  mean  that  some 
small-state  Senators  and  Representatives  may  not 
also  perceive  possible  advantages  in  the  present  sys- 
tem. There  is  first  of  all  a  symbolic  value  in  play  for 
the  small  states,  since  the  electoral  college,  on  its 
face,  confirms  the  federal  structure,  and  the  equality, 
as  in  the  Senate,  of  all  states,  large  and  small.  Sec- 
ondly, circumstances  are  conceivable  in  wliich  tiny 
shifts  of  popular  votes  in  a  group  of  small  states, 
combined  with  equally  minor  shifts  in  at  least  one  big 
state,  could  swing  the  election,  regardless  of  the  total 
national  popular  vote.  In  i960,  small  shifts  of  popu- 
lar votes,  totalling  no  more  than  some  11,000,  in 
New  Mexico,  Hawaii  and  Nevada,  as  well  as  in  Illi- 
nois and  Missouri,  could  have  put  Nixon  in  office. 

The  possibility  of  such  a  decisive  role  falling  to  a 
group  of  small  states  is  highly  remote.  Actually,  it  is 
small  margins  of  the  popular  vote  in  the  big  states 
that  have  often  been  decisive,  and  in  any  event,  this 
much  greater  likelihood  exerts  its  powerful  influence 
on  the  nominating  process,  and  on  the  nature  of 
Presidential  campaigns.  But  some  small-state  Sena- 
tors and  Representatives  may  take  comfort  in  the 
other  possibility,  however  remote;  they  may  think  it 
worthwhile  to  retain  the  present  system  because  cir- 
cumstances are  conceivable  in  which  the  apparent  and 
generally  ineffective  malapportionment  in  favor  of 
the  small  states  may  actually  work  out  that  way. 
This  is  a  remote  expectation,  but  it  is  not  an  irra- 
tional one,  and  those  who  entertain  it  are  entitled  to 
it.  The  fact  that  they  may  entertain  it  does  not  alter 
the  realities  that  should  control  the  judgment  of  Rep- 
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^ntatives  from  large  states.  It  simply  happens  that 
^e  electoral  college  can  satisfy,  at  once,  the  sym- 
bolic aspirations  and  remote  hopes  of  the  small 
states,  and  the  present,  practical  needs  of  the  large 
ones.  Not  many  human  institutions  work  out  quite 
as  artistically  as  that. 


Wh 


hatever  its  other  effects  and  consequences  might 
be,  a  system  of  popular  election  would  seriously  en- 
danger the  two-party  system,  and  hence  the  stability 
of  our  politics.  The  electoral  college  makes  it  im- 
possible for  a  third-party  candidacy  to  have  any  sort 
of  an  impact,  to  entertain  any  hopes  of  deadlocking 
the  election  and  thus  putting  itself  in  a  good  bar- 
gaining position,  unless  it  has  a  strong  regional  base. 
And  even  George  Wallace,  who  did  take  five  South- 
ern states  in  '68  couldn't  do  it.  For  a  third-party  can- 
didate can  get  up  to  20  percent  or  more  of  the  popu- 
lar vote,  and  yet  no  or  very  few  electoral  votes.  And 
so  third-party  candidacies  that  have  a  general  na- 
tional appeal  are  effectively  deterred.  Popular  elec- 
tion, on  the  other  hand,  would  invite  them;  and  it 
would  do  so  without  deterring  the  regional  candi- 
dacies that  are  now  possible.  In  order  not  to  put  plu- 
rality Presidents  with  weak  mandates  in  office,  the 
popular  election  amendment  now  before  us  pro- 
vides for  a  run-off  in  the  event  that  no  candidate 
achieves  40  percent  of  the  popular  vote.  One  strong 
minor  party  candidate,  or  several  weaker  ones  to- 
gether, would  stand  an  excellent  chance  of  keeping 
anyone  from  getting  40  percent,  and  thus  of  putting 
themselves  in  a  worthwhile  bargaining  position  in 
the  period  between  the  first  election  and  the  run-off. 
Candidates  like  Eugene  McCarthy  or  Nelson  Rocke- 
feller gave  little  thought  in  1968  to  making  an  inde- 
pendent race  after  they  lost  the  nomination,  because 
a  popular  vote  of  even  as  much  as  25  percent  could 
well  have  left  them  with  no  electoral  votes  at  all.  But 
under  a  system  of  popular  election,  every  considera- 
tion that  brought  forth  issue-oriented  candidates  for 
the  nomination  would  with  equal  or  even  greater 
force  propel  them  into  the  general  election.  There  is  a 
strong  possibility,  if  not  probability,  that  under  a  sys- 
tem of  popular  election  the  run-off  would  be  typical; 
the  major  party  nomination  would  count  for  much 
less  than  it  now  does;  there  would  be  little  induce- 
ment to  unity  in  each  party  following  the  conven- 
tions; coalitions  would  be  formed  not  at  conventions 
but  during  the  period  between  the  general  election 
and  the  run-off;  and  the  dominant  positions  of  the 
two  major  parties  would  not  long  be  sustained.  This 
sort  of  unstructured,  volatile  multi-party  politics  may 
look  more  open.  So  it  would  be  —  infinitely  more  open 
to  demagogues,  to  quick-cure  medicine  men,  and  to 
fascists  of  left  and  right.  Where  a  multi-party  sys- 
tem has  been  tried,  it  has  been  found  costly  in  just 
this  way,  and  it  has  scarcely  yielded  the  ultimate  in 


participatory   democracy   or   good   government. 

Another  benefit  of  the  present  system,  as  Profes- 
sor Ernest  ].  Brown  of  the  Harvard  Law  School  has 
pointed  out,  is  that  it  "isolates  and  insulates  charges 
of  voting  irregularities."  Most  frequently,  a  shift  in 
popular  votes,  even  if  it  should  change  the  result  in 
a  state,  will  not  affect  the  national  outcome.  Claims 
of  voting  irregularity  are  consequently  not  often  pur- 
sued. But  if  everything  depended  on  the  total  popular 
vote,  we  would  very  likely  face  in  each  close  election, 
as  Professor  Brown  has  said,  "reexamination  of 
every  ballot  box  and  voting  machine  in  the  country, 
not  to  mention  also  the  records  of  registration  and 
qualification  of  voters."  We  could  not  possibly  con- 
tinue to  let  the  states  run  the  elections  as  they  now 
do.  Centralized  federal  control  of  qualifications  for 
voting  very  probably,  and  centralized  federal  control 
of  the  counting  process  certainly,  would  be  essential. 
There  is  no  call,  perhaps,  to  be  unduly  alarmed  at 
this  prospect.  We  are  not  quite  a  South  American 
republic  yet.  But  there  is  no  use  blinking  the  fact, 
either,  that  central  control  of  vote  counting  opens 
up  opportunities  for  national  manipulation.  Nobody 
is  likely  to  seize  these  opportunities  in  the  near  fu- 
ture, but  surely  it  is  better  that  they  not  be  available. 

To  approve  of  the  present  electoral  college  system 
as  in  essence  more  equitable  and  safer  than  any  sub- 
stitute that  has  been  proposed  is  not  to  say  that  it  is 
perfect.  It  needs  prompt  improvement  in  at  least  two 
respects.  There  is  no  good  reason  why  an  elector 
should  be  free  -  as  in  theory  the  electors  are  now 
free  -  to  vote  his  own  personal  preference  and  thus 
break  the  unit  rule.  To  make  sure  that  this  cannot 
happen,  the  electors  should  be  abolished  as  such,  and 
the  electoral  vote  of  each  state  should  be  cast  auto- 
matically for  the  popular  winner. 

Another  fault  of  the  present  system  -  although  it 
has  actually  manifested  itself  only  once  since  passage 
of  the  12th  amendment  in  1804 -is  that  in  the  event 
that  no  one  has  a  clear  majority  of  the  electoral  vote, 
a  President  is  chosen  by  the  House  of  Representatives. 
But  members  of  the  House  on  such  an  occasion  do  not 
vote  individually,  in  the  usual  fashion.  Rather  each 
state's  delegation  polls  itself,  and  a  majority  of  each 
delegation  then  casts  its  state's  vote,  one  vote  per 
state,  whether  New  York  or  Alaska.  This  method 
has  nothing  to  commend  it.  Election  by  a  majority 
of  the  individual  votes  of  members  of  the  House 
would  be  infinitely  preferable,  as  would  election  by  a 
joint  session  of  Congress,  each  Senator  and  Repre- 
sentative casting  one  equal  vote.  Representative  Bing- 
ham of  New  York  has  proposed  a  run-off  within  the 
electoral  college  system,  and  that  is  also  a  possible 
cure.  Otherwise,  however,  the  electoral  college  needs 
no  fundamental  change.  And  as  John  F.  Kennedy  said 
in  1956,  quoting  Falkland,  "When  it  is  not  necessary 
to  change,  it  is  necessary  not  to  change." 
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Opera tinr;  On  The  ETlectoral  College,  A  Scalpel  And  i\ot  An  Ap-nutation 

by  Judge  Paul  M.  Perkins  (retired) 

5269  Lvnn  Rd  N  E  Ittnerva,  Ohio  AC  216-895-U501 

1.  Bachfrround  of  this  paper 

This  paper  is  a  digest  of  a  book,  still  in  manuscript,  mth  the  above  title. 
It  grew  out  of  an  article  in  the  Vfashington  Monthly  April  1977.  It  contains 
extensive  original  research  into  seven  controversial  or  significant  elections, 
1876, 1888,1912, 19148,1960, and  1976.  Surprisingly,  the  current  acadendc  literature 
tells  you  almost  nothing, except  the  most  obvious  facts, abor.t  the  elections  of 
1876  or  1888.  I  added  the  other  elections  for  study  in  order  to  fonn  a  unified 
and  scientific  basis  for  con^iaring  then  all. 

2.  Voices  from  1787 

A  chapter  in  the  book  traces  every  comment,  every  proposal, and  every  vote 
in  the  Constitutional  Convention  of  1767  on  the  election  of  President,  as  they 
were  recorded  in  James  Madison's  Journal. 

I  find  a  superficial  but  not  a  profound  understanding  of  a  very  important 
fact:  that  only  the  improvisations  that  ^7e  added  to  the  letter  of  Constitutional 
lav.'  made  the  electoral  college  system  T7ork  at  all.  These  irere  (1)  the  tradition 
that  the  presidential  elector  alvrays  votes  for  the  vrLnner  in  his  state  in  spite 
of  his  po\Yer  to  vote  for  v/hom  he  pleases,   and  (2)  the  tradition  that  every 
presidential  elector  from  a  state  votes  for  the  same  ivinner-  called  unit  voting. 

The  states  and  not  the  Constitution  pave  us  the  rieht  to  vote  directly  for 
electors.  Rut  two  provisions  in  the  present  system,  vrfien  combined  with  the  customs, 
did  produce  a  defacto  direct  election  of  president  and  a  relatively  stable 
succession  law.  They  were  the  distribution  of  electoral  votes  roughly  in 
proportion  to  population  and  the  requirertent  that  a  majority  of  the  electoral  vpte? 
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are  required  to  elect. 


This  odd  combination  of  law  and  custom  has  meant  that,  except  only  in  1876, 
a  majority  of  the  population,  as  it  is  distributed  among  the  states,  has  produced 
the  electoral  vreight  to  seat  a  President.  Thus  in  the  book  I  introduce  the 
concent  of  the  distributed  majority,  the  idea  that  a  President  must  be  acceptable 
in  theparts  as  vrell  as  in  the  -whole.  There  is  no  contradiction  in  that  idea. 

3   The  two  tests  of  a  good  succession  law 

From  Aristotle  to  the  present,vndters  and  rulers  have  kno^vn  that  there  are 
tTTO  equally  important  tests  of  a  good  succession  law,  legitimacy  and  certainty 
of  outcoFie.  But  they  have  rarely  been  emphasized  equally.  That  is  true  in  the 
present  debate  about  the  electoral  college. 

Legitimacy  to  most  Americans  now  clearly  means  that  \ve  should  vote  directly 
for  president  and  not  for  intermediary  electors.  But  it  does  not  necessarily 
follow  that  the  only  way  to  do  this  is  by  one  single  natiomade  vote. 

But  I  read  and  hear  very  little  said  about  the  other  test-  certainty  of 
outcoae.  Just  as  much  mischief  can  come  from  an  uncertain  election  vrtiich  reqiiires 
an  eve  -ntual  choice  by  a  body  other  than  by  the  people.  I  Tdll  examine  the 
present  proposal  and  the  electrral  college  with  both  tests  in  mind. 

V 

U   Fe— thinking  one  man  one  vote 

The  phrase  one  man  one  vote  has  become  the  principle  philosophic 
justification  for  the  present  direct  election  proposal.  The  phrase  has  become 
a  cliche  or  a  once  useful  phrase  that  has  worn  off  all  the  sharp  ednes  of  its 
original  meaning.  It  surfaced  in  the  debates  that  swirled  around  the  legislative 
re-apportionnent  cases  in  the  1960 's.  Those  cases  finally  decided  that  state 
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legislators  and  congressmen  must  represent  substantially  equal  populations. 
Only  in  that  yray   did  a  voter  in  one  district  have  a  vote  eoual  to  that  in  another 
district.  The  constitutional  basis  of  those  decisions  vras  the  equal  protection 
of  laivs  provision  in  the  Ihth  amendment.  The  original  meaning  of  the  av/kward 
phrase  '.7as  equal  representation  of  iBhole  populations. 

It  is  important  to  note  that  in  the  re-apportionment  cases  the  right  of 
Baker  in  Tennessee  in  Baker  vs  Carr  was  a  right  only  shared  -vvith  the  group,  i  e 
the  whole  population  of  his  district  .  Whether  he  Tr?s  denied  the  equal  protection 
of  the  laws  depended  on  what  happened  to  the  group  and  not  to  him. 

But  then  many  academics  began  to  apply  the  phrase  incorrectly  but 
effectively  to  the  idea  that  my  one  vote  must  be  the  equal  of  80  million  votes. 
liVhether  I  have  more  equality  or  po-.ver  in  a  ratio  of  one  to  eighty  million  or 
or  in  influencing  the  decision  of  my  group  (  state)  by  my  vote,  I  will  leave  to 
the  philosophers.  I  personally  feel  I  have  more  influence  in  the  latter  than  in 
the  former  case. 

But  I  -will  be  using  one  man  one  vote  in  i  ts  original  sense,  that  of  the 
eoual  representation  of  whole  populations. 

5   The  Sn-ll  State  Bias 

The  present  electoral  college  system  (  meaning  both  the  letter  of  the  law 
and  the  customs  vre  have  added)  transforms  the  popular  vote  result  in  each  state 
into  something  different  in  kind,  an  electoral  vote  that,  except  for  the  trro 
votes  assigned  imiforray  to  each  state,  is  pronortionate  to  that  states 
population. 

But  the  constant  two  votes  do  distort  the  proportions  of  every  state  to 
a  small  degree.  So  I  set  about  to  measure  the  consistency  and  the  degree  of  this 
distortion.  I  believe  I  have  made  an  original  contribution  to  the  literature  on 
this  iiqjortant  subject. 
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Undoubtedly,  the  distortion  is  a  small  state  bias.  And  it  is  not  disappearing. 
States  -with  3-10  electoral  votes  wiere  hO.9%   of  the  total  electoral  vote  in  1876 
and  37.9^  in  1976.  Logic  had  suggested  that  states  mth  only  3  electoral  votes 
would  have  the  largest  advantage  r-3lative  to  their  populations  and  states  Tdth 
L5  nould  have  the  largest  disadvantage.  Table  I  in  my  revisit  to  seven  elections 
proved  that  hypothesis  true.  In  fact  the  degree  of  advantage  declines  from  3  to 
10,  and  the  degree  of  disadvantage  rises  from  11  to  h$.     At  the  level  of  10  there 
is  no  advantage  or  disadvantage. 

So  an  advantaged  state  is  one  that  has  a  greater  electoral  "oeight' than 
population  vTeight,  and  a  disadvantaged  one  that  has  a  smaller  electoral  weight 
than  population  vreight.  In  Table  2  I  divided  sOl  the  states  in  each  of  the 
seven  elections  into  Group  A  >.  the  advantaged  7ri.th  3-10  votes)  and  Group  B  (  the 
disadvantaged  vrLth  11-U5  votes) 

For  those  follordng  the  table,  column  5  has  the  percentage  of  the  electoral 
vote  of  each  group  in  each  election,  and  colimn  8  has  the  percentage  of  each 
group  in  each  election  in  the  population.  Then  in  Table  2  1  added  a  new  calculation. 
Simoly  by  dropping  2  electoral  votes  from  each  state,  you  vrould  have  a  population 
based  electoral  count,  because  the  resaininf,  votes  are  based  on  House  'r^^mbership. 
This  is  d  one  in  column  7.  This  woiad  bring  the  electoral  weight  of  each  group 
within  one  tenth  of  one  percent  of  its  population  7/eight  in  all  seven  elections. 

But  what  astonished  me  in  the  experiment  was  that  the  degree  of  the 
advantage:"  inGroup  A"  states(expressed  in  colunn  10  Table  2)  was  always  exactly 
-  the  same  degree  of  disadvantage  in  the  Group  B  states  (  expressed  in  coliimn 
9   Table  2). 

This  suggested  to  me  that  the  electoral  college  systemlias  operated  in  a 
predictable  way  and  that  the  same  behavior  and  to  the  sam°  extent  irLll  be  present 
in  all  future  elections.  It  is  not  a  vagrant  mnd. 
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?\irthennore >  I  found  in  each  of  the  seven  elections  revisi.ted  that  nhat 
vras  true  of  the  states  as  groups  was  also  true  of  individual  states  in  all  of 

>n  -'  i'  T  - 

the  seven  elections.  I  will  only  give  one  example.  Comparing  the  present  electoral 
vote  weight  to  a  reduced  or  population  based  vote,  I  found  that  Hayes  (R)  iTOuld 
have  had  a  1.3io  net  loss  in  electoral  votes.  This  vras  really  the  measure  of  his 
advantage  growling  out  of  the  small  state  bias.  This  vras  again  exactly  matched  b;/ 
a  1,3%  net  gain  to  Tilden  (d).  See  Table  U. 

Translated  into  population  based  electoral  votes,  Tilden  ^rould  have  fion  that 
election  1$0  to  1U3  instead  of  losing  it  iStj  to  18;.  I  am  afraid  that  the 
historians  and  the  political  scientists  coinpletelyEissed  the  boat  about  I876.  They 
vrere  enthralled  by  the  media  events  while  the  re  al  reason  quietly  slipped  by 
un6ticed. 

If  equal  representation  of  the  populations  of  the  states  is  imnortant,  then 
clearly  the  present  electoral  college  makeup  creates  a  small  distortion.  But 
its  correction  does  not  reqviire  an  ainputation  of  the  v.hole  limb,  only  a  simple 
change. 

Tou  yrill  see  in  the  other  elections  revisited  that  the  same  phenomena  -vras 
present.  See  Tables  6, 9, 11, 13,15, and  17.  The  lesson  to  be  learned  from  these 
studies  is  that  the  distortion  is  always  present  and  v/orks  al^7ays  in  the  same 
tray.  But  it  only  becomes  apparent  in  the  close  elections.  C/i.\i''c-  i-^y 

1876  revisited 

I  have  already  pointed  out  a  startling  fact-  that  the  substitution  of  a 
population  based  electoral  vote  would  have  reversed  the  results  of  18?6.  And  I 
even  allowed  Haj^es  to  keep  the  three  disouted  states  of  South  Carolina,  Louisiana, 
and  Ilorida. 
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But  I  want  to  stress  another  important  finding  that  conBS  to  light  not  only 
in  1876  but  in  all  the  elections  revisited. 

Hayes  would  have  been  the  minority  candidate  on  all  counts,  e  had  1(8.0% 
of  the  national  popular  vote.  In  a  population  based  electoral  vote  he  would  have 
had  h8.8^  of  the  electoral  vote,  carrying  21  states  TJith  cnly  li8.2^  of  the 
papulation. 

Tilden  would  hatve  been  the  vanning  candidate  on  all  counts.  He  had  ^.9% 
of  the  popular  vote,  $1.2^  of  the  reduced  electoral  vote,  carrying  only  17  states 
but  Mfith   51.8^  of  the  popvilation. 

Take  note  of  the  fact  that  a  reduced  electoral  vote  nas,  and  in  all  the 
other  elections,  within  one  tenth  of  one  p  ercent  to  the  population  weights  of 
the  states.  Th'js  in  conformity  with  the  principle  of  equal  representation  of  the 
populations  as  they  are  distributed  among  t!ie  states. 

1688  Revisited 

Tills  election  is  often  cited  by  proponents  of  the  direct  national  election 
as  a  reason  for  its  adoption. 

In  1888  Cleveland  (D)  won  the  popular  vote  plurality  by  914,000  votes  or 
L8.6^.  Put  lost  the  electoral  vote  to  Harrison  (R)  I68  to  233,  hi. 9^  to  58.1^. 
Harrison's  national  vote  was  h7.8^  of  the  total  vote  cast. 

I  applied  the  same  population  based  electoral  vote  to  I888  and  was  surprised 
to  find  that  Harrison's  electoral  marfrin  wovild  have  increased.  Harrison  would 
have  had  193  or  59. U^  to  Cleveland's  132  or  hO.6^ 

Eut  a  closer  look  at  I888  in  Table  S   uncovered  the  reason.  Cleveland's  tiny 
nt-tional  pliirality  vras  itself  a  distortion.  The  South,  bitter  about  post  war 
reconstrxiction,  gave  Cleveland  (D;  very  large  majorities  in  15  southern  and 
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border  states.  South  Carolina  for  exairple  cave   Cleveland  an  astounding  82.5^. 

Yet  he  carried  only  18  states,  casting  only  33.6$  of  the  total  vote  and  containing 

only  hl.Or-   of  the  population. 

Harrison  (R)  on  the  other  hand  carried  ?0  states  casting  66.U?5  of  the 
total  vote  and  containing  59.0^  of  the  popiilation,  many  with  less  than  a  50^ 
margin  because  of  the  leakage  of  third  party  votes. 

1888  was  not  an  accidental  throw  of  the  dice  but  strikingly  illustrates 
a  stablilizing  and  corrective  force  inherent  in  the  much  criticized  tradition  of 
unit  voting  among  the  states.  Especially  if  the  vote  assigned  to  each  state  is 
made  proportionate  to  its  population,  the  candidate  receiving  the  majority  of  the 
reduced  electoral  vote  will  always  be  the  choice  of  the  majority  of  the  population, 
as  distributed  among  the  states. 

If  the  direct  national  election  plan  now  proposed  had  been  in  effect, 
Cleveland  would  have  been  declared  the  winner.  Yet  his  tiny  plurality  was  a 
distortion  corrdng  largely  from  one  geographic  area  with  a  distinct  minority  of 
both  vote  c^st  and  population.  Only  the  distribuj-ed  majority  of  the  electoral 
college  corrected  the  distortion.  1888  is  a  reason  for  not  adopting  the  direct 
national  election. 

1976  revisited 

Except  to  say  that  the  revisits  to  1912, 19U8, I960, and  1968,  also  proved 
the  findings  in  the  revisits  to  1876  and  1888,  I  vdll  not  take  time  with  those  but 
go  directly  to  1976. 

Carter  won  $0.$%   to  Ford's  li8.U^  of  the  popular  vote.  In  80, 818,000  cast 
this  was  a  lead  of  1,67U,000.  He  vron  the  electoral  vote  55.2^  to  Ford's  UU.6^. 
It  v/as  then  said  that  a  switch  in  10,000  votes  in  Ohio  and  Hawaii  vrould  have  given 
the  electoral  victory  to  Ford  vdth  Carter  still  having  over  a  million  in  the 
popular  vote. 
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This  is  the  horror  story  usually  told  to  dramatize  the  faults  of  the  present 
electoral  college  sy:;teni.  But  if  Carter  had  received  the  1.0/i  fevrer  votes  necessary 
to  change  the  electoral  votes  of  those  states,  he  vrould  have  very  likely  received 
that  fevrer  votes  generally.  Carter's  actual  majority  Tras  50.52.  If  he  had  received 
generally  1.0%   less  and  Ford  1.0?  more  his  lead  would  have  been  about  51i>000,  a  far 
cry  from  rcore  than  a  million.  This  is  the  political  reality  usually  left  out  of  the 
horror  stoirLes. 

In  the  book  I  come  to  several  h^rpotheses  about  the  present  and  future  behavior 
of  the  small  state  distortion.  First,  it  has  been  and  ■will  be  present  in   all  elections. 
But  only  the  close  elections  will  reveal  a  critical  effect.  Second  the  candidate 
carrying  most  of  the  advantaged  states  (  3-10  electoral  votes)  always  have  the  same 
degree  of  adv£mtage  as  the  degree  of  disadvantage  in  the  disadvantaged  states  (  viith 
11-U5  electoral  votes).  If  you  remove  both  the  advantage  and  disadvantage  relative  to 
populations,  tnen  one  gains  and  another  loses  in  the  same  degree.  That  can  be  done 
simply  'bj  dropping  2  electoral  votes  from  each  state. 

In  1976  3U  states  were  advantaged  (  Group  A  in  Table  17).  Ford  carried  21  and 
Carter  only  13.  So,  predictably,  in  a  change  to  a  population  based  electoral  vote 
Ford  ■nould  have  had  a  net  loss  of  2.1^  and  Carter  a  net  gain  of  2.1>i 

But  I  took  the  1976  election  one  step  further  in  significicance.  In  Table  18 
I  asked  the  question:  Could  1888  have  been  repeated  in  1976.  The  ansvrer  is,  yes,  it 
almost  was.  By  1888  ^  mean  that  the  popular  vote  vtbs   carried  by  one  candidate  and 
the  electoral  vote  by  another,  even  after  applying  the  population  based  electoral 
count  proposed  in  nry  book. 

In  the  book  and  Table  18  I  assumed  an  election  in  ivhich  Carter  received  a 
general  l.O/s  less  and  Ford  1.0;i  more  in  the  vote.  This  vras  done  as  to  each  state  . 
It  resulted  in  a  change  of  three  states,  Ohio, liississippi, and  Viisconsin,  to  Ford. 
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In  the  assumed  election  ■nith  the  present  electoral  count.  Ford  -.Toiilci  have  had 
283  or  52.6/i  and  Carter  25U  or  L7.2S  of  the  electoral  collepe.   Applying  thcpopulation 
based  electoral  count.    Ford  ttouIc  have  had  223  or  50.9^  and  Carter  21i,  or  U3.9S5  of 
the   reduced  electoral  count.   You  vail  note  that  even  in  th?  assuned  election  Ford's 
loss  in  a  chance  to  a  population  based  count  of  1,7?'  was  e::actly  matched     by  Carter's 
gain  of  l.T'Ji 

But  Carter's  popular  plurality  irould     have,  with  1,0:-'  less,   have  dropped 
fron  l,67lj,000  to  5^,000,   This  vrould  be  a  little  less  than  six  tenths  of  one  tenth 
of  one   percent  in  over  eighty  million  votes  cast.   Kot  exactly  a  mandate  but  nevertheless 
an  election  like  that  of  I888,   to  some  extent. 

I  even  found  that  soes  01  the  same  causes  for  the  election  of  I888  T/ere 
present  in  1576,   but  to  a  lesser  extent,    such  as  a  greater  leakage  of  3rd  party 
votes  in  Ford's  states  and  a  similar  local  regional  bulge  in  margins  in  some  of  the 
southern  states,    roing  to  Carter. 

From  all  of  the  seven  elections  revisited  and  fros;  the  assucad  election 
of  1?76,   it  is  clear  that  (1)  the  national  popular  vote  vd.ll  conform  to  the  electoral 
vote  in  all  but  the  closest  elections  v.-here  the  margins  bet-.reen  leading  candidates 
are  almost  non  existent,    (2)   that  the  adoption  of  a  population  based  electoral  coiuit 
by  dropping  2  votes  from  each  state  Tjill  narrow  such  a  oossibility  even  further,   and 
(3)   and  even  vrfiere  it  ndght  occur,   it  Tri.ll  result  fron  distortions  in  the  popular 
vote  itself. 

}/y  final  comment  on  1976  is  that  the  principle  of  the  distributed  majority 
and  representation  inthe  electoral  vote  of  vrhole  popul&tions  is  a  better  v.a:'  of 
deterrdninf:  legtimacy  than  by  one  national  vote.   In  the  assumed  election  -norked  out 
in  Table  18,    Ford  had  ^.9%  of  the  reduced  electoral  count,   carrying  30  states  ra.th 
53,3?  of  the  vote  cast  and  containing  5l.l%  of  th(^  population.    Carter  had  W.9%  of 
the  electoral  vote,   carrying  21  states  casting  h(>.7%  oj"  the  vote  and  Tdth  kQ-9/j  of 
the  Doniilation. 
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8  The  Question  of  Certainty 

In  the  39  elections  since  102C  the  winner  has  alv;a:'s  Imd  an  electoral  vote 
niargin  greater  than  his  popular  vote  cargin.  In  1$  or  nearly  UO/i  or  those  elfictions, 
popular  pluralities  of  less  than  5C^  Tvere  transformed  into  ci'-ar  electoral  najorities, 
all  uncertainties  removed. 

This  historic  enhancerent  of  the  electoral  margin  has  been  called  artificial 
or  psycholof^cal  by  many  writers.  But  even  under  the  present  electoral  count,  it  is 
an  accurate  reflection  of  the  decision  of  the  majority  of  the  i-hole  population  as  it 
is  distributed  among  the  states. 

Anc  it  would  alvrays  be  exactly  so  if  the  electoral  count  tras  made  to  reflect 
the  population  ratio  of  each  state  by  dropping  2  votes  from  each  state.  Not  only 
has  even  the  present  electoral  college  system  passed  the  test  of  certainty  of  outcome 
with  ease,  but  for  a  very  good  reason.  The  popular  vote  in  each  state  is  transformed 
into  something  different  in  kind  -  into  an  electoral  vote  ireight  equal  to  its  \*iole 
population. 

..•-  -  The  proper  electoral  vote  -/.-eight  for  each  state  means  that  a  majority  of 
the  whole  population  mil  then  seat  a  President  and  a  minority  can  never  do  so. 

Against  this  record  of  certaint?/^  of  outcome,  the  direct  national  election  has 
only  the  hope  that  UO?  will  prove  a  certain  nar<n.n.  Historic  comparisons  un.ier 
an  electoral  college  system  vfhich  has  deterred  3rd  narties  to  some  extent  is  hardly 
a  sound  basis  on  which  to  predict  the  effect  of  third  parties  imder  a  new  system, 
tod  the  und:nibted  dilutinj:  effect  of  a  oroliferation  of  third  parties  is  a  definite 
reason  for  questioning  the  direct  election  plan  as  to  certainty. 
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8  Equality  In  Votlnp 

Vte  have  sometiinss  concluded  that  the  only  way  to  iceasure  votine  equality  is  to 
compar«  one  vote  aeainst  eighty  million.  I  feel  little  sense  of  equality  or  power  to 
influence  the  outcome  knowing  that  I  am  the  exact  equal  to  eighty  million  voters. 
Despite  elaborate  statistical  models,  which  bear  little  relation  to  political  reality, 
supporting  the  direct  national  election  of  president,  I  believe  there  are  other 
Trays  of  measuring  voting  equality. 

In  a  direct  national  election  only  the  total  vote  cast  and  not  the  total 
population  is  taken  into  account.  That  is,  any  state's  Treight  will  be  measured 
against  the  total  vote  cast  and  not  against  its  total  population.  In  1976  this 
meant  that  5U?  of  those  eligible  to  vote  had  both  the  voice  and  the  treight.  In 
a  direct  national  election  requiring  only  UO^  of  the  vote  cast  to  win,  UO?  of 
^h%  or  21.6?  of  the  whole  would  control  78. U^.  A  questionable  basis  for  legitimacy 
in  any  broad  constitutional  sense. 

But  as  I  have  said  in  the  book  the  voice  of  each  state  must  of  course  be  those 
wlio  did  vote.  The  voice  makes  the  decision  for  th^t  state.  But  the  electoral  college 
system  should  reflect  the  population  weight  of  that  state.  And  only  the  electoral 
coliege  system  will  do  this.  Thus  nationally,  the  population's  majority  as  it  is 
distributed  among  the  states  will  always  have  the  weight  to  elect  a  President. 

I  stronglv  urge  that  the  equalisation  of  whole  populations  is  of  transcendent 
constitutional  importance  and  of  far  more  importance  that  the  mathanatical  equality 
of  one  vote  to  eighty  million. 

One  would  think  that  in  a  direct  national  election  the  ratio  of  the  vote  of  one 
state  to  the  total  vote  would  be  the  same  as  the  ratio  between  the  population  of  one 
state  to  the  wliole  population.  But  In  Table  19  I  found  out  that  was  not  necessarily 
true.  In  1x9   exairples  the  iveight  of  a  state's  reduced  electoral  count  came  within  one 
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tenth  of  one  percent  of  its   population  weight  li6  of  the  h9  exa-ples,    and  was 
exactly  the  same  in  16  examples.    But  the  same  states'   y/eirhts  in  the  total  vote 
cast  cane  irLthin  one  tenth  of  one  percent  ox'  its  population  \TBights  in  only  16 
of  the  h^  examples. 

But  what  is  more  significant,   you  mil  find  in  all  of  the  seven  elections 
revisited  that  the  same  almost  exact  conformty  bettreen  electoral  ■neights  and 
population  iieights  iras  present. 

Vfrap  Up 

ith  a  deft  changes  in  the  present  body  of  SJR  I  we  can   (l)   abolish  the 
electoral  college  as  a  seperate  body  (2)  provide  fortte  direct  election  of 
president   (  3)   require  that  the  plurality  decision  in  each  state  have  an  electoral 
•Height  equal  to  its  members  in  the  House  of  Representatives   (li)   provide  for  the 
automatic  casting   of  said  electoral  vote  for  the  candidate  receiving  the  most 
votes  in  each  state   (  this  is  the  unit  inle  which  has  been  ther  eal  reason  for 
the  stability  of  the  present  system  and  is  right  because  it  reflects  the  decision 
oithe  voters  of  that  state)   and  (5)  provide  as  now  in  SJR  I  for  the  eventual 
election  by  both  the  senate  and  House  vri.th  each  member  having  one  vote  if  there 
is  no  electoral  majority. 

This  is  ^^hat  I  lean  in  the  book  title,  a  scalpel  and  not  an  amputation. 
Only  in  this  way  Tiill  the  vreight  of  the  majority  of  thep  opulation  alvrays  be  the 
deciding  factor  in  future  presidential  elections. 


(  presentation  time  about  2-25  minutes) 


Judge  Paul  M.  PerVlns  (retired) 
5269  Lynn  Rd.  N.E. 
Minerva,  Ohio  44657 

AC  216     895-1*501 
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Table  1 
T>.is  Tabic   chovrj   that   tr.e  snail  state   acvar.tai;e,   relative  to  population,   eisanycars 
-I'.en  the  electoral  votr   reac-cs  10  and  th£   disadvantage  of  iho  large   states  appears 


1 
^  level 

of  vote 


2 
state 


13 
vcar 


3    ;  DBla-.iare 

n 

U  5  Florida 
5     Orefon 
.  6     Ke'oras-;a 
p 


U  5  6  7  6.9 

electoral     percertar;epopulotion  perceritaj;e  advantace     disadvantace 
vote  ratio  of  col  L     ratio   (1)    jpopulation  Col..:Lpyejr7    .^rJl  °YPS  t 


l-'76  3/369 

18SS  h/LOl 

1912  5/531 

19U8  6/531 

jgnnecticuti  1953 3/Jii°_ 

o-a               ii:7i  9/533 

l;b=:na          ',  l^''-:  10/369 


10     '.Visconsin 
10     -ississippi 

10  '  lorra 


187c 
1912 


10/369 

10/531_ 

_1Q/531_ 


.3 
1.0 

.9'i 
1.1 
1.5 
1.6 
2." 
2.7 
1.B2 

1.35 


,,  125/30155 ;, 
'  269/l'9373  'i 
"^73/91532  ;! 
1316/131006, 

2S35/_l.72322_ 

2325/2007la 

997/331^5 

1055/38155  I 

1797/91532  ii 

:'  ■        Ii 

2518/1^1006 


:  .3  : 

^  i^  , 

.7  .'   ; 
1.0 

„i.Ji, 

i.li 

2.6 
2.7 
1.96 
1.93 


...5 

...5 

.2 

.1 


] 


^(b  CO 
O-c* 


.1 

0 


-I;' 


•08. 


SI 


11  j;  H.Carolina 

12  ECennessee 
13.  jndiana 
16  i!ss3achusett^ 
21  Vichinan 


16l5  ll/UP.l.. 

1912  J  12/531  , 

19140  13/531 

1960  16/537.. 

1968  21/533  ' 


2.7 
2.2 

2.I4 
3.0 
3.9 


!;lUOO/U9373 

1^185/91532 

l3ii28/131<ii^ 

|;69l/l5052e| 

17023/179322 


1976  .^   26/533_^L:-t-i8    ^  1I11II./2007I1I 

I960  I   32/537  I    ji   ;  5.9        l|)586A5052" 

16782/179322 

19953/2Q071il 


2:8. 
2^U 
2.6 
3.1 


_._.2-a--, 

.2 

.1 


26  Jtllinois 
32  tiallfomia 
_il3Jte.v7  York 
li5  CallfoiTiiE 


1968 
1976 


l;3/533_i_lL'_8.0. 
U5/538J_iL   8.1j 


(1)  .See^  Appendix 
In  thousands 


(^     Page  (5"?.  for:  expl  natiojn  of  rpundi,hg: 


-  -l-Jr 


_J 


L,5:5_ 

._7.Q^ 
-9.9. 


;1- 


._i_.1.3'— 

_i_-i.:i 


of f^  population,  figures. 


Hit 


T—r 


<    1! 


|29 
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Table  2 
71:is  table   shov.s  that  in  all  7  elections  revisited  tho  advant^pe  in  the  Grcu-?  A   stotec 


1 
I 

.  rras 
year 

piatchec 
_^-2^- 

,  Group 
i    (1) 

exactly  by  the  sano  disadvantage 
3       -    U               5           ,    -   -  6  -  ^^ 
states:  votes         /?            ,  reduced 
each     1  each  electoral  electoral 
group  (;roup         vote     ^     vote 

in  the  Groun  B  states. 

T--.   7          "6        ^-  :■/■ '  9  :  -"- 

:--                    i  (2)         Gain(3) 
reduced      popiilation  Col  7  over 
vote       each  group    iCol  5 

""   10      "S 
Loss   (W 
Col  5  over. 
Col  7 

1 

I 
.3 

4 

,  1376 

A 

B 

25      151  |.        ;ho".9 
13      218  \        JS9li 

1    :  ■    101: 
192; 

:  \  I3U.5 

'■  '  '65:5 
: .  i":  :  i 

133.6  !.    . :   .  : 
:    ;66.!l  ll      6.h  ' 

6.U 

totals  !    38     !  369  :          1  ;  '  i 

I  ■  :  293 ' 

Tir  ;■  1   :"i  M  ^  r    .  ^  " 

' 

1888_ 

_A  . 

B 

22 
16 

135 

266 

I33.7 
166.3 

91 

1     23L  ■ 

i  ;28'o 

'  i  l72.d 

i  1  171.7 

1         :      '  , 

5.7 

5 

r^^'~ 

: 

5 

E 
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38 

1.01 

'              1 

i  ■  325 

:  :  : ! ! 

1  ■  :    :| 

1     ■!    :i    .              , 

6 

' 

1512   1      A 

28 
20 

169 
?62 

131.8_ 
.  168.2  _ 

1- 1  rr 

1     1 

1 1 322 

i  I-  '26,i.o 

! ';  Jij'.o.. 

:    ;    ,    1    i 

u^25.5 

; 

Mil:    i5.8i 

7 

i 



_    B 
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;;■■;! 

■  1 

■  i 

5.81 

1 

3 

h8 

531 

1  1  'li35^ 

.  •        ( 

9 

ID 

19li8 

A 

29 

175  !|      ■  13219 

1  :   117 

■  i  i26i9 

i  •  126.5 

:l-|-|!       6.0' 

III 

" 

_.-B 

19 
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■m 

LI. 318. 

.\\  .73.1 

'    :    1   ■   ] 
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i  6.0! 

^    -     --- 

II 

„ 
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17 

11 

It 

:; 

15 
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A 

32       191 
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n 

B 
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1 

5i 

14 
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IS 

7u 
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17 
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24 

25 
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25 

2S 
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21 
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27 

: 
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21 

"i 
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39 
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31 
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1 
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30 
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?3,3!*ti- 
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12 
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15 
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17 

13 
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Table  3 

1876     Revisited  rr^-'. 

Basic   Facts  Hayes  (P.)                          falden  (P)       3rd  Party 

1  Number  of  states  carried  (Total  38)  21                                         17                          0 

2  Vote  of  each   (total  8,tA0,OOO)  1,050,000                          h, 293,000           97,000 

3  Vote  of  each  21  states         Percentage 

A.  Hayes            (2272/1293)        52.9?  2,272,000 

B.  TUden         (191j7/U293)       hS.hf  1,917,000                                                                            S;^. 


1.1% 

18U 

0 

U9.9? 

0 

150 

0 

51.2% 

0 

•-5  WM 


•O- 

C.  3rd  Party  (7li/U293)  1.7J«  7li.000  "Eg 


D.  Total  vote  21  states  U,293,0OO 

1(    Vote  of  each  in  17  states  Percentage 

A.  Hayes  (1778Ali»7)       hZ.9%  1,778,000 

B.  Tilden         (23lj6All47)       56.6%  2,3li6,000 

C.  3rd  Party     (23A2U7  .5%  23,000 

D.  Total  vote  17  states  U,lU7,000 

5  %  votes  in  21  states   (I4293/6U4O)  50.9% 

6  %  votes  in  17  states  (lilh7/8ijl)0)       .  Ii9.1% 

7  Heges  %  total  vote   (L050/8iajO)  U8.0% 

8  Tilden  %  total  vote   (U293/81Ji0)  50.9% 

9  3rd  party  %total  vote   (97/8mtO) 

10  Electoral  vote  (total  369)  185 
U  %  of  each  electoral  vote  50.1% 

12  Electoral  vote  reduced  to  293   (l)  ll»3 

13  %  of  each  reduced  vote  lj8,8% 
li  %  population  21  states (18391/38155)             18.2% 

15  %  populaUon  in  17  states (1976U/38155)   (2)  51.8% 

Note  1     arrived  at  by  dropping  2  votes  from  each  state   (369-76  is  293)  results  reversed 

Note  2     See   appendix     C      for  details  of  population  figures  and  voting  figures.    riS^- 
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Table  U     The  Sm'.l  State  Advantafre  1876 


II 


III 


IV 


VI 


VII 


vIII 


IX 


A  (1-10)     states  votes     Hayes       Kayes     Hayes     Tilden     "lilden     T.>J.cen 
B   (, n -LiS)   each       each       states     vote       %  of       states     vote         ;■;  of 
group     groxsp     won  vote       won  vote 


Gr  A 
Gr  B 

Total 

Gr  A 
Gr  B 
Total 


Gain  or 

Loss 

calculation 


25 
13 


25 
13 


38 


151 
218 


38  369 


101 
192 


293 


15 
'6 


21 

15 
6 


21 


73 
107 


21.2 
28.9 


185 

b8 
95 


50.1      17 


16.  U 
32. U 


10 
7 


l'i3 


U8.8      17 


73 
111 


53 
97 


ISO 


19.8 
30.1 


iSh  L9.9  (5) 


18.1 
33.1 


51.2    (5) 


Hayes 
7. 
8. 
9. 

Tilden 
10. 
11. 
12. 
(1) 
(2) 
(3) 
(U) 
(5) 

(6) 


-  U.8  (1) 

^-3.5  (2) 

-  1.3 

-  1.7%  (3) 

+  3.0     (U) 

■•-1.3 

Gr  A 
Gr  B 
net  loss 

Gr  A 

Gr  B 

net  gain 
21.2?-  lessl5.U^ 
32. h^  less  28.9;? 
19.8^  less  18. IS 
33.1  less     30.15; 

In  a  chan£;e  to  a  population  based  electoral  vote  Tilden  would  have  won  and  not 
have   lost  the  electoral  vote. 
For  an  explanation  as  to  hovj  to  read  this  Table   see  Note  iSh  to  Chapter     15  Page(/^. 
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Table  5 
1880  Revisited 

Basic  Facts 


Harrison (R) 

Cleveland  (d) 

20 

18 

5,Ll7,ooo 

5,5ia,ooo 

3,-87O,000 

3,393,000 

292,000 

1  Kuraber  states  carried (total  38) 

2  Vote  of  each   (11,388,000)  5,1*17,000  5,5ia,000  U00,000 

3  Vote  of  each  20  states     Percentage 


A.  Harrison     (3870/7555)        5l.2^ 

B.  Cleveland  (3393/7555)       hh.9% 

C.  3rd  Party  (292/7555)  3.9% 

D.  total  vote  20  states  7,555,000 
U     Vote  of  each  18  states     Percentage 

A.  Harrison     (1577/3833)       Ul.2%  1,577,000 

B.  Cleveland  (2II18/3833)       56.0;:  2,11*8,000 

C.  3rd  Party  (IO8/3833)  2.8^  108,000 

D.  total  vote  18  states  3,833,000 

5  %  total  vote  in  20  states(7555/ll388)         66.1*? 

6  %  total  vote  in  18  states (3833/II388)  33.6? 

7  Harrison  %  total  vote (51*1*7/11388)  1*7.8? 

8  Cleveland  %  total  vote   (551a/ll388)  1*8.6? 

9  3rd  Party  %  total  vote   (1*00/11388) 

10  Electoral  vote   (total  1*01) 

11  %  electoral  vote 

12  Electoral  vote  rediiced  to  325   (l) 

13  %  of  each  reduced  vote 
11*  %  population  20  states(29110/U9373) (2)  59.0?  '  .  • 
15  ?  population  18  state s(20263/U9373)  Ul.O? 
Hote  1     arrived  at  by  dropping  2  votes  from  each  state.  1*01-76  is  325- 

note  2     See  Addendix     C      for  details  of  population  and  voting  statistics.    Ys  •:.  J-s""*^ 
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233 

168 
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58.1? 

Ul.9? 
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132 
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■I'able  6.    Tne  SnalT    5t?.te  A':v.nntaf:e  in  IP.B8 


Viamscn 


Cl(>,-jl.-.nd 


1 

II 

III 

IV 

V 

VI 

VII 

VIII 

IZ 

A  (1-10) 

v..   (u-W) 

?res?nt  college 

states 

each 

group 

22 

vot«s 

each 

rroun 

135 

his 

states 

iron 

11 

nis 
vote . 

56 

his 

,  2_or 

vote 
(1) 

iL.o 

his 

states 

-non 

11 

hi.-, 
vote 

79 

his 
%   of 
vote 

■  1.  Gr  A 

15.7 

2.   Gr-  r 

ir. 

266 

5 

177 

hh.i 

7 

89 

22.2 

3.  Totals 

38 

UOl 

20 

233 

58.1 

18 

168 

ia.9 

F^dured  college 

22 

91 

11 

31 

10.5 

n 

57 

L.   C-r  A 

17.5 

5.  Cr  B 

16 

23U 

9 

159 

U6.9 

7 

75 

23.1 

6.   Totals 

38 

325 

20 

193 

59.U 

18 

132 

1*0.6 

Calculation  of 

gain  or  loss 
Harrison 


3.5  (2) 
1..B  (3) 
1.3 


-  2-2   (U) 
.9  (5) 

-  1.3 

(1)  /^'s  are  those  of  total  electoral  vote.   e:ca':!plein  line  1  56/hOl  is  lU.l^.   In  line 
h  3l:/325  is  10.55i 

(2)  Ih.Of.  less  10. 5p     (3)  L8.9/:  less  l-li.Or;  (U)  19.7,?  less  n.$<  (5)  23.iri  less  22.2^ 

(3)  For  a  detailed  explanation  aS  to  hovf  to  read  Table   6  see  note  l51i  to  Chapter  15 
Page,'.'*. 


7. 

Gr  A 

8. 

Gr  B 

9. 

net  gain 

Cleveland 

10. 

Gr  A 

11. 

Gr  B 

12. 

net  loss 
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1888     Revisited 
Tlie  Southern     States 

"/acts  about  1$  Southern  states  Harrison   (R)  Cleveland (d)         3rd  Party 

1  iuFbar  of  \S  states  carried  (l)  0  15  0 

2  Vote  of  each  1$  states         Percentage 

A.  Harrison   (13U5/33U$)         UO.a^i  --._.  1,3U5,000 

B.  ca-eveland  (1S0$/33U5)       57.0.-  1,90$,000 

C.  3ni.  Party  (95/33U5)  2.8;?  95,000 

D.  Total  vote  in  15  states  3,3)i5,OO0 

3  %  of  total  vote  in  15  states  (33lt5/U-388)    (2)  29.  h? 
li     electoral  vote  in  15  states  150 

5  %  of  total  electoral  vote  15  states  (l50A0l)  37.U;5 

6  Electoral  vote  In  reduced  college   (3)  120 

7  %  of  reduced  electoral  vote  15  states   (120/325)  36.9;? 

8  %  population  in  l5  states  (18266/U9373)    (U)  37.0;i 

I'tote  1     15  southern  and  border  states  are:    Alabama, Arkansas,KLorida, Georgia, 

KentucI'y,Louisiana,l(ar}rland,13LSsissippi,I.a.ssouri,  Korth  Carolina, Soiith 
Carolina, Tennessee,   Texas,  Virginia,  West  Virginia. 

Note  2     total  vote  rounded  out  in  thousands  to  11,383,000 

llote  3     aiTived  at  by  dropping  2  votes  from  each  of  the  l5  states 

Note  U     applicable  census  is  1880,  rounded  out  to  li9, 373,000 
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Table  16 

1976  Revisited 

Facts  About  1976 

1  Htmiber  States  carTied(gl  total) 

2  Vote  of  each(80, 818,000  total) 

3  Each's  vote  2h  states  Percentage 
A.Carter  (238lli/iaj621)  53. IS 
B.Ford       (20U23/Ui621)  h5.8^ 
C.3rd  Party(  38LAU621)  .B% 
D.  Total  2li  states 

U     Each's  vote  27  states       Percentage 
A.Carter  (17010/36197)         U7.0:? 
B.Ford       (18727/36197)         51.7? 
C.3rd  Party  (160/36197)         1.3!? 
D  Total  27  states 

5  %  vote  2a  states  (Lli62l/808l8) 

6  %  vote  27  st3tes(  36197/80816) 

7  Carter  %  total  vote(ao821j/8o8l8) 

8  Ford  %  total  voteD9lS0/808l8)  liS.W 

9  3rd  Party  %  total  vote(81iU/308l8) 

10  Electoral  Vote(total  538) 

11  %  electoral  vote 

12  electoral  vote  reduced   (  ti38)    (2) 

13  %  reduced  electoral  vote 
Hi  population  %  2L  states (116576/203212) (3) 
15  population  %  27  states (•J6636/?03212)  U2.6? 
Note  1     1  "Washington  elector(   a  Ford  State)   voted  for  Reagan 

Mote  2      arrived  at  by  drooping  2  votes  from  each  state.  (  50x2  is  100.   538  less  100  is  li38) 
■    Note  3     See  Appendix    C    Page     for  details   of  papulation  figures  rounded  off. 

Note  h     The  principle  3rd  Party  candidates  vrere  Eugene  McCarthey,  Independent, 680, 390 

and  Uac'^ribe,   Libertarian,  171,627.  S^£_j!lprpndi x- Page  f ui   iuui w  uP  figures. 


Carter 

Ford              3rd  Party 

2h    . 

27                  0 

UO,82U,000 

39,150,000     8L1:,000  (li) 

23,Blh,00O 

20,li23,000 

* 

38l;,0O0 

« 

Lb, 621,000 

17,010,000 

tU  CD  NO 

cr<d-o 

18,727,000 
160,000 

It  " 

36,197,000 

55.2^ 

Ui.8iE 

50.5% 

l.lg 

297 

2li0 

1  (X) 

55.2? 

ia:.6? 

.2% 

251 

186 

1  (1) 

57.25 

hh.'6% 

.2% 

57.l4iS 
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Table  1?  The  Small  State  Bias  in  1976 


Carter 

Ford 

I 

II 

III 

IV 

V 

VI 

VII 

VIII 

IX 

GrouDS 
States 
U) 

States 

Each 

Group 

Votes 

Eacli 

Group 

States 
He   ■ 
Won 

His 

^ote 
iV 

His  ^ 
of  Vote 
(2) 

States 
He 
Won  • 

His 

Vote 

Vll 

His  % 
of  vote 
(2  J 

Tresent 
College 

1  Gr.A 

3U 

203 

13 

96 

17.8 

21 

106 

19.7 

2  Gr.B 

16 

332 

10 

198 

36.8 

6 

13U 

2U.9 

3  DC 

1 

3 

1 

3 

.6 

U  Totals 

51 

538 

2U 

297 

55.2 

27 

2U0  (3) 

hU.6 

Reduced 
College 

$  Gr.A 

3U 

135 

13 

70 

16.0 

21 

6U 

1L.6 

6  Gr.B 

16 

300 

10 

178 

U0.6 

6 

122 

27.9 

7  DC 

1 

3 

1 

3 

.7 

Totals  51 

h38 

2h 

251 

57.3 

27 

186 

U2.5 

Calculation 
Gain  or  loss 

Carter 

9  Gr.A(  17.8  less  16.0) 

-  1.8 

10  Gr.B(  U0.6  less  36.8) 

y-3.8 

11  DC  (. 

7  less 

lin 

.6) 

.1 

12  net  gs 

f  2.1 

F'>rd 

13  Gr.A(  19.7  less  lli.6) 
IL  Gr.B(  27.9  less  2U.9) 
15  net  loss 


-  5.1 

4-3.0 


—  2.1 
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Table  18 
Coiad  1888  Have  Been  Repeated  in  1976 


The  Problem  Stated 


It  has  been  stated  that  if  10,(X)0  votes  had  smtcted  in  Ohio  and  HaiTaii,   Ford  would 
have  been  the  winner  of  the  electoral  vote,   even  though  Carter  had  a  popular  vote  margin  of 
1,67U,000.   A  shift  in  that  number  of  votes  in  tiro  states  would  indicate  that  Carter  would 
have  had  1.0$  less  and  Ford  1.0^  more  of  the  popular  vote  in  the  nation.  Such  a  trend 
would  not  be  confined  to  two  states.   That  is  the  nolitical  reality  left  out  of  the  above 
"horror  story". 

I  thought  it  would  be  useful  to  recreate  the  1976  election  assuming  Carter  had  a 
Tiniform  X.0%  less  and  Ford  1.0%  more  in  the  popular  vote,  ynth  this  assumption  I  organized 
the  statistics  in  the  same  form  as  in  Table  16. 

Facts  About  1976(assumed  1.0^  less  for  Carter)  Ford  Carter  3rd  Party 

1.  Huinber  states  carxied($l  total)  30  21  0 

2.  Vote  of  each   (80,616,000  total)  39,960,000  U0,011j,000.  SUljjOOO  (1 

3.  Each  vote  in  30  states         Percentages 

A.  Ford   (22531A311U)  52.2^6  22,531,000 

B.  Carter (20O10/1j3111i)  J46.Ii$  20,010,000 

C.  3rd  Party ( 573 A311U)         1.3?  $73,000 
/D.  Total  vote  30  states  Percentages  1:3,11^,000 

L.   Each  vote  In  21  states 

A.  Ford  (17li29/3770),)           li6.2^  17,U29,000 

B.  Carter(2000h/37701i)          53.1'^  20,001,000 

C.  3rd  Party(271/3770U)            .7%  271,000 

D.  total  vote  21  states  37,7014,000 
5     -f>  vote  cast  30  states (Ij311i>/80618)  53.32 

6.   %  vote  cast  21  states(37701t/808l8)  1)6.7? 
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Table  18   (continued) 

Facts  about  1976  Ford  Carter  3rd  fartie 

7.  Ford  %  of  total  vote(39960/6o8l8)  l)9»ii:'i(6) 

8.  Carter  %  of  total  vote(ti001L/808l6)  1x9.'$% 

9.  3rd  Party  %  total  vote(8UU/8o8l8)  l.li? 
10. Electoral  Vote(total  538)   (2)  2S3                                25U                1  (3) 
11.%  electoral  vote  52.654                             1j7.2?  .2/5 
12  electoral  vote'-;  reducGd(lj38)    (U)  223                                  21U  1 
13. •;i  rsduced  electoral  vote  50.9?                             l48.9^  .25b 
Hi. Population  30  states   (103923/2C3212) (5)  51.12 

15. Population  21sfeates(99289/203212)  U8.956 

Note  1  totals  for  all  third  party  candidates  rounded  off.   The  principles  candidates  vere 

Eupene  licCarthy  independent  and  liacBride  Libtertarian. 
note  2   Assuring  Carter  with  1.0^  less  and  Ford  with  1.0^  more  of  the  popular  vote, 

Ohio  Tfith  25,fississippi  with  7,   and  Ifiisconsin  ivith  11  votes  tvould  have   svdtched 

to  Ford 
Hote  3  One  elector,   a  State  carried  by  Ford,  voted  in  the  electoral  college  for  Reagan. 
Note  U  arrived  at  by  dropping  2  votes  from  each  of  the  50  states. 
Kote  5  See  Appendix  C  Page       152  for  details  of  population  figures  rounded  off  in  thousands. 

Kote  6     A  more  exact  reading  of  the  change 

Candidate       Total  Vote  1.0^  of  "-esulting 

Table  IbTline  2  total  vote 

Carter  ljO,82lj,000  less  808,180 

Ford  39,150,000  plus  808,180 

3rd  Parties         81Ji,000 

totals  80, 018,000  80,818,000 

Carter  lead     l,67l!,000  57,6UO 

You  Tjill  note  that  the  Carter  plurality  in  line  2  is  51:, 000.   Incalculating  the 

1.0.-4  in  line  2  each  state  was  re-calculated.   Less  than  500  was  dropped  and  more 

Tfas  Fiade  ioOO.   Ihe  slight  difference  does  not  change  the  percentage  calculations. 
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But  come  back  to  the  first  paragraph  in  this  chapter.  It  Trould  be  instructive 
to  know  -vrtiat  -nould  have  happened  if  Carter  had  had  a  uniform  \.0%  less  and  Ford  1.055 
more  in  the  popular  vote.  Such  an  assiuned  election  is  -norked  out  in  Table  18,   called 
Could  1888  Have  Been  Repeated  in  1976  7   (Page  121)   The  ansTTer  is  yes,  it  nearly  was. 

Carter  vrould  have  lost  the  electoral  votes  of  Ohio  25,  lississippi  7,   and  of 
V.asconsin  U,  but  not  of  Hawaii.   His  loss  and  Ford's  gain  U3.    (  157)   Ford  would  have 
■won  283  or  52.6!S  to  Carter's  251j  or  U7.2?   (  158)  Yet  Carter  would  still  have  had  a  tiny 
plurality  of  about  5U,000  in  over  eirthy  million  cast.    (  159) 

But  we  also  saw  in  Table  17  (  Page  119)  that  Foird  would  have  had  the  benefit 
of  the  small  state  bias.  So,  in  a  population  based  electoral  vote.   Carter  would  have 
gained  and  Ford  would  have  lost  in  the  same  degree,  but  not  quite  enough  for  Carter 
to  have  gained  the  electoral  victory.  In  a  reduced  college  Ford  would  have  had  223  or 
50.9?  and  Carter  211i  or  h&.9%.    (  I60) 

1976  in   the  assumed  election  would  have  been  very  like  I888.  Even  some  of  the 
saiie  causes  were  present.    (I6I)     Ford  would  have  had  twice  the  leakage  from  3rd  party 
votes  in  his  30  states  than  Cai-ter  would  have  had  in  his  21  states.    (162)  Also,  but  to 
a  lesser  extent,   Caii^r  as  a  southern  candidate  would  have  had  the  same  local  or 
regional  bulge  in  the  national  popular  vote  that  Cleveland  en.joyed  in  1888,  Taken 
together.  Carter  carried  eight  old  south  states  5U.75S  to  Ford's  hh.9%,  a  margin  of  9.8^. 
Ford  could  not  match  this  margin  in  any  significant  group  of  states  he  carried.   (I63) 

~  In  the  assumed  election.  Carter's  5U,000  margin  wo»ild  have  been  a  little  less 

than  six  tenths  of  one  tenth  of  one  percent  in  over  eighty  million  cast  {I6I4)   This 
clearly  shows  that  the  simplistic  "  horror  story"  that  Carter  would  lose  the  electoral 
vote  and  siill  carry  the  popular  vote  by  a  million  or  so  votes  is  completely  false. 
Yet  it  is  based  on  this  kind  of  myth,  blown  up  mostly  by  the  news  media,  that  thousands 
even  intelligent  persons  must  base  their  support  of  the  present  direct  election  plan 
Such  hair  thin  popular  vote  pluralities,  whether  for  a  UO^  or  50?  required  margin, 
produce  neither  safe  nor  legitimate  elections. 
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In  such  cases  the  population  based  electoral  vote  has  a  better  claim  to 
leKitimacy.  '.Ve  should  vote  directlv  for  President  and  not  for  intermediary  electors. 
The  voice  of  each  state  is  the  sum  of  those  tiho  do  vote.  They  represent  the  decision 
of  that  state.  Rut  every  state  should  have  a  freight  equal  to  its  -nhole  population,  and 
only  a  oorulation  based  electoral  vote  makes  this  important  decision  unerringly. 

You  will  note  that  even  in  the  assumed  election  of  1876  as  outlined  in  Table 
18,  both  Carter's  and  Ford's  electoral  vote  in  a  reduced  count  trould  have  conformed 
to  the  population  ratios  of  the  states  that  each  carried.  This  was  also  true  in  all  of 
the  elections  revisited.  The  electoral  coU-ege  system,  refonaed  as  suggested  in  this 
book,  T»ili  then  alvrays  produce  the  electoral  and  majority  population  iveight  to  seat 
a  President. 

The  certainty  of  elections  decided  only  by  razor  thin  pluralities  is  even  in 
more  serious  doubt.  And  certainty  of  initial  outcome  is  just  as  irapoi^;ant  a  test  of  a 
sound  succession  law  as  is  the  question  of  legitimacy. 

In  a  direct  national  election  even  the  smallest  third  party  bscones  a  national 
party,  capable  of  dangerously  diluting  the  vrtiole  count.  And  -ndthout  any  justification 
based  on  either  its  numbers  or  significance  nationally.  In  an  election  in  which  only 
a  few  thousand  votes  seperates  the  leading  candidates  nationally,  recounts,  ■with  their 
uproar  and  suspicion,  could  bscons  nationwide  in  scope.  T/hy.  Because  a  slight  change 
anywhei^  could  affect  the  entire  national  count.  The  electoral  college  system  gives 
third  parties  free  rein  in  each  of  the  states  but  acts  to  prevent  their  dilution  of 
the  najority  if  they  cannot  develop  some  national  constituency. 

The  election  of  1888  and  the  assumed  election  of  1?76  are  both  good  reasons 
^Thy  the  direct  national  election  proposal  in  its  present  fom  should  not  be  adopted  and 
not  reasons  wliy  it  should  be  adopted. 
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net  losses  and  gains  alv/ays  exactly  equal  each  other. 

155  Table  17, lines  12  and  1$   (  Page  119) 

156  Table  16.  Carter  lines  13  and  llj.  Ford  lines  13  and  l5  (  Page  118) 

157  Vote  figures  for  the  three  states  rounded  off  in  ins  is  as  follows: 

State      Carter   Ford    Carter  -  1.0/."  Ford  plus  1.0?j  Ford  margin  Total  Vote 
lassissippi   381    373    373         375         2         755     ■ 
Ohio         2010   2001    1969         20li2         73         I1O78 
rd-sconsin     lOliO   1005    1019         1026  7        208U 

158  Table  18  line  10  (Page  122) 

159  Table  18  line  2  and  note  6  (Page  121  and  122)  It  is  very  misleading  to  cite 
historical  margins  in  absolute  terras.  The  all  time  low  in  absolute  terms  -vras 
Grower  Cleveland's  29,2lU  ran  over  Blaine  in  I88U  out  of  10,055j539  cast(See 
Bureau  of  Census  Book  of  Facts  1976  Vol  2  Page  1073)  This  tras  three  tenths  of 
one  percent  (.3p)  Carter's  5Uj000  ^Tould  have  been  less  than  six  tenths  of  one 
tenth  of  o  ne  percent. 

160  Table  18  lines  12  and  13  (Page  122) 

161  Chapter  9  Page  62 

162  Table  18  Compare  line  3  C  Tdth  line  U  C  (  Page  121) 

163  ihe  Old  South  States  vrere   Alabama, Florida, Georgia,Louisiana,lassissippi, Worth 
Carolina, South  Carolina,  and  Virginia.  Caret  carried  aGLl  but  Virginia. 

Total  vote  in  8  states  11,89U,000.  Cairter  6,5t)8,000  or  5U.7?  and  Ford  5,337,000 
or  hh.9%. 
I6I1  Table  18  line  2  and  note  6  (  Page  121  and  122) 
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Table  19 
I^easurinf  Voting  Egiiality 
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Chapter  16 

A  Proposal 

In  tliis  chapter,   a  draft  pro~osal  to  reform  the  electoral  collf.ge   system 
as  suifgested  in  this  book  is  drawn  in  the  language  in  vrtiich  it  inist  reach  Coneress. 
I  intpiic'  to  insert  tliis  draft  at  least  into  the  stream  of  consciousness  of  a. feu 
members  of  Congress.    In  this  I  act  only  as  on^   inciividual  citizen  and  as  a 
ccnslituticnalist,   rc-:roEcnt.in(;  no     pressure  or  c5er  group.   The  seed  r^y  lay  doiTasnt 
f Clever.   Or,  Trfio  knoiTS.   If  the  electoral  college  question  seriousl/  revives  again^ 
the  seed  nay  sprout.   I  offer  no  propaganda  except  a  little  bit  of  sound  reason.   In  any 
event,   I  T/ill  have  done  by  duty  as  a  citizen. 

Since  the  follmdng  draft  proposal  proposes  the  ciirect  electio:)  of 
President  but  in  a  different  form  than  than  in  Senate  Joint  Resolution  I,  I  have 
used  the  rxact  language  of  SJll  I  that  is  consistent  irith  the  purposes  stated  in 
the  foUoiving  draft,    .'^here  the   language  differs,  it  is  underlined.   Omilssions  are 
indicated  by  ... 

The  draft  would  be  an  amenditsnt  to  /jrticle  2  Section  1,  and  clauses 
2,3   (  as  3  %7as  modified  in  the  12th  Anendsent),and  h.    (1^9  )     The  principle  changes 
from  the  present  Constitution  occiir  in  Sections  1,3, 5, and  6.     Section  titles  are 
added  only  for  clarity. 

18?     Clause  1  of  Section  1  provides  for  vesting  executive  power  in  President 

elected  for  a  terra  of  L  years.   Clauses  5,6, 7, and  8  are  not  invloved  because 
th^v  do  not  deal  vfith  th=  election     of  President. 
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Draft  Resclut i on 

:!g_^gggndJlie_ConstUut.ion  on  Trjecting  the  President, 
by 

1.  Providing  a  direct  vote  by  the  reople 

2.  abolishing  tha  electoral" collcEe 

3.  and  casting  the  electoral  vote  of  each  state  by  law 
I.   for  the  successfiJ.  candidate  in  each  state  ' 

5.  reducing  the  nm.cer  of  electoral  votes  fron  each  state  by  2 

6.  providing  eventual  choice  if  there  is  no  majority  of 
the  electoral  vote  by  both  Houses  of  Congress  Tdth  each 
member  having  one  vote 


Article 


""'"'"  '    ^^^^^^^£^^i5IL^OEesident_an^^^ 

Ihe  people  of  the  several  states  and  the  District  constituUrg 
the  seat  of  government  of  the  United  States  shall  elect  the 
President  and  Vice  President  irLthe_j«nnerj>rpvi^^ 
Article^  Each  elector  shall  cast  a  single  vo^TT^T^^rsons 
xrho  shall  have  consented  to  the  Joining  of  tneir  narBs  as 
candidates  for  the  offices  of  President  and  Vice  President.Ho  • 
candidate  shall  consent  to  the  joinder  of  his  naz:.  ^th  that 
of  more  than  one  other  person, 

^^^'°"  '    2££idential^^nd^ther^^ 

The   electors  of  President  and  Vice  President  in  eacl:  state 
shall  have  the  qualifications  requisite  for  the  electors  of  the   - 
most  nu::.rous  branch  of  the  State  legislature,  except  for  electors 
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all  nersons  for  whom  votss  Y/ere  cast  for  President  and  Vix;e 
Prosident  (2)  the  nurber  of  votes  cast  for  each  accordint;  to  tYe 

final  results  and  (3)  the  nunber  of  electoral  votss  to  v/hich 

^ ■ — — — _^^_^^_^^_^^___^__^^— ^^_^— — —— ^— — 

said  State  or  District  is  entitled  as  provided  by  Section  3  of 

t>         ■ — — — • — ~" —        ' 

t^hls   Article.    On   the   31st  day  aft/r  t.hf>   Hay  nn  -.Thir.h  thf  plprtinn. 
occurs.   The  President  of  the  Senate  shall,   in  the  presence  of 

tV.e  Senate  and  House  of  Representatives,   open  the  certificates 

•         . . — — ^  ' ^— ^~— — _-^— — — — — — ^ — ■ 

and  record  all  the  votes.  The  House  of  Rsoresentati-res  and  the 
§enate  in  joint  session  as  prescribed  by  lav/  shall  imrediately 
declare  the  results  in  the  manner  provided  by  Section  6  of  this 

^ ___ ; •  ■  -  . ~- 

Article. 


Section  6      Casting  of  The  Electoral  Votes  of  Each  State  automatically  (5) 

Persons  joined  as  candidates  for  President  and  Vice  President 
having  the  greatest  number  of  votes  in  each  St-te  and  The  District 
shall  receive  all  the  electoral  votes  provided  in  Section  3  for 
said  State  or  District.  Persons  joined  as  candidates  for  Pr^ sident 
and  Vice  President  receiving  a  majority  of  all  the  electoral  votes 
shall  be  President  and  Vice  President. 


Section  7      ^Lection  by  Congress  if  thercis  No  T.'a.jority  of  the  Electoral  Vote  (^ 

If,  after  such  election,  none  of  the  persons  joined  as 
candidates  foij-Tresident  or  Vice  Presidentis  elected  pursuant 
to  this  Article,  The  Congress  sliall  assemble  in  siiecial  session, 
in  such  a  manner  as  the  Congress  shall  prescribe  by  la-.T,  on  the 
thirty  fourth  day  after  the  date  on  which  tlie  election  occ\irred. 
The  Congress  so  assembled  in  special  session  shall  be  comjosed  of 
those  p  ersons  vrho  are  qualified  to  serve  as  ine:nbers  of  the  Senate 
and  The  House  of  Repi-esentatives  for  the  regular  session  begiiming 
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in  the  7/Ear  next  f :  llov.dnf;  the  :-,'ear  in  rvdch  the  election 
occurred,    in  tt^at  special  session     Tho  Senate  and  the  Hoiise  of 
Fteuresertatives  so  constituted  sitting  in  joint    session,   each 
nerier  having  one  vote,   shall  choose  iimnecaately,  from  V.to  pairs 
of  persons  joined  as  candidates  for  President  and  Yice  President 
vr.o  received  the  highest  hujnbors  of  electoral  votes  in  accordance 
T/ith  Sections  1,3,$, and  6  of  t'-is  Article,  one  such  pair  by  ballot. 

For  that  purpose  c  quonrr.  shall  consist  of  three  fourtr^  of 
the  viiole  nuriber  of  ^ienatcrs  and  Representatives  .  The  vote  of 
each  Vfiinber  of  each  House  shall  be  publicly  announced  and  recorded. 
The  pair  of  persons  joined  as  candidates  for  President  and  Vice 
President  receiving  the  greatest  nmrbsr  of  votes  shall  be  elected 
President  and  Vice  President.   Irsaediately  after  S'jch  choosing  the 
special  session  shall  be  adjounred  sine  die 

Ko  otlier  business  than  the  choosing  of  a  President  and 
Vice  President  shall  be  transacted  in  any  special  session  in 
TTliich  The  Congress  is  asssailed  under  tluLs  section.  A  regular 
session  of  the  Congress  shall  be  adjourned  during  the  t:eriod  of 
any  such  special  session,  but  may  be  continued  after  such  special 
session.   The  assembly  of  Congress  in  special  session  \mder  this 
section  shall  not  affect  the  tern  of  office  for  twich  a  Ifeciber 
of  the  Congress  heretofore  has  been  elected  or  appointed,   and 
this     section  shall  not  iizpair  the  pwrers  of  any  Ifeaber  of  the 
Corgress  Tjith  respsct  to  any  niatter  other  than  proceedings 
conducted  in  special  session  under  this  section. 

Section  8  Death,   inability,  or.    Trithdravval  of  candidates  or  President  and 

Vice  President  elect         (7) 

The  Congress  may  by  lav/  pro\'ide  for  tlje  case  of  the  death, 
inability,   or  vd.thdrav;al  of  any  candidate  for  President  and 
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Vice  President  before  a  Piv.sicer.t  anr-  Vies  I'resident  have 
been  elected,   ano  for  the  cJise   cf  the  death  ci  boti-  the 
President  and  Vice  President  elect. 

Section  9  Tire  for  taking  effect   (Bi- 

sections 1  through  7     of  this  Article  shall  take  effect 
two  years  after  the    ratification  of  this  Article. 
Section  10  "nablin.^  Letyislaticn       (9) 

The  Congress  shall  have  the  p  ewer  to  enforce  this  Article 
by  anpropiate  legislation  . 
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footnotes  to  Hraft  Proposal 

1.   This   is  cor.pletely  nevt  language  and  not  comparable  to  t:-J2  Ist  paragraph  Sec. 3 
of  SJR  1  '.rri-ch  reads  as  folloivs:  "The  persons  jcined  as  candidates  for 
President  and  Vice  President  having  the  greatest  number  of  votes  shall 
be  elected  President  and  Vice  President  if  such  nur^bor  be  at  least  LO? 
of  the  total  nuniber  of  votes  cast."  That  of  course  is  the  direct  national 
election  proposal  viitri  W^  nscessary  to  elect  rfiich  is  discarded  for  the 
pruposes  of  this  draft,  and  tiie  concept,  of  electoral  votes  assigned  to 
each  state  in  accordance  vdth  population  is  adopted. 

2.  This  is  exactly  the  way  Section  It  in  SJ?.  reads,  except  for  an  orraision 
explained  in  note  3  and  the  underlined  and  emphasized  new  language. 

3.  The  words  oitdtted  from  the  original  of  SJR  1  are:  "The  Congress  shall 
provide  by  law  the  times,  places,  and  manner  in  irhich  the  resvilts  of  such 
election  ishaU  be  ascertained  and  declared,"  That  of  course  had  to  do 
.d.th  the  retvtms  of  the  popular  vote  from  the  states.  This  proposal  calls 
for  electoral  votes  cast  automatically  .  The  certification  of  results 

by  the  states  is  specifically  provided  for  in  Section  5  of  this  draft 
in  about  the  sane  way  as  is  naiT  provided  in  the  Constitution. 

h.    Section  5  in  this  draft  is  not  the  same  as  Section  5  in  SJR  1  ytfrju^i.  is 
the  sane  as  Section  8  in  this  draft. 

5  The  first  15  words  constitute  the  openin  •  phrase  of  Section  3  in  SJ?  1 
The  nevf  lanf^age  embodies  the  concept  of  the  successful  candidate  in 
each  state  receiving  all  the  electoral  vote  of  that  stats, 

6  *^ther  than  the  underlined  language,  ths  language  in  this  section  is 
exactly  the  same  as  tho  2nd  and  3rd  paragraphs  of  Section  3  in  SJR  1. 

7  Section  8  is  ths  samn  as  Section  5  in  SJR  1 
S    Section  9  is  the  sama  as  Section  6  in  SJR  1 
9    Sfiction  11  is  the  sane  as  Section  7  in  SJR  1 
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THE  BAYH  AMENDMENT 

The  reformers  have  it  all  wrong,  says  Mr.  Moe. 

The  Electoral  College  is  a  bulwark 

of  our  two-party  system.  Do  away  with  it 

and  just  watch  those  splinter  parties  grow 

Let's  Keep  the  Electoral  College 

RONALD  C.  MOE 


EVERY  FEW  YEARS,  politicians 
and  pundits  pound  out  an  old 
tune  on  the  tom-toms:  Abolish  the 
Electoral  College.  And  the  beat  is  es- 
pecially strong  this  year,  for  a  man 
named  George  Wallace  badly  scared 
the  leaders  of  both  major  parties.  In 
1968,  for  some  time  before  the  votes 
actually  came  in,  a  third  party  candi- 
date seemed  capable  of  throwing  a 
Presidential  election  into  the  House. 
And  it  is  the  memory  of  this  threat  that 
accounts  for  much  of  the  fervor  for 
electoral  reform  today. 

This  concern  is  certainly  understand- 
able. But  it  is  misdirected.  For,  as  I 
will  attempt  to  show,  three  electoral 
institutions  strengthen  rather  than 
weaken  our  two-party  system,  a  system 
which,  people  as  dissimilar  as  Hubert 
Humphrey  and  Barry  Goldwater  agree, 
accounts  for  the  stability  of  American 
republican  democracy.  These  three  elec- 
toral institutions  are:  the  state  laws  reg- 
ulating parties;  the  single-member-dis- 
trict concept  for  Congress;  and  the 
Electoral  College. 

This  two-party  system  has  attracted 
international  attention  for  decades. 
Why  should  America,  the  most  heter- 
ogeneous of  lands,  enjoy  the  stability 
and  moderatioo  generally  associated 
with  a  two-party  system?  Scholars,  for- 
eign and  domestic,  are  not  entirely 
persuasive  in  their  attempts  to  answer 
this  question.  Some  have  argued  that 
a  single  "cause"  has  led  to  the  estab- 
lishment and  maintenance  of  only  two 
parties;  othen  assume  that  several  fac- 
tors working  together  have  accounted 
for  our  dualistic  politics.  In  general,  the 
explanations  fall  into  three  groups: 
dualistic  theories;  consensus  theories; 
and  institutional  theories.  I  prefer  the 
third. 

The  dualists  trace  the  origins  of  our 


present  party  system  back  to  the  con- 
flicts involving  our  Founding  Fathers. 
The  path  is  tortuous.  Initially,  the  bat- 
tle was  between  the  Federalists  and 
Anti-Federalists  over  the  Constitution. 
Later  the  lines  shifted.  The  conflict  be- 
came sectional,  first  between  the  finan- 
cial interests  in  the  East  and  the  agrar- 
ian interests  of  the  West,  then  between 
the  North  and  the  South  over  slavery. 
Today,  dualists  believe,  the  battle  is 
largely  between  urban  and  non-urban 
interests. 

A  variation  of  this  historical  theme 
is  offered  by  social  scientists  who  see 
our  dualist  politics  as  the  offspring  of 
our  national  character.  Americans 
somehow  like  to  think  in  dualistic 
either/or  terms.  They  purposely  shun 
shades  of  difference  in  favor  of  clear- 
cut  contests  between  two  groups.  This 
tendency    toward    ideological    dualisms 


encourages  the  maintenance  of  a  two- 
party  system.  Americans,  they  contend, 
take  many  different  positions  on  a 
single  issue  and  establish  interest  groups 
to  promote  each  view. 

The  second  category  of  theories  re- 
volves around  notions  of  social  con- 
sensus. Many  scholars  attempt  to,  ex- 
plain our  party  system  in  terms  of 
widely  held  social  and  political  norms. 
Despite  our  heterogeneous  cultural  heri- 
tage and  society,  Americans,  numerous 
studies  have  informed  us,  share  a  con- 
sensus over  the  fundamentals  that  di- 
vide many  other  societies.  Virtually  all 
Americans  accept  the  prevailing  social, 
economic  and  political  institutions;  they 
accept  the  Constitution  and  its  govern- 
mental apparatus,  the  regulated  free- 
enterprise  economy  and  the  social  class 
pattern.  This  consensus  is  lacking  in 
many  other  countries  where  the  legiti- 
macy of  basic  institutions  is  often  ques- 
tioned. In  such  countries,  multiple-party 
systems  thrive. 

Finally,  we  come  to  the  various  in- 
stitutional theories.  Such  theories  argue 
that  America's  heterogeneous  society 
would  spawn  many  parties,  not  few, 
without  artificial  checks.  In  other 
words,  our  two-party  system  is  not  a 
natural  outgrowth  of  American  char- 
acter or  history,  nor  is  it  a  product  of 
some  ephemeral  consensus.  It  is  the 
result  of  our  electoral  system  and  our 
constitutional  institutions.  The  corollary 
to  this  argument  is  that  if  we  were 
substantially  to  alter  our  electoral  sys- 
tem we  would  substantially  alter  our 
political  party  system.  They  are  in- 
separable. 

While  the  academic  fashion  is  to  at- 
tribute approximately  equal  credit  to 
each  of  these  three  categories  of  ex- 
planation, I  find  that  no  such  equal 
credit  is  warratited  by  the  evidence.  No 
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doubt  there  are  some  supporting  factors 
to  be  found  in  the  arguments  of  the 
dualist  and  the  consensus  schools,  but 
these  are  not  determinative.  I  favor  the 
third  theory,  for  the  best  available  evi- 
dence supports  the  idea  that  political 
party  systems  are  electoral  artifacts, 
easily  altered  by  changing  the  rules  of 
the  game,  notwithstanding  cultural  fac- 
tors which  might  tend  to  militate 
against  change. 

Encouraging  National  Parties 

Our  national  parties  have  been  aptly 
described  as  loose  alliances  of  state 
parties.  E.  E.  Schattschneider  notes: 
"Decentralization  of  power  is  by  all 
odds  the  most  important  single  charac- 
teristic of  the  American  major  party; 
more  than  anything  else  this  trait  dis- 
tinguishes it  from  all  others.  Indeed, 
once  this  truth  is  understood,  nearly 
everything  else  about  American  parties 
is  greatly  illuminated.  .  .  ."  The  Massa- 
chusetts and  Alabama  Democratic  par- 
ties, for  example,  bear  little  family  re- 
semblance. The  state  party  systems  are, 
for  the  most  part,  products  of  the  vari- 
ous state  electoral  laws. 

In  the  nineteenth  century,  states 
tended  to  view  parties  as  private  groups 
and  made  few  laws  to  supervise  their 
activities.  Coincident  with  the  progres- 
sive movement  and  its  interest  in  direct 
primaries,  state  legislatures  began  to 
pass  laws  regulating  parties  and  elec- 
tions. 

The  situation  became  acute  in  many 
states  during  the  1912  campaign  when 
secessionist  Republicans  formed  the 
Bull  Moose  Party  and  attempted  to 
wrest  control  of  local  party  appara- 
tuses. In  most  states  it  was  relatively 
easy  to  get  on  the  ballot,  thus,  Theo- 
dore Roosevelt  was  able  to  run  a  strong 
race  against  the  regular  party.  The  state 
parties  became  alarmed  and  passed  a 
great  deal  of  electoral  legi^ation,  the 
most  important  having  to  do  with 
definitions  of  what  constituted  a  legiti- 
mate party. 

California  provides  an  excellent  ex- 
ample of  how  state  laws  encourage  the 
two-party  system  and  discourage  the 
formation  of  splinter  parties.  If  a  group 
wants  to  run  a  candidate  for  President, 
it  must  first  constitute  itself  a  party. 
This  means  that  it  must  have  an  en- 
rolled membership  of  I  per  cent  of  the 
total  registered  voters  by  January  1  of 
the  year  it  seeks  to  hold  a  primary  and 
run  a   Presidential  candidate.   Thus,   a 


new  party  cannot  be  established  after 
the  political  conventions.  This  also 
means  that  the  group  has  to  work  hard, 
well  in  advance,  in  order  to  run  a 
candidate  in  November. 

While  the  regulations  appear  rig- 
orous, they  are  fair  and  surmountable 
as  attested  to  by  the  success  of  the 
Peace  and  Freedom  Party  and  the 
American  Independent  Party  in  1968. 
The  rules  discourage  secessionist  move- 
ments and  millionaires  trying  to  buy 
their  way  on  to  the  ballot. 

The  second  electoral  institution  is  the 
single-member  district  concept  as  it  is 
applied  to  congressional  elections.  The 
single-member  district  concept  refers 
to  the  method  by  which  many  countries 
elect  members  to  their  legislatures.  It 
might  be  more  accurately  described  as 
the  first-past-the-post  system.  If  a  nation 
decides  to  have  territorial  units  repre- 
sented in  |ts  legislature  it  must  devise 
a  method  for  apportioning  these  dis- 
tricts and  this,  in  turn,  alTects  the  nom- 
inating process  of  the  parties. 

In  a  majority  of  instances  where  the 
single-member  district  concept  prevails, 
plurality  elections  are  followed.  That 
is,  the  candidate  who  receives  more 
votes  than  any  other  candidate  wins  the 
single  seat  at  stake,  even  if  his  vote 
falls  short  of  a  majority. 

It  is  well  known  that  this  system  pro- 
duces inaccurate  results.  A  party  may 
receive,  for  instance,  a  majority  of  seats 
without  having  received  a  majority  vote 
from  the  electorate.  Theoretically,  at 
least,  the  Democrats  could  receive  only 
435  more  votes  than  the  Republicans 
nationwide,  a  minute  fraction  of  1  per 
cent,  and  enjoy  complete  control  over 
the  House,  435-0,  if  the  votes  were 
distributed  perfectly  among  the  dis- 
tricts. Realistically,  of  course,  the  prob- 
lem is  one  of  distortion.  In  1968,  for 
example,  the  Republicans,  nationally, 
received  48.9  per  cent  of  the  votes  cast 
for  all  representatives,  yet  received  only 
44  per  cent  of  the  seats  in  the  House. 
In  fact,  since  1932,  the  Republicans 
have  been  under  represented  in  every 
Congress  except  the  Eightieth  (1947- 
49). 

The  theory  underlying  the  single- 
member  district  concept  is  best  under- 
stood when  compared  with  the  opposite 
theory  —  proportional  representation. 
Under  pure  proportional  representation 
all  votes  in  the  country  are  tabulated 
together  and  the  parties  are  awarded 
seats  according  to  the  percentage  (tf 
votes  received  nationally.  If  the  country 


had  25  or  so  parties,  as  was  the  situa- 
tion in  the  French  Fourth  Republic 
(pre-de  Gaulle),  each  party  would  sub- 
mit a  list  of  candidates  in  order  of 
preference  and  then  an  agency  of  the 
national  government  would  distribute 
the  seats  among  them  according  to  their 
relative  strength.  In  a  six-hundred  mem- 
ber assembly,  for  example,  if  an  ex- 
treme party  received  only  3  per  cent 
of  the  votes  spread  over  all  the  districts, 
it  would  still  be  assured  of  eighteen 
seats  in  the  assembly.  A  party  receiving 
only  3  per  cent  of  the  votes  nationally 
in  a  country  operating  under  the  single- 
member  district  concept  with  plurality 
elections  would,  in  all  likelihood,  have 
won  no  seats  in  the  legislature. 

Impossibility  of  Parity 

The  point  is  obvious — ^proportional 
representation,  or  the  application  of  the 
one-man,  one-vote  principle  to  general 
legislature  elections,  increases  the  prob-. 
ability  of  legislatures  composed  of  many 
small  parties  with  coalition  government 
required  to  rule.  The  weakness  of  the 
French  Fourth  Republic  was  attributed, 
in  the  main,  to  the  plethora  of  parties 
and  their  inability  to  establish  a  stable 
government. 

De  Gaulle,  upon  ascension  to  power, 
eliminated  proportional  representation 
and  instituted  a  single-member  district 
system  without,  however,  including  a 
plurality  election  clause.  Even  with 
run-off  elections  required  (a  gimmick 
to  weaken  the  Communists),  most  of 
the  minor  parties  were  driven  from  the 
scene  and  the  elections  came  to  resem- 
ble rather  closely  their  American  and 
British  counterparts. 

The  fact  is  that  it  is  simply  impos- 
sible to  have  an  absolute  parity  of  vot- 
ing power — that  is,  every  man's  vote 
counting  equal  in  the  final  distribution 
of  seats  in  the  legislature — if  a  nation 
wants  its  legislature  to  represent  terri- 
torial units.  It  is  equally  impossible  to 
have  absolute  parity  of  voting  power 
except  under  a  system  of  national  pro- 
portional representation  and  such  a  sys- 
tem virtually  assures  a  multiparty  po- 
litical system. 

The  goals  of  voting  parity  and  the 
maintenance  of  a  two-party  system  are, 
for  all  practical  purposes,  incompatible. 

The  final  institutional  pillar  of  our 
two-party  system  is  the  Electoral  Col- 
lege. The  concept  underlying  the  Elec- 
toral College  is  similar  to  that  of  the 
single-member    district    system    except 
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that  il  applies  to  the  Presidency.  In  ef- 
fect, just  as  a  congressman  cannot  be 
split  in  half  because  the  opposition 
party  received  only  a  few  votes  short  of 
the  necessary  plurality,  a  state  is  simi- 
larly viewed  as  indivisible.  The  unit 
rule  means  that  all  of  the  state's  elec- 
toral voles  will  be  cast  for  the  one  can- 
didate, and  his  party,  who  garnered  the 
greatest  number  of  votes.  (The  unit 
rule  for  voting  in  the  Electoral  College 
is  a  tradition,  not  a  constitutional  re- 
quirement. Recently,  the  legislature  of 
Maine  voted  to  eliminate  the  unit  rule 
and  replace  it  with  a  modified  congres- 
sional district  elector  plan.) 

Importance  of  Unity 

Occasionally,  critics  will  claim  that 
the  unit  rule  serves  to  disenfranchise 
the  minority.  This  is  false.  First,  they 
had  an  opportunity  to  vote  and  win. 
They  did  not  win,  but  it  does  not  follow 
that  they  were  disenfranchized.  To  lose 
is  not  to  be  disenfranchized. 

The  race  for  President  is  not  just 
another  election  race.  This  contest  sets 
the  tone  for  the  whole  political  system. 
The  fact  that  a  party  and  its  Presiden- 
tial candidate  must  win  more  votes  than 
any  other  candidate  in  a  given  state  in 
order  to  receive  any  electoral  votes 
means  that  a  high  premium  is  placed 
on  remaining  a  unified  party. 

If  a  party  permits  its  ranks  to  be 
split,  it  loses  not  just  the  amount  of 
votes  that  the  dissenters  can  subtract 
from  the  total,  but  any  chance  at  all 
for  the  votes  cast  by  the  electors  of  the 
state. 

Consequently,  the  stakes  are  high. 
Traditionally,  the  parties  have  been 
moderate  and  pluralistic  for  they  found 
they  lost  when  they  indulged  in  exclu- 
sive ideologies.  Both  major  parties  were 
required  to  be  inclusive  in  character. 
"True  believers"  and  congenital  reform- 
ers, eager  to  emulate  European  parties, 
are  constantly  annoyed  at  the  non-doc- 
trinaire approach  to  politics  followed 
by  the  two  parties. 

Not  only  are  the  two  parties  required 
to  be  moderate  and  non-doctrinaire, 
they  also  are  required  to  be  national  in 
orientation  and  organization.  If  a  party 
confined  its  appeal  to  one  section  of  the 
country,  it  might  be  able  to  build  a 
majority  in  the  popular  vote  and  still 
lose  in  the  Electoral  College.  Parties 
early  found  that  it  really  did  no  good 
to  build  up  a  substantial  lead  in  New 
York,  say,  if  it  meant  that  Minnesota 


and  smaller  Western  slates  were  ig- 
nored. They  count  too. 

A  Presidential  candidate  needs  only 
one  more  vote  than  any  other  party 
10  win  New  York,  then  the  battle  has 
to  be  shifted  to  other  states.  Building  a 
massive  plurality  in  one  state,  at  the 
expense  of  attention  to  other  problems 
and  other  areas  of  the  country,  is  not 
smart  politics.  The  big  states,  while 
crucial,  do  not  hold  the  entire  key  to 
the  election.  Mr.  Nixon  proved  this 
rather  conclusively  in   1968.* 

The  Electoral  College,  then,  provides 
certain  statistical  imperatives  which 
steer  Presidential  politics  toward  a  two- 
parly  pattern  and  moderate  national 
leaders. 

All  of  this  is  to  suggest  that  our  two- 
party  system  is  no  accident;  it  is  not 
peculiarly  a  product  of  American  "cul- 
ture" oj  of  some  other  sociological 
phenomenon.  It  is  an  institutional  arti- 
fact which  we  have  the  option  of  pre- 
serving or  destroying.  And  one  of  the 
surest  ways  to  bring  on  destruction  is 
to  abolish  the  Electoral  College. 

The  debate  on  reform  of  the  Elec- 
toral College  has  been  quite  one-sided 
so  far — that  is,  only  the  critics  have 
been  heard.  This  is,  in  part,  under- 
standable since  virtually  everyone  today 
considers  himself  a  critic  of  one  type 
or  another.  The  Electoral  College,  so 
the  argument  goes,  is  an  anachronism 


•Some  liberal  groups  have  recently  decided 
that  the  Electoral  College  with  its  unit  rule 
ought  to  be  maintained.  Their  reasoning  is 
that  it  benefits  the  large  industrial  states 
wherein  certain  minority  groups  can  exert 
maximum  influence.  Statistically,  of  course, 
this  is  a  questionable  argument.  Because 
of  the  present  system  which  provides  for  a 
base  of  three  votes  per  stale,  every  state 
with  a  population  below  the  median  gains 
political  influence  in  relation  to  those 
slates  above  the  median  in  population. 
Using  the  1960  census  and  the  two  most 
extreme  stales,  Alaska  and  New  York,  each 
elector  from  Alaska  represented  75.389 
citizens  while  each  elector  fcom  New  York 
represented  390,286  citizens.  The  unit  rule 
does  not  change  the  impact  of  these  statis- 
tics. The  real  significance  of  the  "malap- 
portionment" of  electors  is  that  il  forces 
the  parlies  to  think  and  operate  in  national 
terms.  The  greater  the  spread  in  appeal  of 
the  party,  the  greater  the  chance  of  vic- 
tory. The  election  of  1968  is  a  classic 
example  of  how  distribution  of  votes  may 
count  for  more  than  sheer  numbers. 
While  Nixon  and  Humphrey  were  close  in 
the  popular  vote,  Nixon's  appeal  was  more 
national  than  Humphrey's  so  he  was  able 
to  win  one  elector  per  105,594  voles  while 
Humphrey,  whose  appeal  was  largely  in  a 
few  industrial  stales,  required  163,696 
voles  to  win  one  elector.  Wallace  was  ham- 
pered even  more  by  the  limitations  im- 
posed by  his  sectional  strength  and  needed 
215,185  voles  to  receive  one  electoral  vole. 


and  ought  to  be  abolished  before  il 
causes  chaos.  This  is  one  thing  Gore 
Vidal  and  Richard  Nixon  can  agree 
upon.  If  ever  there  was  consensus  on 
an  issue,  this  is  it. 

But  Ihe  first  step  toward  wisdom  in  ' 
matters  of  electoral  structure  is  to 
recognize  that  no  electoral  system  will 
ever  be  able  to  eliminate  in  advance 
all  chance  of  confusion  and  crisis. 
When  we  talk  about  elections,  we  really 
talk  about  one  of  the  oldest  problems 
known  to  man,  succession  10  power. 
One  of  the  traditional  attractions  of  a 
republic  as  a  polity  has  been  its  answer 
to  the  question  of  succession.  Somehow 
elections  seem  a  less  expensive  way  to 
transfer  power  from  one  group  to  an- 
other than  a  clash  of  arms  or  inter- 
minable palace  intrigues. 

Recognizing  the  immensity  of  the 
problem,  possibly  our  goal  ought  to  be 
to  devise  a  system  in  which  the  odds 
against  crisis  are  minimized  and  the 
odds  of  a  majority  Executive  maxi- 
mized. This  was  the  goal  of  the  Found- 
ing Fathers — not  the  creation  of  a  per- 
fect system  with  all  risks  eliminated. 
They  were  never  Utopian. 

An  Alternative 

The  unfortunate  aspect  to  our  in- 
ordinate affection  for  the  present  is 
that  il  makes  il  more  difficult  to  raise 
meaningful  questions  about  our  po- 
litical institutions.  The  relevant  ques- 
tion with  regard  to  Ihe  Electoral  Col- 
lege, for  example,  is  whether  or  not  Ihe 
Electoral  College  performs  a  useful 
function  toward  maintaining  the  two- 
party  system  today,  not  what  were  the 
original  purposes  of  the  institution  or 
what  might  have  happened  in  a  par- 
ticular election  a  century  ago  if  no 
candidate  had  received  a  majority. 
These  kind  of  questions  are  of  interest 
to  historians,  but  are,  essentially,  ir- 
relevant to  the  contemporary  problem 
of  succession  to  power. 

Those  who  criticize  the  Electoral 
College  cannot  be  charged  with  failure 
to  offer  an  alternative.  In  fact,  there 
are  many  alternative  plans  being  cir- 
culated which  run  from  pure  propor- 
tional representation,  to  electoral  voting 
according  to  congressional  district,  to 
simple,  direct  election. 

The  proposal  enjoying  the  most  sup- 
port at  present  is  the  elimination  of  the 
Electoral  College  altogether  and  the 
substitution  of  simple  direct  election. 
Modifications   have   been   added,   how- 
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ever,  in  recent  months.  A  provision 
generally  accepted:  If  no  candidate 
received  50  per  cent  of  the  popular 
vote  in  the  general  election,  a  second, 
run-off  election  would  be  held  between 
the  two  candidates  who  had  received 
the  most  votes.  This  proposal  has  sub- 
sequently been  further  modified  so  that 
if  no  candidate  receives  40  per  cent  of 
the  vote,  a  run-ofT  election  will  be  held. 
These  modifications  are  designed  to 
placate  those  who  see  the  problem  of  a 
minority  President  and  multiple  parties 
becoming  critical.  The  above  described 
proposal,  herein  greatly  simplified,  is 
essentially  that  which  both  Senator 
Birch  Bayh,  Chairman  of  the  Senate 
Constitutional  Amendments  Subcom- 
mittee, and  the  American  Bar  Associa- 
tion have  vigorously  campaigned  for. 

Faulty  Reasoning 

Their  political  goal,  in  philosophical 
terms,  is  to  "have  every  vote  count 
equally  in  the  final  counting  process." 
Is  there  a  price  that  must  be  paid  in 
order  to  achieve  this  deceptively  ap- 
pealing end?  The  sponsors  answer  in 
the  negative,  i  suggest,  to  the  contrary, 
that  there's  a  very  high  price  indeed. 
'    We  had  best  be  aware  of  it  in  advance. 

The  direct  election  plan  is  ironic  in 
that  it  proposes  to  institutionalize  a 
weakness  which  it  alleges  the  Electoral 
College  possesses,  but  which,  in  reality, 
the  Electoral  College  has  not  exhibited 
since  the  election  of  1824.  That  flaw, 
according  to  political  folklore,  was  that 
a  third  candidate,  Henry  Clay,  was  able 
to  jockey  for  personal  advantage  in 
determining  to  whom  he  would  shift 
his  support.  The  great  contemporary 
fear  is  that  no  Presidential  candidate 
will  get  a  majority  of  the  electoral 
voles  and  hence  the  election  will  go  to 
the  House  with  the  third-party  candi- 
date holding  the  critical  balance  of 
power.  This  fear  was  spelled  out  in 
great  detail  in  the  newspapers  during 
the  1968  election  as  they  conjured  up 
horror  stories  about  what  would  happen 
if  the  vote  were  thrown  into  the  House. 

Let  us  look  briefly,  then,  at  the  cause 
of  this  fear:  Mr.  Wallace  and  his 
American  Independent  Party.  It  should 
°  be  noted,  at  the  outset,  that  it  is  im- 
possible to  ignore  any  candidate  who 
receives  10,  15  or  20  per  cent  of  the 
^  popular  vote.  He  has  a  right  to  be 
heard.  The  question  is:  Under  what 
conditions  can  the  influence  of  a  third 
party  be  kept  mioimal  while  still  per- 


mitting all  votes  somehow  to  count? 
The  fear  was  that  under  the  current 
Electoral  College  system  Mr.  Wallace 
would  play  a  maximum  role  in  terms 
of  his  voting  strength  rather  than  a 
minimal  role. 

The  reasoning  of  those  who  believed 
this  argument  was  faulty.  The  Electoral 
College,  far  from  exaggerating  the 
strength  of  third  parties,  minimizes 
their  strength.  Also,  the  Electoral  Col- 
lege virtually  assures,  if  we  use  history 
as  a  guide,  a  majority  vote,  in  terms  of 
electoral  votes,  to  a  major  party  candi- 
date, thus  eliminating  the  uncertainty 
which  follows  any  run-off  election 
whether  popular  or  in  the  House. 

Under  the  present  system  with  its 
unit  rule  the  probability  of  a  majority 
President,  that  is,  one  cloaked  with  the 
legitimacy  of  over  50  per  cent  of  the 
popular  as  well  as  electoral  vote,  is 
very  high.  If  ever  the  system  were  to 
fail  us,  it  should  have  been  in  1968. 
The  two  major  parties  were  evenly  split 
with  a  strong  third  party,  having  a 
national  base,  challenging  their  hegem- 
ony. Why  was  the  Wallace  effort  so  un- 
successful? 

It  was  unsuccessful  because,  and  not 
in  spile,  of  the  Electoral  College's  unit 
rule.  The  functioning  of  the  unit  rule 
exhibits  many  subtle  manifestations.  It 
is  not  merely  a  mechanical  process 
applied  by  the  commentators  on  elec- 
tion night.  It  also  influences  how  peo- 
ple will  vole  in  the  first  place.  Under 
direct  election  Mr.  Wallace's  vote 
would  no  doubt  have  been  substantially 
greater,  for  then  his  votes  would  have 
been  cumulated  nationally.  Many  peo- 
ple realized  that  to  vote  for  Wallace, 
as  their  first  choice,  was,  in  most  states, 
wasting  a  vole  since  he  would  not  gain 
a  plurality  in  the  state.  Hence,  they 
voted  for  one  of  the  two  major  candi- 
dates. The  unit  rule,  therefore,  has  an 
anticipatory  impact  on  the  voting  de- 
cision of  the  individual  citizen. 

The  Electoral  College  assures,  in  vir- 
tually every  case,  that  a  majority 
President  is  elected  in  the  first  instance 
thus  permitting  the  President  to  begin 
his  job  without  the  question  of  his 
legitimacy  being  raised.  Is  not  the 
strength  of  our  political  system  ex- 
plained principally  in  terms  of  the 
stability  of  our  succession  process?  The 
Electoral  College  permits  us  to  settle 
the  problem  of  Presidential  selection 
quickly  and  bestow  legitimacy  on  the 
man  who  captured  enough  states  to  win 
a  majority  of  electoral  votes. 


The  Electoral  College  is  "undemo- 
cratic" only  if  we  are  willing  to  brand 
all  forms  of  indirect  selection  of  offi- 
cials or  distortions  of  the  one-man,  one- 
vote  principle  by  definition  as  "un- 
democratic." Our  Founding  Fathers 
offered  no  such  definition.  They  con- 
tended that  they  had  established  a 
"popular  government,"  with  "republic" 
and  "democracy,"  as  understood  in  the 
terms  of  the  participants,  being  equally 
valid  species  of  this  genus.  A  republic, 
or  rule  by  indirect  participation,  is  a 
valid  form  of  popular  government.  The 
Electoral  College,  while  not  democratic 
in  the  narrow  sense,  is  surely  within  the 
intellectual  framework  of  popular  gov- 
ernment and  its  sub-type,  the  republic. 
The  Electoral  College,  with  its  tradi- 
tional unit  rule,  is  a  subtle,  yet  effective 
method  of  keeping  the  politics  of  the 
Presidency,  and  hence,  to  a  large  de- 
gree, of  our  parties,  within  manageable 
proportions. 

Pillars  of  Stability 

The  indirect  selection  process  of  the 
Electoral  College  insures  that  splinter 
or  third  parties  will  have  great  difficulty 
in  gaining  sufficient  strength  to  be  de- 
cisive in  the  final  outcome.  Under  any 
of  the  proposals,  whether  for  direct 
election,  proportional  representation  of 
electors  or  the  host  of  variations  on 
these  two  themes,  the  third  party  (in 
1968,  the  American  Independent 
Party)  would  have  been  permitted  to 
exercise  maximum  leverage. 

Under  direct  election,  Mr.  Wallace's 
strength  would  no  doubt  have  reached 
that  which  the  polls  indicated  he  en- 
joyed prior  to  election  day.  If  this 
assumption  is  correct — even  with  the 
40  per  cent  requirement — a  run-off 
election  would  have  had  to  have  been 
held  with  Wallace  and  his  party  pro- 
viding the  crucial  swing  factor. 

In  other  words,  the  reformers  want 
to  rid  us  of  a  system  which  dis- 
courages splinter  parlies  and  which 
minimizes  the  odds  of  non-majority 
Presidents.  They  want  to  substitute  in- 
stead a  system  whereby  splinter  parties 
and  candidates  will  have  maximum  in- 
fluence. We  will  change  from  a  situa- 
tion in  which  crbis  is  possible  but 
unlikely,  to  a  situation  in  which  it 
might  be  chronic. 

Few  words  cause  more  intellectual 
confusion  than  the  word  "reform." 
When  someone  says  he  wants  to  "re- 
(Coniinues.on  page  375) 
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(Cootinued  from  page  359) 

T  .'  some  inslilulion,  he  has  general- 
l  cgun  his  intellectual  deliberations 
with  a  conclusion  and  worked  back- 
ward. Almost  by  definition  the  status 
quo  is  judged  "bad"  and  it  then  be- 
comes necessary  to  rewrite  the  rules 
governing  that  institution  in  order  to 
provide  advantages  to  a  particular 
group  promoting  a  particular  set  of 
policies.  Change,  a  more  neutral  word 
then  reform,  is  almost  always  justified 
in  terms  of  the  general  welfare  when, 
in  fact,  changes  in  rules  and  institutions 
invariably  aid  one  group  at  the  expense 
of  another.  Change,  then,  is  not  in- 
herently good.  There  are  good  changes 
and  bad  changes.  The  criteria  for  good 
and  bad  is  measured  according  to  the 
general  theory  of  politics  one  accepts. 
Throughout  this  essay  a  theory  of 
popular  government  has  underlain  my 
substantive  arguments.  The  theory  is 
that  democracy,  as  generally  defined 
today,  functions  best  when  there  are 
two  major  parties,  as  opposed  to  a 
multiparty  system.  These  parties  ought 
to  be  relatively  non-doctrinaire  and 
V  .  nal  in  their  organization  and  ap- 
f^  They  ought  to  conceive  of  them- 
iv     .s  as  the  "ins"  and  the  "outs,"  with 


both  parties  being  committed  to  the 
fundamental  values  of  the  regime.  Two- 
party  politics  suggests  that  both  parties 
ought  to  contain  a  portion  of  most  of 
the  groups  in  the  society  and  that 
neither  ought  to  become  exclusive  or 
ideological.  While  such  a  politics  may 
lack  the  momentary  excitement  of  the 
righteous  cause  victorious,  it  is  a  po- 
litics which  permits  all  groups  to  share 
in  power  and  hence  provides  the  en- 
vironment necessary  for  the  society  to 
face  real  problems  and  make  measured 
social  progress. 

The  Electoral  College,  with  its  tra- 
ditional unit  rule,  is  a  critical  factor  in 
the  maintenance  of  our  two-party 
politics.  While  it  is  conceivable  that  our 
politics  would  remain  largely  non- 
ideological  and  within  the  two  major 
parties  without  the  Electoral  College, 
it  is  unlikely.  The  Electoral  College 
does  serve  an  important  function  today. 
One  can,  of  course,  be  opposed  to  the 
two-party  model  of  politics  or  one  can 
desire  to  have  ideologically  oriented 
parties,  as  the  New  Left  does.  If  this 
is  the  political  theory  you  support,  then 
the  elimination  of  the  Electoral  College 
should  be  high  on  your  list  of  priorities. 
What  the  facts  do  not  support,  how- 
ever, is  the  argument  that  the  demise 
of   the   Electoral   College   will   actually 


"I  think  the  whole  movement's  been  bad!" 


strengthen  the  two  major  parties  and 
curtail  the  potential  dangers  of  third 
parties. 

Our  two-parly  system  is  capable  of 
being  maintained  only  if  the  three 
pillars  described  previously  are  main- 
tained in  good  order.  To  destroy  any 
one  of  them  would  be  to  endanger  the 
entire  structure.  At  the  very  least,  we 
owe  it  to  those  who  are  to  follow  us 
not  to  scuttle  our  electoral  system, 
which  has  served  us  so  well  for  nearly 
two  centuries,  without  first  attempting 
to  understand  the  system.  We  must  not 
permit  ourselves  to  fall  into  the  trap  of 
substituting  emotion  and  slogans  foi 
reasoned  analysis.  Q 

DELECTATIONS 

(Continued  from  page  364) 

that  Joe  sent  you.  (La  Seine  ranks  a 
mite  higher  in  this  respect.  One  of  my 
spies  tells  me  of  having  been  kept  wait- 
ing a  few  times  at  The  Four  Seasons.) 

One  word  about  the  wine  lists.  The 
wines  at  La  Seine  are  good  and  very 
expensive.  The  Four  Seasons  has  an 
outstanding  list,  at  truly  fantastically 
low  prices.  Lack  of  space  forbids  me  to 
go  into  details,  but  all  experts  say  that 
the  prices  at  The  Four  Seasons  are  the 
lowest  in  town  for  a  luxury  wine  list. 
The  Four  Seasons  does  not  have  proper 
someliers,  since  the  captains  perform 
their  function,  a  more  reasonable  ar- 
rangement in  a  restaurant  of  that  size 
that  would  need  several  of  them.  La 
Seine,  on  the  other  hand,  has  the  best 
sommelier  in  the  whole  of  New  York, 
according  to  all  experts  and  to  what  1 
have  myself  observed.  His  name  is 
George,  he  is  young  and  he  looks  like 
Yves  St.  Laurent,  he  comes  from  the 
Tour  d'Argent  and  I  suggest  you  put 
yourself  into  his  hands.  From  experi- 
ence I  know  that  he  advises  well, 
knows  every  trick  of  the  trade  and  that 
he  is  a  nice,  kind  man  and  not  a  snob. 

Both  restaurants  require  reservations; 
all  menus  are  <3  la  carte.  Dinner  entrees 
at  La  Seine  are  from  $8.50  (with  the 
exception  of  a  kidney  dish  at  $6.50);  at 
The  Four  Seasons,  from  $7.50.  D 
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DR  THE  FIRST  TIME  sincc  the  Progres- 
sive era  of  sixty  years  ago,  the  Ameri- 
can political  system  may  be  at  a  point  of  signifi- 
cant mutation.  The  Progressive  era  gave  us  wom- 
en's suffrage  and  the  popular  election  of  senators, 
without  which  the  federal  government  would 
surely  now  seem  hopelessly  anachronistic;  the  di- 
rect primary,  which  has  become  a  domesticated 
household  creature;  and  also  the  initiative,  the 
referendum,  and  the  recall,  which  have  survived 
here  and  there,  but  for  the  most  part  wildly,  in  a 
state  of  nature,  owing  to  lack  of  regular  contact 
with  humans.  These  reforms  answered  essentially 
to  the  populist  idea— identified  in  the  American 
political  tradition  with  Andrew  Jackson  and  in 
some  measure  with  everyone  else  ever  since— that 
the  ills  of  society  and  its  government  will  be 
cured  by  giving  a  stronger  and  more  certain  <ii- 
rection  of  affairs  to  a  popular  majority.  Today,  as 
earlier,  this  idea  remains  the  battle  cry  of  reform. 
It  alone  inspired  the  Supreme  Court's  reappor- 
tionment decisions  from  1962  onward,  which  may 
be  viewed  either  as  having  inaugurated  the  cur- 
rent age  of  political  reform  or  as  a  reflection  of 
it;  and  it  alone  is  the  overt  inspiration  of  propos- 
als, for  which  the  performance  of  the  system  this 
season  has  generated  much  support,  to  abolish 
the  electoral  college  and  the  Presidential  nomi- 
nating conventions. 

Confidence  in  the  majority  crosses  class  and  ide- 
ological lines;  nearly  everyone  believes  that  if  the 
majority  were  but  allowed  to  speak  often  and 
loudly  enough,  it  would  speak  with  his  own  voice. 
Even  for  those  who  would  try  to  control  the  proc- 
esses by  which  a  majority  is  formed,  and  who 
would  restrain  and  educate  the  majority  before 
yielding  to  its  wishes,  the  democratic  faith  is, 
finally,  faith  in  the  good  will  and  good  sense  of 
the  preponderant  number  of  men.  Nevertheless 
the  populist  principle  in  its  unqualified  state  is 
simplistic  and  insufficient.  Over  time,  it  begets  a 
dialectic  of  illusion  and  disillusion.  Its  sanguine 
slogans  sound  hollow  and  become  terms  of  de- 
rision   with    extraordinary    rapidity.    "The    Old 
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and  legal  history  at  Yale  University.  The  New  Age  of  Politi- 
cal Reform,  an  expanded  version  of  this  essay,  with  ac- 
companying documentation,  is  to  be  published  next  month 
by  Harper  &  Row. 


Order  Changeth,"  wrote  William  Allen  White  in 
1910.  In  1920,  he  said  to  Ray  Stannard  Baker: 
"WTiat  a  God-damned  world  this  is.  .  .  .  If  anyone 
had  told  me  ten  years  ago  that  our  country  would 
be  what  it  is  today  ...  I  should  have  questioned 
his  reason." 

The  proclamation  of  a  New  Politics  will  also 
be  recalled  in  irony  later  if  it  is  given  nothing  but 
a  populist  content  now.  It  is  nice  to  think  that 
there  is  an  immediate  majority  out  there  which 
necessarily  favors  great  good  works,  and  which 
consists  of  persons  each  moving  in  an  individual 
orbit,  adrift  from  parties  and  other  structures, 
and  yet  capable  of  exercising  power  if  only  every 
man  had  one  vote.  But  the  body  politic  is  not  like 
that.  Majorities  do  not  arise  spontaneously  and 
are  not  found;  they  must  be  constructed  and  then 
maintained.  They  are  conglomerates  of  many 
groups,  all  of  them  minorities,  each  of  which 
must  have  its  share  of  power,  some  of  which 
weigh  in  with  intensity  of  feeling  rather  than 
numbers,  and  some  of  which  must  sometimes 
even  be  granted  a  veto,  in  order  that  there  may 
be  peaceable  government  enjoying  common  con- 
sent. If  this  is  the  Old  Politics,  it  is  the  part 
which  is  a  permanent  necessity. 

Unqualified  populists  or  not,  political  reform- 
ers must  in  any  case  proceed  with  caution.  James 
I  spoke  of  the  mystery  of  the  King's  power.  The 
institutions  of  a  secular,  democratic  government 
do  not  generally  advertise  themselves  as  mysteries. 
Yet  they  are.  TTieir  actual  operation  must  be  as- 
sessed, often  in  sheer  wonder,  before  they  are  tin- 
kered with,  lest  great  expectations  be  not  only  de- 
feated, but  mocked  by  the  achievement  of  their 
very  antithesis.  Defeat  and  mockery,  to  assert 
briefly  what  is  common  knowledge,  were  the  par- 
tial result  of  the  direct  primary,  and  certainly  of 
the  referendum,  the  initiative,  and  the  recall, 
which  turned  into  tools  of  minority  pressure; 
and  defeated  expectations  and  unwanted  conse- 
quences, to  assert  briefly  what  will  in  time  also  be 
common  knowledge,  have  followed  from  the  Su- 
preme Court's  reapportionment  decisions.* 

There  are  great  virtues  in  a  conservative  atti- 


C^opyright  C  1968  by  Alexander  M.  Bickel. 

•  See  Robert  G.  Dixon.  Jr.,  Democratic  Representation: 
Reapportionment  in  Law  and  Politics,  pp.  17-18,  21-22,  574- 
581. 
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tude  toward  the  structural  features  of  govern- 
ment. The  sudden  abandonment  of  institutions  is 
an  act  that  reverberates  in  ways  no  one  can  pre- 
dict, and  many  come  to  regret.  There  may  be  a 
time  when  societies  can  digest  radical  structural 
change:  when  they  are  young  and  pliant,  rela- 
tively small,  containable,  and  readily  understand- 
able; when  men  can  watch  the  scenery  shift  with- 
out losing  their  sense  of  direction.  We  are  not 
such  a  society.  We  are  well  served  by  an  attach- 
ment to  institutions  that  are  often  the  products 
more  of  accident  than  of  design,  or  that  no  longer 
answer  to  their  original  purposes  and  plans,  but 
that  offer  us  the  comfort  of  continuity,  and  chal- 
lenge our  resilience  and  inventiveness  in  bending 
old  arrangements  to  present  purposes  with  no 
outward  change.  The  English  know  this  secret, 
and  so  does  the  common  law  that  we  inherited 
from  them.  We  have,  of  course,  many  institutions 
and  arrangements  that,  as  they  function,  no 
longer  conform  to  the  original  scheme,  and  we 
have  bent  most  of  them  quite  effectively  to  the 
purposes  of  our  present  society,  which  in  all  re- 
spects differs  enormously  from  the  society  of 
nearly  two  hundred  years  ago.  The  Supreme 
Court  is  one  such  institution,  and  the  Presidency 
itself  is  another.  The  fact  that  we  have  used  them 
without  modifying  their  structures  has  lent  stabil- 
ity to  our  society  and  has  built  strength  and  con- 
fidence in  our  people. 

The  Electoral  College 

The  "Humpty-Di;mpty  electoral  college,"  as  one 
of  its  critics  has  called  it,  is  another  old  institu- 
tion put  to  interesting  new  uses.  Now  the  chief 
target  of  reformers,  the  electoral  college  was  un- 
questionably invented  to  serve  ends  most  of 
which  we  no  longer  care  to  serve,  and  most 
of  which  it  no  longer  serves.  Only  in  form  does  it 
remain  what  it  was  invented  to  be.  Pursuant  to 
Article  II  of  the  Constitution  and  the  Twelfth 
Amendment,  it  still  consists  of  as  many  electors 
from  each  state  as  the  state  has  senators  and  rep*- 
resentatives,  and  it  still  convenes  quadrennially 
to  elect  a  President  and  a  Vice  President  of  the 
United  States.  But  although  it  was  probably  in- 
tended and  clearly  not  forbidden  to  act  indepen- 
dently, it  has  hardly  ever  done  so,  certainly  not  in 
modern  times.  Electors  compete  for  the  office  in 
a  popular  election,  but  with  very  infrequent  ex- 
ceptions, which  have  never  proved  significant, 
they  do  so  in  complete  anonymity;  electors  are 
pledged  to  Presidential  and  Vice-Presidential  can- 
didates for  whom,  if  they  win  by  a  majority  or 
plurality,  they  cast  their  state's  electoral  vote. 

These  features  of  the  system,  unforeseen  and 
unintended  by  its  originators  and  sanctioned  by 
custom  rather  than  by  the  Constitution,  have  in 
modern  times  made  the  large,  populous,  hetero- 
geneous states— where  bloc  voting,  as  by  ethnic  or 
racial  minorities  or  other  interest  groups,  often 


determines  the  result— the  decisive  influence  in 
Presidential  elections.  Recently,  Mr.  John  F. 
Banzhaf,  III  has  analyzed  the  various  possible  ar- 
rangements of  electoral,  voles,  and  the  circum- 
stances in  which  any  given  state  could  change  the 
result  of  an  election.*  He  has  also  calculated  the 
chances  of  a  voter  affecting  the  outcome  in  his 
state,  and  the  chances  that  the  outcome  of  a  na- 
tional election  would  then  itself  be  altered.  His 
conclusion  is  that  voters  in  "states  like  New  York 
and  California  have  over  two  and  one-haif  times 
as  much  chance  to  affect  the  election  of  the  Pres- 
ident as  residenu  of  some  of  the  smaller  states." 
Pennsylvania,  Ohio,  Michigan,  Illinois,  and  even 
the  lesser  industrial  states,  are  also  in  advan- 
tageous positions.  The  reason  is  that  while  a 
voter  in  a  large  state  has  less  chance  of  influ- 
encing the  result  in  his  state  (because  there  are,  of 
course,  more  people  voting)  he  potentially  influ- 
ences a  larger  number  of  electoral  votes;  and  so, 
despite  the  apparent  dilution  of  his  vote,  he  actu- 
ally exercises  much  greater  control  over  the  out- 
come of  the  national  election.  This  power  he  de- 
rives directly  from  the  electoral  college  system.* 

What  we  have  known  to  be  true,  then,  is  true. 
We  can  now  establish  mathematically  why  mod- 
ern Presidents  have  been  particularly  sensitive  to 
urban  and  minority  interests-modern  Presidents 
of  both  parties,  that  is  to  say,  have  been  more  re- 
sponsive to  urban  interests  than  have  other  fac- 
tions in  their  parties.  And  only  men  who  can  be 
thus  responsive  are  generally  nominated  and 
elected.  Goldwater  in  1964  is  something  of  an  ex- 
ception; he  was  nominated.  Mr.  Nixon  in  1%8 
was  no  exception.  If  he  made  some  unfamiliar 
sounds,  that  was  because  of  the  particular  urban 
mood  of  the  day. 
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'n  modern  times  and  in  most  of  our 
politics,  urban  interests  in  the  big 
states  have  contended  against  interests  that  have 
a  more  rural,  nativist,  and  Protestant  orientation. 
The  latter  interests  have  tended  to  dominate  Con- 
gress, the  former  the  Presidency.  Urban-rural, 
pluralist-homogeneous— this  has  been  the  great  di- 
vide in  American  politics.  The  task  of  the  Presi- 
dential candidate,  Republican  or  Democratic,  is  to 
hridge  it  from  either  side.  The  electoral  college 
does  not  guarantee  the  Presidency  to  the  Demo- 
crats. Rather  the  system  requires  both  parties  at 
least  to  make  inroads  into  the  urban  and  ethnic 
vote  in  order  to  win.  Mr.  Nixon  in  1968  barely 
did,  and  he  barely  won.  But  then  it  was  a  tfu-ee- 
way  race,  and  some  of  the  Wallace  urban  vote  is 
to  be  credited  to  Nixon,  either  directly  or  as  a 
subtraction  from  Humphrey  strength.  In  any  case, 
the  industrial  states  were,  as  ever,  the  decisive 
battleground.  The  big  states  would  matter  in  any 


•J.  F.  Banihaf,  III,  "One  Man.  3.512  Votes:  A  Mathe- 
matical Analysis  of  the  Electoral  College."  yitlanova  Law 
Review,  Winter  1968,  pp.  505-S46. 
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scheme  thai  took  account  of  the  popular  vote  in 
whatever  fashion,  directly  or  with  qualifications. 
But  the  electoral  college  as  it  has  evolved  is  so 
rigged  that  the  big  states  count  disproportionately. 
TTial  is  iu  critical  attribute. 

Each  of  our  major  parties  is,  in  consequence,  as 
James  M.  Burns  has  recently  reminded  us,  two  al- 
bed  parties— a  Congressional  party,  rural  and 
small-town  moderate  to  conservative  in  orienta- 
tion, and  a  Presidential  p^iy,  which  is  substan- 
tially more  urban-liberal.  (How  often  has  it  been 
true  that  the  Republicans  have  lost  Congress  to 
the  Democrats,  and  the  urban  liberals  have  lost 
the  Democrau  to  Congress!)  No  doubt,  the  ur- 
ban electorate  is  not  always  progressive,  humane, 
and  large-minded,  and  the  more  homogeneous  ru- 
ral and  small  town  electorate  sometimes  is.  The 
drift  of  attitudes  among  big  dty  voters  is  nothing 
to  be  proud  of  just  now,  nor  was  it  in  the  early 
1950's.  On  the  other  hand,  the  Progressive  move- 
ment of  a  half-century  ago  had  deep  roots  in  the 
rural  West  and  Midwest.  Still,  the  urban  and  the 
rural-small  town  outlooks  and  interests  do  gener- 
ally differ.  So  long  as  that  remains  true,  the  form- 
er should  properly  exert  particular  influence 
through  the  Presidency  because  the  latter  are  like- 
ly to  prevail  in  Congress. 

The  difference  in  interest  and  outlook  may  not 
always  obtain.  The  demography  of  the  United 
Sutes  and  its  politics  will  not  necessarily  abide 
unaltered,  world  without  end.  The  country,  we 
are  told,  is  increasingly  urban,  and  TV'  and  the 
other  "media"  are,  God  help  us,  levelling  cultural 
and  other  distinctions.  But  urban  is  a  term  that 
can  cover  many  ways  of  life;  the  ethnic  and  racial 
composition  and  the  traditions  and  attitudes  of 
an  urbanized  Nebraska  or  Georgia  are  still  not 
those  of  New  York,  Chicago,  or  Cleveland.  If  there 
are  major  changes  in  the  offing,  they  are  not  here 
yet,  and  their  nature  is  not  readily  prediaed. 


T' 


■"he  proposal  to  abolish  the  electoral 
college  that  is  now  being  actively 
coiuidered  emanated  from  a  special  committee  set 
up  by  the  American  Bar  Association,  and  it  has  a 
very  great  deal  of  bipartisan  Congressional  sup- 
port. It  has  even  spawned  a  thoroughly  docu- 
mented and  well-argued  book.*  The  proposal 
calls  for  a  constitutional  amendment  providing 
for  election  of  Presidents  and  Vice  Presidents  by 
nationwide  popular  vote,  with  a  run-off  in  the 
event  that  no  candidate  attains  a  plurality  of  40 
per  cenL  Such  a  system  would  put  a  premium,  not 
on  carrying  the  big  industrial  states,  but  on 
achieving  the  largest  possible  majority  in  the 
smaller,  more  homogeneous  ones.  It  would  create 
a  Presidency  with  little  or  no  incentive  to  act  as 
a  counterweight  to  Congress,  and  as  a  particular 
spokesman  for  urban  and  minority  groups. 

Recognizing  that  the  proposal  would  most  like- 

•  Neal    R.    Peiice.    The    People"!    President.    Simon    and 
ScbuUM.  400  pp,  J835. 


ly  achieve  this  result,  advcKaies  of  the  direct  pop- 
ular election  contend  that  no  counterweight  is 
needed,  or  is  any  longer  proper,  in  view  of  the 
Supreme  Court's  reapportionment  decisions.  It 
was  fitting— so  the  argument  goes— for  the  Presi- 
dent to  be  oriented  toward  the  cities  and  minori- 
ty groups  so  long  as  Congress  looked  the  other 
way,  but  Congress  looked  the  other  way  because 
of  malapportionment,  and  malapportionment  is 
no  more.  Hence  the  reasons,  such  as  they  were,  for 
tolerating  the  undemocratic  aberration  of  the 
electoral  college  no  longer  hold.  It  is  time  for  the 
system  to  be  ideologically  pure.  The  Court  has 
said  that  the  Constitution  commands  equal  appor- 
tionment. We  should,  therefore,  reapportion  the 
Presidency.  In  effect,  we  must  now  amend  the 
Constitution  to  make  it  mean  what  the  Supreme 
Court  has  said  it  means. 

This  is,  in  itself,  an  arresting  argumenu  But  its 
paradoxical  nature  is  not  the  main  thing  wrong 
with  it.  What  is  fundamentally  wrong  is  that  it 
fails  to  take  account  of  a  whole  order  of  very  dif- 
ferent considerations.  A  system  of  countervailing 
centers  of  power  may  be  better  for  a  country  as 
large  and  still  as  diverse  as  ours  than  one  in 
which  Congress  and  the  President  represent  more 
nearly  the  same  constituency.  Under  the  present 
system  we  are  able  to  strike  a  nice  balance  in  our 
government,  and  make  it  an  instrument  for 
achieving  general  consent,  rather  than  merely  for 
working  the  will  of  some  supposed  majority  of  the 
moment;  therefore,  instead  of  changing  the  Con- 
stitution to  make  it  conform  to  the  Supreme 
Court's  reapportionment  decisions,  we  ought  per- 
haps to  work  to  overturn  those  decisions. 

Even  if  one  accepts  the  reapportionment  deci- 
sions and  their  exclusively  majoritarian  bias,  how- 
ever, the  trouble  is  that  the  proponents  of  the  di- 
rect popular  election  wildly  overestimate  the  im- 
mediate impact  and  durability  of  these  decisions. 
It  is,  to  begin  with,  impossible  without  additional 
constitutional  amendment  to  reapportion  the 
House  entirely:  state  lines  prevent  Secondly,  it  is 
foolhardy  to  bank  on  the  permanence  of  the  re- 
apportionment decisions,  just  exactly  as  we  now 
know  them:  they  are  subject  to  relitigation  every 
decade,  with  every  census.  Third,  gerrymanders, 
which  the  Court  has  not  yet  attempted  to  control, 
can  accomplish  all  that  the  most  sophisticated  or 
antiquated  malapportionment  ever  achieved.  But 
fourth  and  most  important,  we  do  not  know  that 
Congress  is  what  it  is  because  of  malapportion- 
menL  It  is  quite  probable  that  in  much  larger 
measure  the  nature  of  Congress  is  determined  by 
its  internal  methods  of  distributing  power— chief- 
ly the  seniority  and  committee  systems.  These  are 
very  solidly  entrenched.  They  reward  length  of 
service  and  exp)ertise,  as  in  one  fashion  or  another 
all  legislatures,  really  all  p)ermanent  institutions, 
must.  Long  tenure  is,  in  turn,  most  often  the  gift 
of  a  homogeneous  district,  which  will  tend  also  to 
liberate  a  Congressman  from  the  varied  concerns 
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of  a  closely-divided  and  diverse  constituency,  and 
thus  enable  him  to  specialize  singlemindedly  in  a 
branch  of  legislative  business.  Congress,  finally, 
may  be  what  it  is  because  any  districted  constitu- 
ency will  vote  for  a  Congressman  from  a  more 
restricted  and  probably  more  conservative  per- 
spective than  when  it  votes  as  part  of  the  entire 
national  constituency  in  Presidential  elections. 
Herein  may  lie  the  explanation  of  a  certain  diver- 
gence between  the  Senate,  atrociously  malappor- 
tioned  and  proof  against  reform  even  by  constitu- 
tional amendment  but  elected  by  statewide  voters, 
and  the  distriaed  House  of  Representatives.  All 
this  means  that  in  any  circumstances  the  President 
is  fairly  bound  to  represent  a  constituency  that  is 
not  the  same  as  that  of  the  Hoilse,  but  it  means 
more  plainly  that  Congress  cannot  be  radically 
changed  by  reapportionment,  and  that  the  system 
should  emphasize  and  preserve  rather  than  seek 
to  suppress  the  different  orientation  of  the  Presi- 
dency. 

THERE  IS  VET  anothcT,  quite  discrete 
objection  to  the  proposal  for  direct 
popular  election,  which  would  be  sufficient  in  it- 
self. This  is  that  the  monopoly  of  power  enjoyed 
by  the  two  major  parties  would  not  likely  survive 
the  demise  of  the  electoral  college.  Now  the  dom- 
inance of  two  major  parties  enables  us  to  achieve 
a  politics  of  coalition  and  accommodation  rather 
than  of  ideological  and  charismatic  fragmenta- 
tion, governments  that  are  moderate,  and  a  re- 
gime that  is  stable.  Without  forgetting  that  of  all 
the  mysteries  of  government  the  two-party  system 
is  perhaps  the  deepest,  one  can  safely  assert  that 
each  major  party  exerts  centripetal  force;  that  it 
ties  to  itself  the  ambitions  and  interests  of  men 
who  compete  for  power,  discouraging  individual 
forays  and  hence  the  sharply-defined  ideological 
or  emotional  stance;  that  it  makes,  indeed,  for  a 
climate  inhospitable  to  demagogues;  and  that  it 
provides  by  its  very  continuous  existence  a  meas- 
ure of  guidance  to  the  marginally  interested  voter 
who  is  eminently  capable  of  casting  his  ballot  by 
more  irrelevant  criteria.  The  system,  in  sum,  does 
not  altogether  take  mind  out  of  politics,  but  it 
does  tend  to  insure  that  there  are  few  irreconcila- 
ble losers,  and  that  the  winners  can  govern,  even 
though— or  perhajK  because— there  are  equally 
few  total  victories.  Multi-party  systems  also  gov- 
ern by  compromise  and  coalitioiL;  they  compro- 
mise and  coalesce,  however,  not  before  the  elec- 
tion, but  after,  having  first  offered  the  voter  his 
choice  among  pure  positions.  Self<ontained  ideol- 
ogies thus  take  root,  and  become  hard-edged.  Ac- 
commodation is  more  difficult,  partial,  grudging, 
short-lived,  and  often  impossible.  Such  a  system 
makes  for  more  mind,  perhaps,  and  certainly  less 
government. 

The  electoral  college  deters  challenges  to  the 
two  major  parties,  because  an  effective  challenge 
must  have  not  merely  some  popular  appeal,  but 


support  of  sufficient  regional  concentration  to  gar- 
ner an  electoral  vote.  In  1912,  William  H.  Tafi, 
the  real  third-party  candidate  in  the  extraordi- 
nary drcimisunces  of  that  year,  had  23.2  per  cent 
of  the  popular  vote  and  8  electoral  votes,  and  in 
1924  Robert  M.  LaFollette  had  16.5  per  cent  and 
13  electoral  votes.  Only  from  a  regional  base  can 
a  third  party  penetrate  the  electoral  college.  Thus 
in  1948  Strom  Thurmond  had  such  a  base,  and 
Henry  Wallace  did  not.  Each  got  2.4  per  cent  of 
the  popular  vote,  but  Thurmond  had  39  electoral 
votes,  31  more  than  Taft  in  1912,  and  WaUace 
had  none.  George  Wallace  this  year  also  ran  on 
about  the  only  issue  which  stiU  massively  unites  a 
region— hence  his  45  electoral  votes.  Otherwise, 
his  IS  per  cent  of  the  popular  vote  would  have 
been  as  meaningless  as  Taft's  or  LaFollette's. 

With  popular  election,  non-regional  interests 
that  have  failed  to  influence  conventions  would 
unquestionably  be  tempted  to  enter  the  general 
election  in  the  hope  of  gathering  enough  votes 
to  bargain  with  in  a  run-off.  .And  enough  entrants 
may  be  foreseen  to  insure  a  run-off  every  time.  In 
such  conditions  the  two  major  parties  could  not 
long  sustain  themselves.  A  geographically-based 
candidacy  such  as  that  of  George  Wallace  would 
have  no  less  incentive  to  manifest  itself  under  a 
system  of  popular  election  than  it  does  now.  AH 
other  possible  separate  candidacies,  ideological 
but  not  regional,  would  have  more.  Thus  we 
would  see  on  a  national  scale  the  kind  of  un- 
scruaured  politics  that  charaaerized  much  of  the 
single-party  South  in  its  heyday.  The  real  elec- 
tion was  the  Democratic  primary,  which  would 
draw  several  candidates,  who  then  sorted  them- 
selves out  between  the  first  vote  and  the  runoff. 
Two  or  four  years  thence,  everything  started 
afresh.* 

.\part  from  a  theoretical  attachment  to  pure 
majoritarianism,  proponents  of  the  direct  popu- 
lar election  of  the  President  rely  also  on  a  parade 
of  possible  horrible  consequences  of  the  present 
system.  Both  the  electoral  college  and  the  direct 
popular  election  can  produce  plurality  Presidents, 
like' Nixon  in  1968,  who  come  in  ahead  of  their 
opponents  by  less  than  a  clear  majority  of  the 
total  popular  vote.  The  electoral  college,  how- 
ever, can  also  bring  a  minority  President  into  of- 
fice—that is,  one  who  got  fewer  popular  vx)tes 
than  his  runner-up.  Yet  putting  aside  an  esoteric 
dispute  in  1960  about  how  to  apportion  the  popu- 
lar vote  in  .Alabama,  there  has  not  been  a  minai- 
ry  President  in  this  century;  and  in  an  election 
that  was  not  stolen,  as  in  1876,  or  thrown  into  the 
House,  as  in  1824,  we  have  had  only  one  such 
President  in  our  history.  But  it  made  little  differ- 
t-nce  that  Grover  Cleveland  lost  in  1888  to  Benja- 
min Harrison  even  though  he  had  100,000  more 
votes;  he  won  four  years  earlier,  when  he  did  be- 
come President,  by  only  23,000.  It  would  have 


'  See  V.  O.  Key.  Jr,  Southern  Polida,  pp.  406-2S- 
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made  equally  litUe  difference  if,  without  affecting 
the  actual  result  in  the  electoral  college,  Mr. 
Nixon  had  nosed  out  John  F.  Kennedy  in  1960  by 
100  000  votes,  or  Mr.  Humphrey  had  prevailed  by 
a  small  margin  in  1968.  When  some  70  million 
votes  divide  so  closely,  only  an  immensely  dog- 
matic majoriiarianism  would  insist  that  the  so- 
called  winner  has  the  sole  legitimate  claim  to 
office  In  truth,  there  is  a  stand  off,  and  the  ques- 
tion is  merely  of  a  convenient  device-any  con- 
venient device  previously  agreed  upon-for  letting 
one  of  two  men  govern.  ,    ^       i  i 

Unquestionably,  the  legitimacy  of  the  electoral 
college  result  and  the  effective  discharge  of  the  of- 
fice would  be  affected  should  the  loser  of  the  pop- 
ular vote  by  a  substantial  margin  win  the  Presi- 
dency. But  of  this,  as  past  statistics  consistently 
show  the  risk,  is  minuscule,  and  it  is  offset  by  the 
advantages  of  the  electoral  college  in  the  more 
likely  case  of  a  close  popular  vote.  For  in  the  elec- 
toral college,  a  narrow  popular  victory  is  per- 
ceived through  a  magnifying  glass.  Indeed,  even 
if  it  should  put  a  narrow  loser  in  office,  the  elec- 
toral college  would  probably  insure  greater  ac- 
ceptance for  him  than  the  winner  by  a  very  small 
margin  could  expect  in  a  system  of  direct  popular 
election. 


B' 


JESiDE  ELXcrriNG   a   minority   President, 
which  it  is  not  apt  to  do,  the  elector- 
al college  is  capable  of  two  other  tricks,  both  of 
which  George  Wallace  has  badly  frightened  peo- 
ple witli.  Since  the  Constitution  permits  the  col- 
lege to  act  as  an  independent,  deliberative  body, 
individual  electors  may  take  it  into  their  heads  to 
behave  accordingly,   and   should  no  one  have  a 
majority  of  electoral  college  votes,  some  uncom- 
mitted or  third-party  electors  could  certainly  play 
a  decisive  role.  Obviously  they  should  not,  since 
they  are  obscure  men  who  were  not  elected  to  per- 
form a  deliberative  function.  This  is  an  eventual- 
ity that  should  be  guarded  against,  but  it  calls  for 
perfecting  the  present  system,  not  for  abandoning 
it    The  Johnson   administration   has  proposed   a 
constitutional   amendment   which   would   abohsh 
the  electors  and  their  college  as  a  physical  entity, 
and  would  automatically  award  the  total  electoral 
college  vote  of  each  state,  calculated  as  at  present, 
to  the  winner  of  a  majority  or  plurality  of  the 
popular  vote  in  that  state. 

A  difficulty  of  rather  another  sort,  and  one  not 
so  easily  solved,  is  the  deadlock.  The  Constitution 
now  provides  that  should  no  one  succeed  in  ob- 
taining a  majority  in  the  electoral  college,  the 
House  of  Representatives  shall  elect  a  President; 
each  state  shall  have  one  vote,  to  be  cast  in 
accordance  with  the  wishes  of  a  majority  of  that 
state's  delegation  in  the  House.  One  may  think  it 
unlikely  that  patriotic  men,  committed  in  virtual- 
ly every  other  aspect  of  their  activities  to  majori- 
tarian  principles,  would  do  today  what  was  done 
in  1824,  and  vote  into  office  not  the  winner  of  the 


popular  vote  by  a  substantial  plurality    (Andrew 
Jackson),   but   his  runner-up    (John   Quincy   Ad- 
ams).  Nevertheless,  the   possibility  of  intolerable 
abuse  exists,  and  there  is  no  reason  not  to  guard 
against  it.  One  siingestion.  put  forward  by  Repre- 
sentative Jonathan   Bingham  of  New  York,  is  to 
have  a  run-off  election  still  within  the  electoral 
college  system-that  is,  a  repetition  of  the  previ- 
ous exercise,  but  this  time  between   the   two  top 
candidates.  This  has  some  of  the  disadvantages  of 
tlie    popular    election    proposal    with    its    run-off, 
since  it  might  also  tend  to  make  splinter  candi- 
dacies more  profitable  and  hence  more  likely.  An- 
other possibility,  favored  by  the  Johnson  admin- 
istration, is  to  recognize  frankly  that  in  the  event 
of  a  deadlock  a  choice  is  required  through  a  de- 
liberative process,  rather  than  through  a  process 
-which  by  hypothesis  has  just  failed-of  register- 
ing the  popular  wish.  I  shall  touch  presently  in 
some  detail  on  the  coalition  making  that  precedes 
the  general  election  in  the  present  system.  Dead- 
lock   means    that    it    has    failed    and    must    be 
tried   again.   Coalition  making   is   a   function   for 
representative,  deliberative  institutions.  Congress 
sitting  in  joint  session  and  reaching  decisions  by  a 
majority  of  the  individual  votes  of  its  members  is 
the  best  available  deliberative  institution  for  this 
purpose,  and  Congress  is  the  institution  the  John- 
son administration  proposal  would  use. 


The  National  Party  Convention 
Originally,  Presidential  candidates  were  nom- 
inated by  Congressional  caucuses,  but  by  1824  this 
system  had  come  to  seem  insufficiently  representa- 
tive and  was  replaced  by  the  national  party  con- 
vention beginning  in  1832.  Now  that  system,  too, 
has  come  to  seem  insufficiently  representative, 
and  also  inadequately  deliberative.  More  and 
more,  as  the  increasing  incidence  of  first-ballot 
nominations  plainly  suggests,  it  merely  registers 
the  previously-expressed  wishes  of  a  constituency. 
What  that  constituency  is,  however,  whether  it  is 
in  any  sense  the  masses  of  party  adherents,  or 
merely  the  professional  party  cadre,  is  gravely  in 
question.  And  so  the  majoritarian  reformers 
would  substitute  a  national  primary  election  for 
the  convention. 

A  national  primary  would  undoubtedly  attract 
numerous  candidates,  and  its  decisive  stage  would 
be  the  run-off.  Consequently,  as  Nelson  Polsby 
and  Aaron  Wildavsky  have  wTitten,*  "the  United 
States  might  have  to  restrict  its  Presidential  can- 
didates to  wealthy  athletes.  No  man  without  enor- 
mous financial  resources  could  ever  raise  the  mil- 
lions required  for  the  nominating  petition,  the 
first  primary,  the  run-off  primary,  and  the  nation- 
al election;  and  no  one  who  was  not  superbly  con- 
ditioned could  sur%ive  the  pace  of  all  these  cam- 
paigns." Polsby  and  Wildavsky  argue  also  that  a 
•  Nelson  W.  Polsby  and  Aaron  B.  Wildavsky.  Fr.sidcnlial 
Eltcliom,  pp.  229  el  ieq. 
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national  primary  would  badly  strain  the  two-par- 
ty system,  because  in  periods  of  the  dominance  of 
one  of  the  parties,  which  of  course  occur,  voters 
would  be  drawn  to  that  party's  primary,  viewing 
it  as  their  only  real  opportunity  to  participate  de- 
cisively in  the  entire  electoral  process,  and  they 
would  be  drawn  in  such  unnaturally  large  num- 
bers as  to  threaten  the  other  party  with  atrophy. 

In  any  event,  a  national  primary  would  not 
avoid  the  coalition-building  function,  which  must 
be  discharged,  whether  before  or  after  the  general 
election.  The  consequence  would  be  merely  that 
this  function  would  be  de-institutionalized.  Be- 
tween the  first  primary  and  the  run-off,  men 
would  come  together,  without  structure  and  with- 
out form,  and  sort  out  their  support  for  one  of  the 
two  candidates  who  had  emerged  in  the  leading 
positions.  This  would  be  the  time  and  this  would 
be  the  fashion  of  the  coalition-forming  process  in 
each  party,  and,  ultimately,  if  Polsby  and  Wildav- 
sky  are  right,  in  one  party  alone,  as— again— in  the 
once  solid  South. 

Of  course,  if  Polsby  and  Wildavsky  are  right, 
the  general  election  would  be  a  formality  of  little 
moment,  and  we  would  have  the  least  desirable  of 
all  systems  of  direct  popular  election,  one  that 
provides  for  no  prior  nominating  process  of  any 
sort.  It  would  amount  to  a  multi-party  system,  in 
which  the  bargaining  that  is  essential  for  consti- 
tuting a  government  is  postponed  until  after  the 
election.  The  disadvantages  that  would  follow 
have  been  mentioned.  They  are  enormous.  But 
even  assuming  that  Polsby  and  Wildavsky  are  too 
pessimistic,  that  the  two  parties  would  survive, 
and  that  the  work  of  making  a  coalition  would 
proceed  in  each  party  between  the  first  primary 
and  the  run-off,  the  upshot  would  be  a  coalition- 
forming  procedure  scarcely  more  resf)onsive  to  an 
appropriate  constituency  than  the  most  irrespon- 
sible convention  we  are  likely  to  witness.  The  two 
top  contenders  would  have  been  chosen  by  popu- 
lar pluralities,  to  be  sure,  though  their  vote  would 
likely  be  of  the  order  of  20  to  25  per  cent,  and 
whatever  choice  between  them  the  rest  of  the  can- 
didates and  their  managers  made  would  require 
ratihcation  in  the  run-off,  just  as  convention 
choices  are  up  for  ratification  in  the  election  now; 
but  subject  to  this  constraint,  which  operates 
equally  on  the  conventions,  the  candidates  and 
the  managers  would  make  their  decision  in  some 
back  room,  at  least  as  free  of  any  other  constraint 
as  the  convention  bosses  who  picked  Harding  in 
1920.  This  is  scarcely  what  the  proponents  of  the 
national  primary  intend,  yet  it  is  what  they  would 
get— at  best. 


visibly  constituted  and  run.  An  examination  of 
the  1968  Democratic  Convention,  for  example,  re- 
veals some  rather  remarkable  practices,  which  are 
common,  with  an  occasional  variation,  in  the  Re- 
publican party  as  well.  There  are  states  where  all 
or  part  of  the  delegation  to  the  national  conven- 
tion is  appointed  by  the  governor  or  state  chair- 
man (e.g.,  Georgia,  Louisiana),  or  by  the  state 
executive  committee  (e.g.,  New  York),  which 
may  last  have  been  elected  two  or  four  years  ear- 
lier (e.g.,  Pennsylvania,  Maryland),  or  by  a  state 
convention  whose  members,  in  turn,  are  ap- 
pointed by  local  party  functionaries  (e.g.,  Mich- 
igan, Illinois). 

The  Democratic  Convention  was  studied  in  the 
summer  of  1968  by  an  unofficial,  privately-funded 
Commission  on  the  Democratic  Selection  of  Presi- 
dential Nominees,  of  which  Governor,  now  Sen- 
ator, Harold  E.  Hughes  of  Iowa  was  chairman.  (It 
was  brought  together  on  the  initiative  of  a  few 
delegates  who  were  members  of  the  Convention's 
Credentials  and  Rules  Committees,  and  it  made 
recommendations,  and  issued  a  report  from  which 
the  facts  about  the  convention  that  I  am  here  able 
to  cite  are  chiefly  drawn.*)  Over  600  delegates  to 
the  1968  Convention,  the  Hughes  Commission 
found— approximately  half  the  number  needed  to 
win  a  nomination— "were  selected  by  processes 
which  have  included  no  means  [however  indirect] 
of  voter  participation  since  1966."  This  is  utterly 
unjustifiable. 

A  party's  professional  cadre  should,  no  doubt, 
have  a  voice.  The  professionals  are,  if  nothing 
else,  a  faction  that  deserves  representation,  and  it 
is  sound  institutional  policy  to  reward  their  serv- 
ices with  a  measure  of  influence.  They  symbolize, 
moreover,  the  continuity  of  the  party,  and  play  a 
principal  role  in  giving  it  an  identity.  But  if  they 
lend  the  party  its  character  of  an  "organized  ap- 
petite," as  Felix  Frankfurter  once  wTOte,t  their 
appetite  is  sometimes  keener  for  power  in  the  or- 
ganization than  for  organizing  to  secure  the  pow- 
er of  government.  At  any  rate,  no  one  need  fear 
that  the  professionals  will  go  unrepresented. 
Even  in  states  where  delegates  are  elected  in  di- 
rect primaries,  the  cadre  knows  how  to  maintain 
its  foothold  (as  David,  Goldman,  and  Bain  have 
pointed  out**).  The  problem  in  constructing  a 
convention  is  not  to  assure  a  voice  for  the  profes- 
sionals, but  to  dislodge  them  from  a  controlling 
position. 


t; 


■"o  REJECT  the  national  primary  is  not 
to  concede,  however,  that  the  na- 
tional party  convention  as  we  now  know  it  is  ac- 
ceptable. No  American  political  institution  is 
more  visible  than  the  convention,  and  none  is  less 


•  In  addition  to  Senator  Hughes,  the  Commission  con- 
sisted of  Representative  Donald  M.  Fraser  of  Minnesota, 
who  served  as  vice-chairman,  Harry  Ashmore.  Julian  Bond, 
Frederick  G.  Dutton,  Mrs.  Doris  Fleeson  Kimball,  and  the 
present  writer.  Its  staff  was  headed  by  Thomas  P.  Alder  as 
director,  Geoffrey  Cowan  as  associate  director,  and  Simon 
Lazarus  as  editor.  The  Commission's  report  is  entitled  The 
Democratic  Choice.  See  also  Paul  T.  David,  Ralph  M.  Gold- 
man, and  Richard  C.  Bain,  The  Politics  of  National  Party 
Conveutions    (The   Brookings  Institution),  pp.  249  et  Jej. 

f  Law  and  Politics,  p.  316. 

••  The  Politics  of  National  Party  Conventions,  p.  24S. 
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Methods  of  delegate  selection  that  do  bear  scru- 
tiny, as  appointment  by  the  professional  cadre 
will  not,  are  election  by  a  state  convention  to 
which  representatives  are  chosen,  in  turn,  either 
directly  or  through  an  additional  stage  of  district 
conventions,  at  precinct  caucuses  open  to  all 
party  members;  and  direct  election  either  in  a 
winnertakeall,  at-large  primary  as  in  California, 
or  in  atlarge  and  district  primaries,  with  (e.g.. 
New  Hampshire),  or  without  (e.g..  New  Jersey) 
an  accompanying  statewide  preferential  poll,  in 
which  the  people  have  a  chance  to  vote  for  actual 
Presidential  candidates. 

It  would  be  difficult  and  unwise  to  opt  on  a  na- 
tional basis  for  any  one  of  these  acceptable  meth- 
ods to  the  exclusion  of  the  other  ones.  The  win- 
ner-take-all state  primary  has  its  virtues.  It  is 
a  trial  heat,  a  shakedown  cruise  for  candidates, 
and  a  preview  for  the  public.  It  catches  attention 
and  generates  interest.  Politics  is  an  educational 
endeavor  before  and  after  it  is  anything  else,  and 
in  this  endeavor  the  major  state  primary  helps. 
The  drama  is  heightened  for  all  concerned  by  the 
winner-take-all  feature;  for  the  candidate  with  lit- 
tle support  from  the  professionals,  the  attractive- 
ness of  the  primary  is  enhanced,  as  for  the  public 
is  its  authenticity  as  a  preview.  And  the  winner- 
take-all  primary  injects  into  the  convention's 
process  of  judgment  a  prediction  that  is  more 
than  a  guess,  and  more  reliable  than  a  poll, 
of  what  the  party  faces  in  the  general  election. 
But  the  state-wide,  winner-take-all  primary  as  uni- 
versal practice  would  avoid  few  of  the  shortcom- 
ings of  a  national  primary.  If  a  reasonably  obvi- 
ous national  winner  were  turned  up,  the  conven- 
tion would  merely  register  the  choice.  Or  else,  if 
the  state  primaries  produced  no  conclusive  win- 
ner, as  would  more  often  happen,  the  conven- 
tion's task  would  be  what  it  is  today,  but  its  com- 
position would  be  most  unsuited  to  a  satisfactory 
performance  of  that  task. 

THERE  ARE,  by  and  large,  as  I  have 
been  implying,  two  sorts  of  multi- 
member democratic  institutions:  the  represen- 
tative, deliberative  assembly,  and  the  body  meant 
to  register  a  single  prior  decision  of  its  constitu- 
ency. Congress  is  the  typical  institution  of  the 
former  sort,  the  electoral  college  of  the  latter.  In- 
stitutions charged  with  registering  the  decision  of 
a  majority  of  their  constituency  should  consist  of 
members  responsive  to  that  majority,  and  of  no 
one  else.  (In  1796,  a  Federalist  voter  said  of 
a  member  of  the  electoral  college:  "Do  I  choose 
Samuel  Miles  to  determine  for  me  whether 
John  Adams  or  Thomas  Jefferson  is  the  fittest 
man  for  President  of  the  United  States?  No,  I 
choose  him  to  act,  not  to  think.")  Deliberative  in- 
stitutions, on  the  other  hand,  should  reflect  as 
many  significant  factions  in  the  total  constituency 
as  possible.  That  is  why  all  American  legislatures 
are  districted.  None  is  elected  at  large,  to  be  a 


creature  wholly  of  the  majority,  nor  does  any  state 
send  to  Congress  an  entire  delegation  elected  on 
a  statewide  basis.  It  is  particularly  necessary  to 
represent  tlie  minority  in  a  deliberative  assembly 
that,  like  the  national  party  convention,  sits  only 
briefly  and  periodically,  and  has  as  its  sole  object 
the  composition  of  a  governing  coalition.  The  mi- 
nority must  be  there,  quite  simply  in  order  that 
some  portion  of  it  may  be  coalesced  with;  or  more 
accurately,  no  relevant  majority  exists  for  pur- 
poses of  constituting  such  a  deliberative  assembly 
until  the  assembly's  own  majority-building  work 
is  done,  and  that  work  can  be  done  only  if  the 
total  or  near-total  constituency  is  present  through 
its  delegates.  Thus  delegations  chosen  in  winner- 
take-all  primaries,  speaking  for  a  majority  and 
perhaps  a  plurality  of  a  state  party,  are  welcome 
as  one  element  in  the  mix  of  the  convention,  not 
as  the  universal  element. 

Delegations  selected  in  district  primaries  are 
likely,  subject  to  the  accidents  of  geography,  to 
represent  minorities  as  well  as  majorities  in  a  state 
party,  and  so  are  delegations  chosen  at  state  con- 
ventions whose  members  were  elected  at  open 
precinct  caucuses— but  this  last  will  be  so  only  if 
one  highly  important  condition  has  been  met.  At 
many  precinct  caucuses,  district  conventions,  and 
then  state  conventions,  the  unit  rule  prevails,  so 
that  at  each  stage  minorities  may  be  left  unrepre- 
sented. This  is,  to  be  sure,  not  the  practice  every- 
where, but  the  Hughes  Commission  confirmed 
some  of  Senator  McCarthy's  complaints  that  it 
was  the  practice  used  to  his  disadvantage  by  the 
Democratic  party  in  some  states;  and  used  here 
and  there,  one  may  add,  by  the  McCarthy  people 
themselves,  when  they  had  the  chance.  Hence, 
while  accepting  the  value  of  the  winner-take-all 
primary  in  a  few  states,  the  Hughes  Commission 
recommended  absolute  abolition  of  the  unit  rule 
at  all  levels;  it  also  recommended  abolition  of  any 
system  of  "direct  appointment"  of  delegations,  in 
whole  or  in  part,  by  state  party  executives  or 
other  officials,  and  the  selection  of  delegates  by 
procedures  that  "permit  meaningful  popular  par- 
ticipation" within  a  period  of  not  more  than  "six 
months  before  the  Convention  itself." 

Somewhat  to  everyone  else's  surprise,  and  per- 
haps also  to  its  own,  the  1968  Democratic  Conven- 
tion adopted  the  following  resolution  offered  by  a 
minority  of  its  Rules  Committee: 

It  is  understood  that  a  state  Democratic  Party, 
in  selecting  and  certifying  delegates  to  the  Na- 
tional Convention,  thereby  undertakes  to  assure 
that  such  delegates  have  been  selected  through 
a  process  in  which  all  Democratic  voters  have 
had  full  and  timely  opportunity  to  participate. 
In  determining  whether  a  state  party  has  com- 
plied with  this  mandate,  the  convention  shall 
require  that: 

(1)  The  unit  rule  not  be  used  in  any  stage  of 
the  delegate  selection  process;  and 

(2)  All    feasible   efforts   have   been   made   to 
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assure  that  delegates  are  selected  through  party 
primary,  convention,  or  committee  procedures 
open  to  public  participation  within  the  calen- 
dar year  of  the  National  Convention. 
This  is  almost  the  whole  of  the  Hughes  Com- 
mission   recommendation.    In    addition,    as    the 
Hughes  Commission  also  suggested,  the  chairman 
of  the  Democratic  National   Committee  was  in- 
structed to  set  up  a  special  committee  charged  with 
helping  the  states  implement  tliese  policies. 

THE  MILLENNIUM  IS  not  yet  here.  The 
language  of  the  resolution  is  in 
some  respects  fairly  specific— and  means  that  most 
professional  appointment  and  minority-exclusion 
practices  (in  non-primary  states)  are  out.  But  ai> 
pointment  of  some  delegates,  or  in  New  York,  by 
a  state  committee  itself  elected  in  the  year  of  the 
convention,  remains  possible.  Even  where  it  is 
specific  and  entirely  satisfactory,  moreover,  the  pol- 
icy must  be  implemented,  and  there  are  portions 
of  it  which  call  for  further  legislative  efforts  prior 
to  implementation.  One  surmises  from  prior  ex- 
perience, unfortunately,  that  a  certain  gradualism 
is  likely  to  characterize  implementation  of  this  new 
policy. 

In  the  course  of  implementation,  a  difficult 
problem  is  bound  to  surface,  concerning  access  to 
the  party  and  adherence  to  it,  or  if  you  will,  con- 
cerning the  definition  of  the  party.  One  aspect  of 
this  problem  emerged  in  the  loyalty-oath  contro- 
versies that  have  bedeviled  the  Democratic  party 
for  a  generation.  The  American  major  party  is  a 
coalition  formed  every  foux  years  from  a  center  of 
gravity  that  is  apt  to  shift  every  so  often.  The 
stable  factor  is  that  the  center  of  gravity  of  the 
Republicans  is  generally  somewhere  to  the  Right 
of  the  Democratic  one,  and  at  any  rate,  always 
somewhat  different.  But  each  party  reaches  out 
every  four  years,  the  one  usually  to  the  Left,  the 
other  usually  to  the  Right,  and  both  toward  the 
center  of  the  continuum  of  public  opinion  and 
private  interest,  in  the  effort  to  create  as  large  a 
governing  majority  as  its  centripetal  force  can 
command.  Therefore,  although  each  has  a  profes- 
sional cadre,  and  although  each  exerts  its  centript- 
etal  force  from  a  different  point  on  the  spectrum 
of  opinion  and  interest,  each  is  also  something  of 
a  new  coalition  every  quadrennium.  The  implica- 
tions for  the  loyalty-oath  issue,  which  the  Demo- 
crats ultimately  accepted,  are  that  it  is  hardly  con- 
sistent to  require  any  group,  as  a  condition  for 
coming  to  the  convention  and  engaging  in  the  co- 
alition-making process,  to  promise  beforehand  to 
abide  by  the  result,  even  though,  as  may  happen, 
it  is  affirmatively  excluded  from  the  coalition. 
The  convention  is  the  occasion  of  forming  the 
party  for  a  particular  election,  and  no  one  can 
say  with  detailed  assurance  beforehand  what  kind 
of  a  party  it  will  be.  Hence,  although  the  issue 
was  fudged  somewhat  in  the  patchwork  compro- 
mise about   the   Georgia   delegation   at   the    1968 


Democratic  Convention,  the  Democrats  require 
only  that  delegates  promise  to  use  their  influence 
to  see  to  it  that  the  nominees  of  the  convention 
are  listed  as  Democratic  nominees  on  the  ballot 
in  their  states,  not  that  they  promise  necessarily  to 
support    the    nominees. 

The  implications  for  procedures  of  delegate-se- 
lection should  be  similar.  It  ought  not  to  be  nec- 
essary, as  it  is  in  many  states,  to  have  been  a  reg- 
istered Democrat  or  Republican  at  some  prior 
time  in  order  to  participate  in  a  Democratic  or 
Republican  primary,  or  in  party  caucuses.  The 
party  ought  each  year  to  be  open  to  all  those 
groups  which  in  that  year  wish  to  enter  into  the 
process  of  forming  the  coalition  that  will  be  the 
Democratic  or  Republican  party.  If  the  parties 
were  as  open  as  they  should  be,  large  numbers  of 
people  who  had  voted  Democratic  in  the  past 
might  in  1968  have  moved  to  form  in  the  Repub- 
lican party  a  coalition  around  Rockefeller,  or 
Charles  Percy,  or  John  Lindsay— candidates  ori- 
ented more  to  the  Right  in  some  respects  than 
would  normally  suit  them,  but  more  satisfactory 
than  what  they  foresaw  as  the  probable  Democratic 
nominee.  Or  anti-Vietnam  Republicans  might  have 
helped  put  together  in  the  Democratic  party  an 
alliance  turning  on  the  war  issue,  under  such  a 
candidate  as  Eugene  McCarthy.  But  the  truly  open 
party  would  encounter  difficulties,  more  serious  in 
primaries  than  in  local  caucuses  and  conventions, 
and  more  serious  in  precinct  caucuses  than  in 
state,  let  alone  national,  conventions,  with  their 
larger  membership,  more  demanding  activities, 
and  greater  exposure. 

The  trouble  is  that  each  party  is  periodically  a 
new  coalition,  all  right,  but .  each  is  also,  and 
ought  to  be,  an  organism  with  a  continuous  exist- 
ence, particular  characteristics,  and  a  corps  of  per- 
manently loyal  supporters.  And  the  two  parties 
must  compete,  else  there  will  soon  be  one,  and 
then  many,  whether  in  the  guise  of  parties  or  fac- 
tions. WTiat  can  happen  when  the  permanent  loy- 
alists are  free  to  float  is  exemplified  in  the  few 
states  that  do  allow  cross-over  of  voters,  or  that 
might  allow,  as  California  did  until  just  recently, 
cross-filing  by  candidates.  The  upshot  in  Califor- 
nia in  primaries  for  state  office  was  the  nomina- 
tion, not  infrequently,  of  the  same  man  in  both 
primaries.  This  destroyed  party  competition  rath- 
er effectively.  Nor  is  competition  apt  to  flourish 
when  there  is  a  cross-over  of  voters  intent  on  se- 
lecting the  candidate  most  desirable  from  the  oth- 
er party's  point  of  view,  the  weakest  candidate, 
easiest  to  beat.  The  crossover  voter  may  also  be 
happy  with  the  probable  (or  certain,  if  there  is 
no  contest)  outcome  in  his  own  party,  and  go  into 
the  other  primary  in  search  of,  as  nearly  as  pos- 
sible, the  same  result.  This  is  not  coalition-build- 
ing, but  coalition  duplicating.  It  is  too  nearly  the 
same  as  the  joint  nomination  of  a  single  man 
through  cross-filing.  The  two  parties  would  not 
discharge  their  function  if  they  did  not  overlap, 
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or  if  they  assumed  f>o1ar  positions,  but  though  the 
ground  on  which  they  maneuver  for  differentia- 
tion is  narrow,  they  must  remain  distinct  in  order 
to  remain  two.  Party  caucuses  op)en  to  everyone 
are  also  subject  to  being  captured  by  forces  wish- 
ing to  short<ircuit  party  competition. 


N' 


foTHiNC  IN  THE  resolution  adopted  at 
the  1968  Democratic  Convention 
suggests  a  way  out  of  this  dilemma.  The  special 
committee  to  be  established  by  the  Democratic 
National  Committee  will  need  to  grapple  with  it 
on  its  own.  In  the  Republican  party,  any  ai>- 
proach  to  a  solution  of  this  problem,  as  to  other 
reforms,  is  even  more  remote.  The  Democratic 
committee  will  probably  be  inclined  at  first  to  go 
along  with  restrictive  practices,  which  grant  access 
to  the  party  only  to  those  who  have  in  the  past  in- 
dicated adherence  to  it,  or  at  least  not  registered 
as  members  of  the  other  party.  That  would  be  un- 
derstandable, but  wrong.  The  open  party,  with 
iu  risks,  is  the  prime  objective.  For  party  habits  are 
strong,  and  Machiavellian  cross-overs,  while  they 
occur,  are  rare.  What  is  more  common,  and 
should  be  encouraged,  is  unaffiliated  floating  by 
voters  who,  if  excluded  at  the  nominating  stage, 
are  likely  to  be  disaffected  by  the  limitations  of 
choice  in  the  general  election. 

Each  party  should,  accordingly,  be  open  in 
each  election  year,  in  primaries  and  caucuses,  to 
everyone  willing  at  the  time  to  register  as  a  mem- 
ber. The  registration  would  be  largely  symbolic 
and  would  not  necessarily  exclude  cross-overs,  if 
for  no  other  reason  than  that  it  would  be  as  im- 
possible as  it  would  be  ill-advised  to  try  to  bind 
individuals  to  vote  the  party  ticket  in  the  general 
election.  But  the  symbolism  would  be  endowed 
with  some  consequences.  Certainly  it  should  be 
stipulated  that  a  voter  may  participate  in  the 
nominating  process  of  only  one  major  party  in 
any  given  year. 

Minor  Parties 

The  survival  of  the  convention  and  of  the  two- 
party  system  it  sustains  is  not  a  unanimously 
shared  objective,  particularly  in  this  season.  Its 
virtues  rather  than  iu  imperfections  gain  for  the 
two-party  system  its  most  implacable  enemies. 
The  moderate  coalition,  the  sensible  accommoda- 
tion, the  muted  ideology,  the  politicians  who 
strive  to  borrow  each  other's  protective  coloration 
and  who  jostle  one  another  in  the  center— all  this, 
the  price  of  broadly-based  government,  of  general 
acquiescence  and  of  stability,  is  paid  in  frustration. 
The  choice  in  the  general  election  between  two 
candidates  either  of  whom  can  satisfy  most  peo- 
ple, or  at  least  radically  dissatisfy  very  few,  always 
leaves  some  of  us  with  no  choice  at  all.  Hence  the 
minor  party,  a  steady  obbligato  in  our  political 
symphony.  It  is  sometimes  a  regional,  and  com- 
monly an  ideological,  interest  group,  which  has 


not  been  accommodated  because  it  wants  some- 
thing too  precise,  too  clear-cut,  because  it  wants 
it  on  principle  now  and  not  later,  wants  all  of  it, 
wants  it  intensely,  of  course,  and  wanu  it  when 
someone  who  is  otherwise  in  a  better  position  to 
bargain  wants  the  very  opptosite  with  equal  inten- 
sity. 

The  minor  party  is  also  a  group  which  has 
summoned  the  courage  to  bring  prematurely  to 
the  fore  a  basic  issue,  perhaps  a  moral  one,  that 
the  country  must  face,  and  in  time  will  face.  The 
word  "prematurely"  is  used  here  from  the  p)oint 
of  view  of  the  major  parties,  the  defect  of  whose 
virtues  is  that  they  are  liable  to  be  sluggish  in  ad- 
dressing newly  arisen  fundamental  issues,  moral 
ones  especially.  They  are  too  intent  on  power  to 
take  the  risk  before  they  have  to.  Again  and 
again,  minor  parties  have  led  from  a  flank,  while 
tlie  major  parties  still  followed  opinion  down  the 
middle.  In  time,  the  middle  has  moved,  and  one 
of  the  major  parties  or  both  occupy  the  ground 
reconnoitered  by  the  minor  party;  or  to  change 
the  figure,  the  major  parties,  as  Disraeli  said 
of  Peel  and  the  Whigs,  at  last  catch  the  minor  par- 
ties bathing  and  walk  away  with  their  clothes.  So 
it  was  with  the  anti-slavery  Free  Soilers,  with  the 
Populists  in  1892,  with  the  LaFollette  Progres- 
sives and  even  the  earlier  Eugene  V.  Debs  Social- 
ists—and, to  be  sure,  with  the  Prohibitionists,  who 
are  a  useful  reminder  that  the  Anti-Masonic, 
Know-Nothing,  Thurmond  States'  Rights,  and 
George  Wallace  Independent  parties  must  not  go 
unmentioned,  lest  small-party  romanticism  run 
away  with  one.  But  as  an  outlet  for  frustration, 
as  often  a  creative  force  and  a  sort  of  conscience, 
as  an  ideological  governor  to  keep  major  parties 
from  speeding  off  into  an  abyss  of  mindlessness, 
and  even  just  as  a  technique  for  strengthening  a 
group's  bargaining  position  for  the  future,  the 
minor  party  would  have  to  be  invented  if  it  did 
not  come  into  existence  readily  and  regularly 
enough.  It  is  an  indispensable  part  of  the  system 
whose  beneficent  chief  aim  is  to  suppress  it.  And 
its  existence  is  at  any  rate  constitutionally  pro- 
tected. 

The  two-party  system,  as  the  late  Justice  Robert 
H.  Jackson  once  sa^d  in  another  context,  is  a  po- 
litical practice  "which  has  its  origin  in  custom 
[and]  must  rely  uF>on  custom  for  its  sanctions."* 
Therefore,  even  though  it  is  up  to  state  legisla- 
tures under  Article  II,  Section  1  of  the  Constitu- 
tion to  prescribe  the  manner  in  which  electors 
who  will  choose  a  President  and  Vice  President 
are  themselves  to  be  chosen,  an  attempt  by  law  to 
secure  the  major  parties'  monojxjly  of  Presiden- 
tial power  would  most  assuredly  fail.  It  would 
founder  against  the  Equal  Protection  Clause  of 
the  Fourteenth  Amendment,  which  forbids  un- 
reasonable discriminations  among  voters  and  also 


'Ray   V.  Blair,  MS   VS.  214,  2SS    (1952),    (Jackion.  J., 
dissenting). 
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among  candidates— which,  in  other  words,  safe- 
guards a  right  to  vote  free  from  unreasonable  dis- 
criminations, and  also  a  right  to  be  a  candidate. 
And  it  would  run  afoul  as  well  of  the  First 
Amendment,  as  incorporated  into  the  Due  Proc- 
ess Clause  of  the  Fourteenth,  for  the  First  Amend- 
ment has  been  interpreted  to  guarantee  a  right  of 
eltective  i>olitical  association,  and  that  right 
would  be  denied  by  any  statute  making  it  impos- 
sible to  achieve  the  end  for  which  political  associ- 
ation is  ultimately  undertaken. 

It  is  true  that  no  state  actually  decrees  in  so 
many  words  that  in  order  to  be  allowed  to  vote 
or  run  for  President  or  for  Presidential  elector 
a  person  must  be  a  member,  or  submit  himself 
to  the  procedures,  of  the  Democratic  or  Repub- 
lican party.  And  only  Ohio  has  come  near  to  say- 
ing as  much  indirectly.  Ohio  allowed  no  inde- 
pendent, non-party  candidacy,  and  a  minor  party 
could  place  a  candidate  on  the  ballot  only  if  it 
filed  a  petition  signed  by  voters  equal  in  number 
to  15  per  cent  of  the  total  vote  cast  in  the  last  gu- 
bernatorial election— in  1968,  upwards  of  430,000. 
Additional  difficulties  were  also  put  in  the  way. 
The  minor  party  had  to  organize  itself  through 
primary  elections  on  the  same  scale  as  the  major 
ones,  and  persons  who  voted  in  a  major  party  pri- 
mary at  the  previous  election  were  not  qualified 
to  participate  in  organizing  the  minor  party.  On 
October  15,  1968,  in  the  first  decision  of  its  kind, 
the  Supreme  Court  held  the  Ohio  scheme  uncon- 
stitutional.* The  suit  was  brought  in  behalf  of 
George  Wallace,  whose  name  the  Court  ordered 
placed  on  the  ballot.  A  federal  district  judge  had 
remarked  at  an  earlier  stage  of  the  case  that  the 
"  'two-party  system  is  not  a  cliche  in  Ohio,  but  a 
statutorily  enforced  fact."t  It  is  no  more. 

Other  states  may  not  quite  make  the  two-party 
monopoly  a  statutory  fact,  but  a  great  many  make 
life  hard  for  the  minor  party.  The  requirement  of 
signatures  on  a  petition  in  a  number  equal  to  15 
per  cent  of  the  total  vote  at  a  past  election,  itself 
a  grave  impediment,  is  rare,  but  Arkansas  imjKjses 
it  also.  And  a  number  of  states  have  distribution 
requirements,  which  also  present  serious  obsta- 
cles. Thus  in  Idaho  a  petition  must  be  signed  by 
3,000  voters,  no  more  than  150  of  whom  are  resi- 
dents of  any  single  county;  Illinois  tequires  25,000 
signatures,  with  200  from  each  of  at  least  50  coun- 
ties; and  New  York  requires  12,000,  fifty  at  least 
from  each  county.  In  Florida,  where  a  very  sub- 
stantial portion  of  the  population  lives  in  Dade 
County,  no  more  than  13.3  per  cent  of  the  total 
number  of  necessary  signatures  may  come  from 
any  single  county.  Finally,  a  very  large  number  of 
states,  while  they  have  workable  provisions  for 
getting  a  new  ticket  on  the  ballot,  set  early  dates 
for  qualification,  as  early  as  March  in  Pennsylva- 
nia and  apparently  in  Alabama;  April  in  Ken- 
tucky and  West  Virginia;  May  in  Michigan  and 
New  Jersey;  and  June,  July,  and  August  in  many 
more. 


The  legal  position  respecting  obstacles  of  the 
kind  just  described  is  not  clear.  A  court  would  be 
unlikely  to  hold  that  the  stales  may  not  encourage 
the  two-party  system  by  giving  a  certain  edge  to 
the  major  parties.  But  it  is  a  long  way  from 
achievement  of  this  objective  to  choking  off  all 
political  action  that  is  not  encompassed  by  the  two 
established  parlies.  The  latter  the  states  may  not 
do,  and  the  problem  is  to  define  what  amounts  to 
doing  the  latter.  In  general  terms,  the  courts 
would  probably  agree  to  the  proposition  that  laws 
which  make  it  impossible  for  an  initially  small 
group  of  voters  to  put  a  candidate  on  the  ballot 
through  a  reasonable  and  not  prohibitively  ex- 
pensive effort  in  a  reasonable  amount  of  time  are 
unconstitutional.  A  criterion  such  as  this  should 
work  out  to  render  unconstitutional  a  require- 
ment for  obtaining  the  signatures  of  anything 
over  5  per  cent  of  the  electorate. 

Under  existing  analogous  judicial  decisions,  the 
most  vulnerable  requirements  are  those  concern- 
ing distribution.  The  Illinois  one  was  upheld  by 
the  Supreme  Court  in  1948**  but  that  was  before 
the  Supreme  Court's  more  recent  reapportion- 
ment decisions.  Today  it  could  be  strongly  argued 
that  any  distribution  requirement  is  a  form  of 
malapportionment,  a  way  of  giving  more  weight 
to  a  signature  in  a  small  county  than  in  a  large 
one,  and  therefore  invalid  under  the  reapportion- 
ment cases— and,  one  may  say  in  passing,  invalid 
for  better  reason  than  malapportionment  of  a  leg- 
islature itselL 

EARLY  QUALIFYING  dates  obviously  do 
not  in  themselves  present  insupera- 
ble barriers.  The  argument  against  many  of  them 
would  be  that  a  slate  may  seek  to  give  an  edge  to 
the  two  established  parties,  and  for  that  reason 
discriminate  against  independent  candidates  and 
persons  who  wish  to  cast  their  votes  for  them,  but 
—administrative  and  housekeeping  necessities  to 
the  side— it  may  discriminate  only  by  means  that 
are  rationally  suited  to  favor  the  two-party  sys- 
tem. Now  the  important  third-party  movements 
in  our  history— George  Wallace  this  year  is  a 
point-proving  exception— came  into  being  after 
the  two  major  party  conventions,  and  were  en- 
abled to  come  into  being  at  that  time  because 
major  party  conventions  used  to  be  held  much 
earlier  than  at  present.  In  1892,  Harrison  and 
Cleveland  were  nominated  in  June.  The  Popu- 
lists, disappointed  by  the  Democrats,  met  later 
and  nominated  a  third  candidate.  General  James 
B.  Weaver.  In  1912,  Theodore  Roosevelt  fought 


•  Williams  v.  Rhodes,  Supreme  Court  of  the  United  States, 
October  15.  1968. 

■f  Williams  v.  Rhodes,  Civil  Action  Nos.  68-248.  United 
Stales  District  Court  for  the  Southern  District  of  Ohio, 
Eastern  Division.  .August  29.  1968  (Kinneary.  J.,  dissenting). 

••  MacDougall  v.  Green,  S35  U.S.  281  (1948):  see  also 
Moore  V.  Shapiro,  Civil  Action  No.  68C1569.  United  Sutes 
District  Court  for  the  Northern  District  of  Illinois,  Eastern 
Division,  October  3,  1968. 
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his  heart  out  in  the  Republican  convention  in 
June.  Having  been  defeated,  he  formed  the  Pro- 
gressive party.  Again,  in  1924.  Coolidge  and  Davis 
were  nominated  in  June.  The  third-parly  LaFol- 
Ictte  candidacy  took  shape  in  July.  The  character- 
istic American  third  party,  then,  consists  of  a 
group  of  people  who  have  tried  to  exert  influence 
within  one  of  the  major  parties,  have  failed,  and 
later  decide  to  work  on  the  outside.  Slates  in 
which  there  is  an  early  qualifying  date  tend  to 
force  such  groups  to  forego  major-parly  primary 
and  other  pre-nomination  activity  and  organize 
separately  early  in  an  election  year.  For  if  they  do 
not,  they  lose  all  opportunity  for  action  as  a  third 
party  later.  From  the  point  of  view  of  fostering 
the  two-party  system  this  is  counter-productive.  It 
is  calculated  to  induce  early  third-party  move- 
ments, like  the  present  George  Wallace  party;  cal- 
culated to  drive  people  away  from  the  coalition- 
building  process  that  is  the  genius  of  the  two-par- 
ty system,  and  into  a  premature  and  more  likely 
permanent  ideological  separatism,  which  is  pre- 
cisely what  the  two-party  system  successfully  pre- 
vents. 

Major  party  conventions  now  lend  to  be  held 
in  August.  Any  qualifying  date  earlier  than  the 
end  of  September  or  even  early  in  October 
can  hardly  be  supported  by  any  practical  reason 
having  to  do  with  the  printing  of  ballots  and  the 
like.  The  only  purpose  of  earlier  qualifying  dates, 
therefore,  can  be  to  encourage  two-party  action 
and  discourage  third  parties.  This  is,  to  a  degree, 
a  valid  purpose,  but- to  force  people  to  commit 
themselves  to  third-party  action  without  trying 
first  to  influence  the  major  parties  is  no  way  to  en- 
hance the  two-party  system. 

It  is,  of  course,  not  possible  to  predict  just  what 
the  courts  would  do  in  detail  on  questions  of  this 
kind,*  but  since  state  election  statutes  are  shot 
through  not  only  with  anti-third  party  provisions 
that  are  wrong  on  principle,  but  also  with  many 
which  positively  disserve  the  objective  of  protect- 
ing the  two-party  system,  wholesale  legislative  re- 
form is  called  for,  regardless  of  what  the  courts 
may  do. 


•See  Hadnott  v.  Amos,  Civil  Action  No.  2757-N,  United 
States  District  Court  for  ihe  Middle  District  of  Alabama. 
Northern  Division.  October  11.  1968.  an  adverse  initial 
decision  summarily  reversed  by  the  Supreme  Court  on 
October  19.  1968. 


THE  COUNTRY,  Walter  Lippmann  wrote 
in  September  1968,  "has  entered  a 
period  of  revolutionary  change  of  which  no  one 
can  foresee  the  course  or  the  end  or  the  con- 
sequences." For,  he  continued,  "the  central  insti- 
tutions of  the  traditional  life  of  man"— the  family, 
the  church,  the  territorial  state,  the  schools,  and 
the  universities— "are  increasingly  unable  to  com- 
mand his  allegiance  and  his  obedience."  Natural- 
ly, Mr.  Lippmann's  diagnosis  was  that  the  old 
two-party  system  is  shattered.  This  also  is  the  con- 
clusion of  many  who  speak  from  positions  rather 
radically  to  the  Left  of  Mr.  Lippmann's.  For  my- 
self, I  cannot  deny  it,  but  my  instinct  is  to  disbe- 
lieve it.  1  thought  that  such  a  figure  as  Rob- 
ert Kennedy  would  have  been  capable  even  this 
year,  let  alone  four  years  hence,  of  restoring  a  suf- 
ficiency of  order  to  what  Mr.  Lippmann,  quoting 
Erasmus,  calls  the  "irremediable  confusion  of  ev- 
erything." Men  want  change,  and  they  turn  away, 
or  to  George  Wallace,  because  the  major  parties 
are  sluggish,  but  they  do  not  turn  in  either  direc- 
tion inevitably  or  irremediably;  many  of  those 
same  people  turned  earlier  to  Robert  Kennedy, 
and  many  even  to  Eugene  McCarthy. 

This  is  not  the  place  to  speculate  on  whether 
the  United  States  deserves  a  revolution,  needs 
one,  or  will  get  one  regardless.  But  short  of  a  rev- 
olution, the  work  of  politics  in  the  United  Slates, 
and  the  work  of  politics  even  for  those  who  set 
radical  social  goals,  is  most  effectively  and  endur- 
ingly  done  within  the  regime,  not  in  opposition  to 
it  as  such;  within  the  system  whose  improvement 
I  advocate,  but  which  I  praise.  And  even  if  the  old 
two-party  system,  as  Mr.  Lippmann  says,  is  shat- 
tered without  knowing  it,  and  destined  to  come 
down,  it  is  hardly  arguable  that  for  that  reason  it 
should  hasten  to  bring  itself  down  with  such  in- 
novations of  at  best  unpredictable  and  at  worst 
baneful  effect  as  the  direct  popular  election  of 
Presidents  and  the  national  primary.  Nor  is  there 
any  reason  why  it  should  not  reform  its  electoral 
college,  its  conventions,  and  its  election  laws  in 
ways  consistent  with  its  nature  and  designed  to 
advance  its  values.  After  all,  the  system  may  yet 
belie  the  jeremiads  and  disappoint  the  revolu- 
tionaries. It  may  persist  in  the  mystery  of  survival, 
and  against  that  event,  it  might  as  well  improve 
itself. 


607 


I 


strategies  of 
american  electoral  politics 

presidential 
elections 

third  edition 


Nelson  W.  Polsby  &  Aaron  B.  Wildavsky 

Univer'sity  of  California,  Berkeley  . 


Charles  Scribner's  Sons  |  New  York   C  Kl\^ 


608 

ately  in  any  one  direction  if  there  were  strong  forces  moving 
that  way. 

The  same  can,  of  course,  be  said  for  a  group  which  has 
gotten  the  most  recent  attention — 18,  19,  and  20  year  olds. 
They  could  be  expected  to  behave  much  as  21-30  year  olds,  only 
more  so.  In  1970  the  Supreme  Court  upheld  the  right  of  this 
group  to  vote  in  national  elections,  but  left  it  for  individual 
states  to  decide  the  age  requirements  in  state  elections.**^ 

There  are  four  other  major  groups  currently  kept  out  of 
the  potential  electorate:  (1)  Travellers  and  the  ill.  William 
Andrews,  estimates  that  while  3,400,000  absentee  ballots  were 
cast  in  1960,  another  3,600,000  voters  could  not  vote  because 
they  had  departed  or  become  ill  too  late  to  receive  an  absentee 
ballot.*^  (2)  Aliens.  Aliens  who  could  not  vote  in  1960  totaled 
2,800,000.  (3)  Ex-felons.  Convicted  felons  are  permanently 
stripped  of  voting  rights  in  most  states,  and  there  were 
1,400,000  such  persons  in  I960.-*"  (4)  Illiterates.  Of  the 
3,400,000  illiterates  in  1960,  1,500,000  were  literate  but  not 
in  English.  The  analysis  of  whether  or  not  such  groups  should 
be  allowed  to  become  part  of  the  electorate  must  be  much  the 
same  as  that  for  non-registrants;  to  the  degree  that  voting 
is  a  means  to  distribute  the  political  goods  of  a  society,  they 
presumably  have  as  much  (perhaps  more)  stake  in  its  outcome 
as  do  other  groups,  and  while  they  may  be  low  in  general 
political  information,  this  would  not  be  an  adequate  reason, 
in  our  view,  to  deprive  them  of  the  vote. 


An  Appraisal  of  the  Electoral  College 

Close  Presidential  elections,  where  the  new  President  has  only 
a  narrow  margin  in  the  total  popular  vote,  always  lead  to  re- 
newed public  discussion  of  the  merits  of  the  Electoral  College, 
since  close  elections  remind  people  of  the  mathematical  possi- 
bility that  the  candidate  with  a  plurality  of  all  the  votes  will 
not  necessarily  be  the  one  to  become  President.  Reform  inter- 
est surges  even  higher  when  a  regionally-based  third  party  such 
as  George  Wallace  led  in  1968  becomes  strong  enough  con- 
ceivably to  prevent  any  candidate  from  having  an  electoral 
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vote  majority,  thus  threatening  to  drive  the  decision  into  the 
U.S.  House  of  Representatives,  which  under  the  Constitution 
decides  such  matters  when  the  Electoral  College  cannot. 

The  number  of  reform  plans  generated  in  the  aftermath  of 
the  1968  elections,  including  all  their  permutations  and  com- 
binations, was  legion. /There  were,  however,  three  basic  alter- 
natives proposed  to  the  present  system,  and  the  rest  were 
variations.  One  would  abolish  the  Electoral  College  outright 
and  weigh  votes  equally  everywhere.  The  net  effect  of  such 
a  proposal  would  be  to  undermine  slightly  the  current  stra- 
tegic advantage  enjoyed  by  populous,  two-party,  urbanized 
states;  it  might  also  have  some  long-run  effects  on  the  two- 
party  system  itself,  but  these  would  depend  on  other  changes 
in  the  social  situation  within  the  country.  The  second  pro- 
posal would  retain  the  apportionment  of  the  Electoral  Col- 
lege (which  gives  numerical  advantage  to  the  smaller,  rural 
states)  but  abolish  the  unit  rule  electoral  vote  (which  operates 
strongly  in  favor  of  populous  states).  This  proposal  is  quite 
extreme  in  its  import,  which  would  be  to  confer  an  additional 
political  bonus  upon  states  already  overrepresented  in  positions 
of  Congressional  power.  A  third,  quite  similar  proposal,  also 
retains  the  apportionment  of  the  Electoral  College  but  dis- 
tributes an  Electoral  College  vote  for  the  plurality  vote  winner 
in  each  Congressional  district  and  two  additional  electoral 
votes  for  the  winner  in  each  state. /This  system  maximizes  the 
strength  of  one-party  states,  and  of  those  forces  which  are 
most  important  in  the  U.S.  House  of  Representatives;  in  fact, 
it  could  realign  the  Presidential  coalition  in  very  fundamental 
ways.^8 

The  Constitution  provides  that  each  state,  regardless  of  its 
population,  shall  be  represented  in  the  Senate  by  an  equal 
number  of  Senators.  This  means  that  the  eight  largest  states, 
with  just  over  50%  of  the  voters  in  1968,  have  just  sixteen 
Senators.  In  the  course  of  legislative  proceedings,  these  Sena- 
tors' votes  can  be  canceled  by  the  sixteen  votes  of  the  Senators 
from  the  eight  least  populous  states,  with  2.2%  of  the  voters 
in  the  1968  Presidential  election.  Before  the  series  of  Supreme 
Court  decisions  beginning  with  Baker  vs.  Carr,  and  extending 
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through  Weaberry  V8.  Sanders  and  Reynolds  vs.  Sims,^^  the 
leas  populous,  more  rural  states  had  been  similarly  favored  in 
the  distribution  of  seats  in  the  House  of  Representatives;  at 
one  point  in  the  early  1960's  an  average  vote  in  Nevada 
was  worth  85  times  as  much  as  an  average  vote  in  New 
York  in  elections  for  the  House.  The  requirement  that  each 
state  have  at  least  one  representative  still  gives  the  smaller 
states  a  slight  edge  over  the  big  states  in  Congressmen  per 
capita  (about  300,000  per  congressman  in  the  smaller  states, 
and  well  over  400,000  in  the  large  states),  and  the  distribution 
of  one-party,  "safe"  districts  within  the  smaller  states  aug- 
ments this  further  by  tending  to  give  House  leadership  posi- 
tions to  Representatives  from  these  areas.  The  imbalance  is 
comparatively  far  less  than  it  was  as  recently  as  ten  years 
ago;  it  roughly  corresponds  to  the  advantage  which  more 
populous,  urbanized,  two-party  states  enjoy  in  the  Electoral 
College,  and  thus  in  access  to  the  Presidency. 

The  present  Electoral  College  system,  with  its  votes  appor- 
tioned according  to  the  total  of  Senate  and  House  seats  a  state 
has,  and  awarded  on  a  "winner  take  all"  basis,  does  provide  a 
clear  advantage  to  two  groups  of  states. 

It  yields  a  secondary  advantage  to  the  smallest  states,  since 
their  overrepresentation  in  the. Senate  and  the  House  guar- 
antees them  overrepresentation  in  the  Electoral  College;  in 
1968,  all  five  states  with  three  electoral  votes  each  had  a  ratio 
of  150,000  or  fewer  citizens  per  electoral  vote,  while  every 
state  with  thirteen  or  more  electoral  votes  had  a  ratio  of 
350,000  or  more  citizens  per  electoral  vote.  But  it  is  primarily 
the  larger  states,  through  the  unit-rule  principle,  who  benefit 
from  the  Electoral  College.  A  candidate  who  can  get  a  narrow 
majority  in  New  York  state  can  get  almost  as  many  electoral 
votes  (42)  as  he  could  by  carrying  all  of  the  sixteen  smallest 
states  (58) ;  he  can,  mathematically,  carry  New  York  by  one 
vote  and  not  receive  any  votes  in  those  16  states  and  do  just 
as  well.  This  fact  alone  suggests  that  a  Presidential  candidate 
spend  his  energy  in  the  larger  states  and  tailor  his  programs 
to  appeal  to  their  voters,  provided  that  energy  expended  there 
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is  nearly  as  likely  to  yield  results.  In  fact,  the  larger  states 
are  usually  quite  close  in  their  division  of  the  major  party 
vote,  while  the  smaller  states  are  more  nearly  "sure"  for  one 
party  or  the  other.  In  1968,  the  average  share  of  the  vote  for 
the  winner  in  the  16  smallest  states  was  55%,  and  8  out  of 
the  16  states  gave  the  winner  a  10%  margin  of  victory;  in  the 
8  largest  states,  on  the  other  hand,  the  average  share  of  the 
vote  for  the  winner  was  47%,  with  none  of  these  states  giving 
as  much  as  55%  to  the  winner  and  none  of  them  giving  him  a 
10%  margin.  The  large  states  are  the  home  of  many  organized 
minorities,  especially  racial  and  ethnic  minorities,  and  this  has 
traditionally  meant  that  both  Presidential  candidates  have  had 
to  pitch  their  appeals  to  attract  these  groups,  or  at  least  not  to 
drive  off  significant  proportions  of  them.  This  is  a  major  reason 
why  U.S.  Presidents,  Republicans  as  well  as  Democrats,  have 
been  more  activists,  welfare-oriented,  minority-oriented — in  a 
word,  more  liberal — than  their  congressional  party  counter- 
parts."^^ 

Some  of  the  critics  of  the  current  system  have  pointed  to 
this  advantage  for  the  larger  states,  and  especially  their  urban 
minorities,  as  a  drawback  of  that  system,  to  be  reformed  out 
of  existence,52  but  most  have  concentrated  their  fire  on  the 
possibility  of  "deadlock,"  the  possibility  of  the  "wrong  winner," 
and  the  "undemocratic"  nature  of  the  unit  rule. 

Allowing  a  majority  (or  plurality)  of  voters  to  choose  a 
President  has  a  great  deal  to  commend  it.  This  is  the  simplest 
method  of  all ;  it  would  be  most  easily  understood  by  the  great- 
est number  of  people;  it  is  the  plan  favored  by  the  majority 
of  Americans;  and  it  comes  closest  to  reflecting  intuitive 
notions  of  direct  popular  sovereignty  through  majority  rule. 
But  to  end  the  matter  there  would  be  too  simple-minded.  There 
is  more  than  one  political  lesson  to  be  learned  by  a  closer 
examination  of  the  Electoral  College  and  available  alternatives 
to  it. 

The  outright  abolition  of  the  Electoral  College,  and  the 
substitution  of  the  direct  election  of  the  President,  would 
certainly  reduce  the  importance  of  the  larger  states.  It  would 
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mean  that  the  popular  vote  margin  which  a  state  could  pro- 
vide, not  the  number  of  electoral  votes,  would  determine  its 
importance;  for  example,  under  the  present  system  a  candi- 
date who  carries  California  by  220,000  votes  (as  Nixon  did- 
in  1968)  has  garnered  about  1/7  of  the  support  he  needs  to 
win,  while  under  the  direct  vote  system  states  like  Massachu- 
setts or  Alabama  can  generate  three  and  four  times  that  much 
margin.  In  the  two-party  states,  in  which  category  most  of  the 
larger  states  fall,  voters  are  cross-pressured  in  many  ways,  and 
a  candidate  can  seldom  count  on  defeating  his  opponent  by  a 
very  large  margin.  The  reason,  then,  that  the  large  states 
lose  influence  is  that  this  system  switches  influence  from 
the  close  states  to  one-party  states;  in  some  states  where  one 
party's  organization  is  weak,  large  majorities  for  the  other 
party  are  easier  to  turn  out  at  election  time,  and  special 
rewards  would  be  forthcoming  for  party  leaders  who  could 
provide  a  large  margin  of  victory  for  their  candidate.  As 
candidates  currently  look  with  favor  on  those  who  can  bring 
them  support  in  the  large  states,  because  this  spells  victory, 
so  might  they  be  expected  to  look  with  favor  on  those  who 
can  bring  them  large  popular  margins  in  the  one-party  states, 
should  that  become  the  criterion.  The  emphasis  would  not 
be  on  which  candidate  was  going  to  win  the  state,  already  a 
foregone  conclusion,  but  by  how  many  votes  he  was  going  to 
win.  The  small  states  do  not  gain,  however,  because  even 
when  they  are  one-party,  they  are  not  large  enough  to  gen- 
erate substantial  voting  margins.  Direct  election  thus  changes 
the  advantage  from  the  biggest  and  the  smallest  two-party 
states  to  the  medium-sized  one-party  states,  and  these,  in  the 
U.S.,  happen  most  commonly  to  be  located  in  the  South." 

The  chart  on  the  next  page  lists  all  states  having  more  than 
fourteen  electoral  votes,  and  all  states  having  more  than  a 
margin  of  100,000  votes  for  the  winner  in  1968,  and  shows 
clearly  that  the  major  gainers  under  a  direct  election  system 
would  be  Southern  states,  for  six  out  of  the  eight  Southern 
states  that  were  not  "big  states"  on  an  electoral  vote  basis  are 
now  "big  states"  because  of  their  vote  margin   (along  with 
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POPULAR  VOTE  MARGIN,  1968 
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14-Ma3sachusetts-702,000 
43-New  York-371,000 
40-Californla-223,000 
21-Michigan-222,000 
14-Florida-21 0,000 
29-Pennsylvanla-1 69,000 
26-lllinois-135,000 
17-MisslssIppi-265.000 


10-AIabama-495,000 
13-!ndiana-261,000 
10-LoulsIana-221,000 
10-Minnesota-1 99,000 

7-Kansas-1 76,000 
12-Georgla-1 69,000 

5-Nebraska-151,000 
12-Vlrginla-148.000 

8-Oklahoma-143,000 

9-Iowa-1 42,000 
13-North  Carolina-131,000 

4-Rhode  lsland-1 24,000 
1 1  -Tennessee-1 21 ,000 

3-D.C.-1 09,000 


eight  other  randomly  assorted  states)  ;  conversely,  three  of 
the  ten  "big  states"  by  the  Electoral  College  standard  are  now 
"small,"  and  all  but  one  of  the  ten  lag  behind  Alabama  in  their 
importance  to  a  Presidential  candidate. 

This  does  not,  of  course,  settle  the  matter,  for  one  of  the 
reasons  that  direct  election  is  touted  is  that  third  parties  can- 
not deadlock  the  process.  In  fact,  those  Southern  states  with 
the  largest  1968  margins  were  not  powerful  but  weak,  for 
they  did  not  contribute  to  a  winner,  but  a  third-place  loser. 
If  the  same  chart  is  redrawn  to  show  only  the  two-party  vote 
and  excludes  votes  for  Wallace,  the  Southern  influence  dis- 
appears. 
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1 4-Massachusetts-702,000 

43-New  York-371,000 

40-California-223.000 

21-Mlchlgan-222,000 

14-Florlda-210,000 

29-Pennsylvanla-1 69,000 

26-llllnols-135,000 

13-lndlana-261,000 

10-Minnesota-199,000 
7-Kansas-1 76,000 
5-Nebraska-151,000 
8-Oklahoma-1 43,000 
9-lowa-1 42,000 

13-North  Carollna-131,000 
4-Rhode  lsland-1 24,000 

11-Tennessee-121,000 
3-D.C.-1 09,000 


How  one  feels  about  this  situation,  however,  depends  on 
1)  how  one  still  feels  about  the  diminution  of  large  state  in- 
fluence and  the  gain  by  sundry  other  smaller  states,  2)  how 
much  of  a  plurality  one  feels  a  newly  elected  President  should 
have,  3)  how  this  plurality  limit  will  affect  others  in  the 
system. 

Clearly,  third-party  votes  under  a  direct  election  system 
are  wasted  if  the  candidate  with  a  plurality  wins,  no  matter 
how  small  that  plurality ;  if  this  is  how  the  system  is  made  to 
work,  it  is  quite  possible  that  future  "Dixiecrat"-type  move- 
ments will  disappear,  or  merge  into  Southern  Republicanism. 
At  best,  voters  could  express  only  their  anger  by  voting  for 
third  party  candidates  and  this  would  be  at  the  cost  of  fore- 
going the  chance  to  decide  an  election.  We  suspect,  however, 
that  most  Americans  would  feel  uncomfortable  with  a  Presi- 
dent who,  even  though  he  won  a  plurality,  was  elected  by  say, 
only  35%  of  the  voters;  one  of  the  virtues  of  the  present  elec- 
toral vote  system  is  that  it  magnifies  the  margin  of  a  Presi- 
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dential  victory  (as,  for  instance,  in  1960,  Kennedy's  .1% 
victory  margin  gave  him  57-%  of  the  electoral  vote),  presum- 
ably conferring  added  legitimacy  and  with  it  acceptance  of 
the  new  President's  responsibility  to  govern  in  fact  as  well  as 
in  title.  Any  system  of  direct  election  would  almost  have  to 
eliminate  the  majority  principle  in  favor  of  some  plurality,  or 
it  would  clearly  lead  to  much  more,  not  less,  deadlock;  in  three 
out  of  our  last  six  Presidential  elections  the  winning  candidate 
was  without  an  absolute  majority. 

Reformers  have  generally  agreed,  though,  that  the  winner 
must  win  by  at  least  a  substantial  plurality;  consequently  the 
Electoral  College  reform  amendment  which  passed  the  House 
in  late  1969  provided  for  a  run-off  between  the  top  two  candi- 
dates if  no  one  secured  as  much  as  40%  of  the  popular  vote 
in  the  initial  election."^*  The  first  effect  of  this  change  would 
be  to  hand  segregationist  (and  other)  third  parties  back  their 
influence;  if  your  friends  are  going  to  have  a  second  chance 
to  win  the  office  anyway,  there  is  an  incentive  for  any  sizable 
organized  minority  to  contest  the  first  election  on  its  own. 
That  the  run-off  would  likely  be  used  if  it  were  provided  is 
suggested  by  the  1968  figures.  A  fourth  candidate,  perhaps  a 
"peace"  advocate,  would  have  needed  to  pull  only  6  or  7%  of 
the  national  total  to  keep  either  candidate  from  having  the 
required  40%  (Nixon  won  with  only  43.4%,  although  he  had 
56.2%  of  the  electoral  vote) ;  a  large  enough  minority  was 
significantly  concerned  about  this  one  issue  to  make  this  a 
real  possibility.'*'^  Once  this  becomes  even  a  plausible  expecta- 
tion, there  is  no  reason  for  other  intense  minorities  not  to  do 
likewise;  visions  of  a  segregationist  party,  a  black  party,  a 
labor  party,  even  a  Catholic  party,  a  farmers'  party,  etc., 
appear.  Where  one  of  the  strong  points  of  the  present  system 
is  that  it  enforces  a  compromise  by  penalizing  all  minorities 
that  will  not  come  to  terms,  the  direct  election  system  could 
well  approximate  a  Continental  European  model,  in  which 
numerous  groups  contest  the  first  election  and  then  recombine 
for  the  second;  at  the  very  least,  severe  changes  would  be 
worked  on  the  present  convention  system.''^  Should  such  a 
result  have  occurred  in  1968,  or  should  it  occur  in  the  future, 
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the  simplicity,  ease  of  comprehension,  and  inherent  majoritar- 
ian  rightness  of  the  direct  election  solution  would  quickly 
disappear. 

The  direct  election  plan  passed  by  the  House  received  a 
warmer  reception  in  the  Senate  than  the  last  time  it  appeared 
there,  in  1956,  when  it  was  voted  down  66  to  17,  but  there  were, 
not  surprisingly,  two  major  opposition  groups.  The  first  were 
the  liberal  Senators  from  the  biggest  states,  who  had  most 
to  lose.  The  second  were  some  of  the  conservative  Senators  from 
the  smallest  states,  whom  we  named  as  the  group  deriving 
second  greatest  benefits  from  the  current  system.  They  argued 
that  direct  election  would  be  a  complete  breach  of  the  federal- 
ism underlying  our  Constitution,  since  it  would  de  facto  abolish 
state  boundaries  for  Presidential  elections." 

Another  proposal,  once  embodied  in  the  unsuccessful  Lodge- 
Gossett  Resolution,  is  seen  by  some  reformers  as  an  acceptable 
"compromise"  between  outright  abolition  of  the  Electoral  Col- 
lege and  its  retention. f^s  j^  this  scheme,  the  electoral  vote  in 
each  state  is  split  between  the  candidates  according  to  their 
proportion  of  the  state's  popular  vote.  This  may  seem  to  be 
a  procedural  compromise,  but  it  is  a  rather  extreme  reform 
in  political  terms.  As  the  chart  on  the  next  page  shows,  the 
large,  urban,  two-party  states  are  nearly  eclipsed,  in  a  way 
that  direct  election  could  not  do;  four  out  of  the  ten  largest 
states  would  not  in  1968  have  been  able  to  provide  their  winner 
with  even  one  full  electoral  vote  margin,  while  fifteen  other 
states  would  have  been  able  to  do  so. 

The  bargaining  position  of  the  large  states  at  national  con- 
ventions would  be  drastically  reduced,  and  Presidential  nomi- 
nees would  have  to  follow  a  different  strategy  in  their  cam- 
paigns, giving  special  attention  to  those  states  in  which  they 
felt  a  large  difference  in  electoral  votes  could  be  attained.  Once 
again,  the  proposed  reform  throws  the  emphasis  on  the  amount 
of  difference  within  the  state  between  the  winner  and  the 
loser.  In  this  case,  however,  it  is  the  electoral  votes  of  the 
states  which  are  divided  rather  than  the  popular  votes.  This 
effectively  cancels  out  the  advantage  of  the  large  states  entire- 
ly. The  fact  that  the  Electoral  College  underrepresents  the 
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PROPORTIONAL  ELECTORAL  VOTE  MARGIN,  1968 
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large  states  in  the  first  place  even  further  reduces  their  in- 
fluence. The  beneficiaries  are  again  the  one-party  states,  as 
well  as  the  smaller  states,  since  in  any  particular  election 
Idaho  and  Arizona,  for  example,  may  have  more  to  contribute 
than  Illinois,  New  Jersey,  Ohio,  or  Texas. 

There  are  two  versions  of  this  plan,  one  which  divides 
electoral  votes  to  the  nearest  vote  and  one  which  divides  them 
to  the  nearest  tenth  of  a  vote.  Most  proponents  favor  the 
plan  to  divide  them  to  the  nearest  tenth,  since  the  nearest 
whole  vote  still  in  many  cases  would  understate  the  closeness 
of  the  vote  in  a  large  number  of  states,  especially  those  with 
five  or  fewer  electoral  votes  to  divide,  and  "representativeness" 
is  the  primary  theoretical  support  for  the  plan.  Since  prevent- 
ing deadlock  is  supposed  to  be  one  of  the  goals  of  Electoral 
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College  reform,  it  is  interesting  to  note  that  with  the  majority 
vote  victory  required  by  proponents  of  both  plans,  either  the 
whole  or  the  tenth-vote  system  would  have  thrown  the  1968 
election  into  the  House  of  Representatives  (Nixon -235,  Humph- 
rey 221,  Wallace  74;  or,  Nixon  233.8,  Humphrey  223.2,  Wallace 
78.8,  others  2.2)  ;  and  the  system  allotting  electoral  votes  to  the 
nearest  tenth  would  even  have  deadlocked  the  election  of 
1960    (Kennedy  264.8,   Nixon   263.5,   others  7.7). 

The  reduction  in  influence  suffered  by  the  large  states  under 
this  proposal  might  mean,  in  effect,  that  the  already  overrep- 
resented  sparsely  populated  and  one-party  states  in  the  Con- 
gress would  entirely  dominate  the  national  lawmaking  process, 
unchecked  by  a  President  obliged  to  cultivate  urban  and  two- 
party  constituencies.  It  is  perhaps  gratuitous  to  point  out  that 
the  same  plurality  problem  is  present  if  the  deadlock  is  dealt 
with  by  letting  the  plurality  candidate  win.  Even  with  a  plu- 
rality provision,  splintering  is  facilitated  under  this  plan  be- 
cause a  party  need  only  pull  a  fraction  of  a  percentage  point  of 
a  major  state's  total  vote  in  order  to  get  some  electoral  votes. 
The  present  system  at  least  cuts  off  splinter  groups  without  a 
strong  regional  base. 

A  third  plan,  the  district  plan,  has  been  proposed  as  still 
another  "political  compromise"  between  the  other  two  major 
reform  proposals,  on  the  grounds  that  since  thirty-eight  states 
must  ratify  a  Constitutional  Amendment  on  electoral  reform, 
the  fifteen  states  with  four  or  three  electoral  votes  are  not 
likely  to  support  either  of  the  first  two  proposals  because  each 
dilutes  their  current  strength.  The  district  plan  would  give  a 
Presidential  candidate  one  electoral  vote  for  every  congres- 
sional district  he  carried,  plus  two  more  for  every  state.  It 
has  been  pushed  largely  by  conservative  Senators;  it  is  clearly 
the  most  radical  of  all  the  reform  proposals  in  its  effect  on  the 
U.S.  political  system,  and  it  is  least  advantageous  to  the  big 
states.  This  system  would  have  given  Nixon  victory  in  1968 
(289-192-57),  but  if  it  had  already  been  in  effect  he  probably 
would  not  have  been  running,  since  he  would  have  won  the 
election  of  1960  (Nixon  278,  Kennedy  245).  Since  the  goal  of 
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electoral  reform  is  supposedly  to  prevent  the  wrong  man  from 
winning,  to  avoid  deadlock,  and  to  do  away  with  winner-take- 
all  arrangements,  it  is  hard  to  see  how  much  is  offered  by  a 
system  which  would  have  given  the  less  popular  man  victory, 
provides  no  more  guarantee  against  deadlock  than  the  present 
system  (Wallace  in  1968  got  forty-five  under  the  present  sys- 
tem, but  would  have  received  fifty-seven  under  this  one),  uses 
a  winner-take-all  principle,  and  which  has  the  incidental  fea- 
ture of  ending  the  activist  character  of  the  American  Presi- 
dency and  giving  control  to  one-party  areas  for  the  foreseeable 
future."^^ 

Under  the  present  Electoral  College  system,  there  is  no 
time  since  1876  when  any  splinter  group  has  been  able  to 
make  good  its  threat  to  throw  the  election  into  the  House,  and 
in  fact  this  is  quite  unlikely  to  occur  since  it  requires  all  of 
the  Deep  South  (Louisiana,  Arkansas,  Mississippi,  Alabama, 
Georgia,  South  Carolina,  North  Carolina)  to  vote  for  a  third 
party,  plus  a  very  even  division  in  non-Southern  votes.  Even 
in  1948  Harry  Truman  won  an  electoral  majority  despite 
threats  from  both  a  third  and  a  fourth  party.  In  spite  of  the 
mathematical  possibilities,  not  once  in  this  century  has  the 
loser  of  the  popular  vote  become  President.  On  the  other  hand 
a  direct  election  plan  which  required  a  40%  plurality  might 
well  have  gone  to  a  run-off  in  1968,  and  both  the  proportional 
and  district  plans  would  have  created  deadlocks  in  the  past 
decade.  In  view  of  this  analysis  of  the  effect  of  electoral  re- 
forms, it  is  curious  that  many  liberal  reformers  support 
changes  in  the  Electoral  College,  presumably  in  order  to 
thwart  Southern,  racist  party  movements. 

Underlying  all  of  the  above  arguments,  of  course,  is  the 
premise  that  most  structural  reforms  "tend"  to  shift  influence 
in  certain  ways ;  there  may  well  be  situations  of  social  polari- 
zation which  electoral  system  alternatives  by  themselves  can- 
not paper  over.  But  while  we  have  argued  that  there  is  no 
better  system  than  the  current  one,  from  the  standpoint  of 
the  professed  goals  of  most  reformers,  there  is  one  minor 
change  that  would  aid  them.  Under  the  present  plan  the  elec- 
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tors  who  make  up  the  Electoral  College  are  in  fact  free  to  vote 
for  whomever  they  wish;  as  an  almost  invariable  rule,  they 
vote  for  the  winner  in  their  state,  but  abuses  are  possible,  and 
two  within  the  past  decade  come  to  mind:  1)  the  unpledged 
electors  chosen  by  citizens  in  Mississippi  and  Alabama  in  1960 
decided  for  whom  they  would  vote  only  after  the  election — 
this  clearly  thwarts  any  popular  control;  2)  this  liberty  allowed 
George  Wallace  to  hope  that  he  could  run  for  President,  create 
an  electoral  deadlock,  and  then  bargain  with  one  of  the  other 
candidates  for  policy  concessions  in  exchange  for  his  electors. 
An  amendment  making  the  casting  of  electoral  votes  automatic 
would  dispel  both  of  these  possibilities. 

We  have  argued  that  there  is  in  fact  no  major  reason  to 
quarrel  with  the  major  features  of  the  present  system,  since  in 
our  form  of  government  "majority  rule"  does  not  operate  in 
a  vacuum  but  within  a  system  of  "checks  and  balances."  The 
President,  for  example,  holds  a  veto  power  over  Congress, 
which,  if  exercised,  requires  a  two-thirds  vote  of  each  House 
to  override.  Treaties  must  be  ratified  by  two-thirds  of  the  Sen- 
ate, and  amendments  to  the  Constitution  must  be  proposed  by 
two-thirds  of  Congress  or  of  the  state  legislatures  and  ratified 
by  three-fourths  of  the  states.  Presidential  appointments,  in 
most  important  cases,  must  receive  Senatorial  approval.  The 
Supreme  Court  passes  upon  the  constitutionality  of  legislative 
and  executive  actions.  Involved  in  these  political  arrangements 
is  the  hope  that  the  power  of  one  branch  of  government  will  be 
counter-balanced  by  certain  "checks"  from  another,  the  result 
being  an  approximate  "balance"  of  forces.  In  our  view,  it  is  not 
necessarily  a  loss  to  have  slightly  different  majorities  prepon- 
derant in  different  institutions,  and  it  is  definitely  a  loss  to* 
have  the  same  majority  preponderant  in  several  branches  while 
other  majorities  are  frozen  out.  In  the  past  the  Electoral  Col- 
lege had  its  place  within  this  system.  Originally  designed  to 
check  popular  majorities  from  choosing  Presidents  unwisely, 
the  Electoral  College  provided  a  "check"  on  the  overrepresenta- 
tion  of  rural  states  in  the  legislative  branch  by  giving  extra 
weight  to  the  urban  constituencies  of  the  President. 
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Electoral  Outcomes  Under  Various  Plans 


PRESENT  PLAN 

1968     Nixon  Wins 
Nixon  302 
Humphrey  191 
Wallace  45 


DIRECT  PLAN  PROPORTION  PLAN  DISTRICT  PLAN 

Nixon  Wins  Nobody  Wins  Nixon  Wins 

Nixon  43.4  Nixon  233.8  Nixon  289 

Humphrey  42.7  Humphrey  223.2  Humphrey  192 

Wallace  13.5  Wallace  78.8  Wallace  57 


1960     Kennedy  Wins 
Kennedy  303 
Nixon  219 
Others  15 


Kennedy  Wins 
Kennedy  49.7 
Nixon  49.6 
Others  .7 


Nobody  Wins 
Kennedy  264,8 
Nixon  263.5 
Others  7.7 


Nixon  Wins 
Kennedy  245 
Nixon  278 
Others  15 


Majority  rule  should  be  placed  in  proper  perspective  by 
considering  other  aspects  of  democratic  government,  such  as 
the  principle  of  political  equality.  We  want  majority  rule,  but 
we  also  want  all  sectors  of  the  population  to  have  an  equal 
voice  in  government.  Overrepresentation  of  rural  interests  in 
Congress  inhibited  political  equality.  To  check  this  inequality 
we  either  had  to  alter  the  circumstances  which  promoted  such 
inequality  or  provide  some  other  means  of  preventing  rural 
interests  from  dominating  the  political  system.  Now  that  the 
method  of  determining  the  composition  of  Congress  is  under- 
going change,  we  can  consider  abolishing  the  Electoral  College 
and  turn  to  majority  (or  plurality)  voting  in  electing  Presidents. 
Other  things  being  equal  a  simpler  and  more  direct  method 
would  be  preferable  to  a  device  as  complex  in  operation  and  as 
difficult  to  understand  as  the  Electoral  College.  But  the  prob- 
able defects  and  equivalent  complexities  of  alternatives  to  the 
Electoral  College  thus  far  proposed  make  us  skeptical  that  the 
day  has  yet  arrived  when  we  can  say  that  other  things  are. in 
fact  equal. 


Party  Differences  and  Political  Stability 

The  case  for  the  desirability  of  party  reform  often  rests  on 
the  assumption  that  American  political  parties  are  identical, 
that  this  is  confusing  and  frustrating  to  American  voters,  and 
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that  it  is  undesirable  to  have  a  political  system  where  parties 
do  not  disagree  sharply. 

We  would  suggest,  rather,  that  there  are  enough  differences 
between  the  political  parties  to  give  voters  a  choice,  but  that 
many  wide  policy  differences  between  the  parties  would  be  un- 
desirable from  the  standpoint  of  the  stability  of  the  political 
system.  The  parties  could  well  be  somewhat  further  apart  on  a 
few  issues,  however,  without  necessarily  decreasing  the  stabil- 
ity of  the  system.  Our  conceptual  tools  are  too  rough  to  say 
much  about  these  small  departures  from  the  existing  situation; 
let  us  consider  only  extreme  changes  of  the  kind  advocated  by 
the  proponents  of  policy  government. 

Imagine  for  a  moment  that  the  two  parties  were  in  total  and 
extreme  disagreement  on  every  major  point  of  public  policy. 
One  group  would  appease  the  U.S.S.R.;  the  other  would  court 
nuclear  war.  One  group  would  stop  Social  Security;  the  other 
would  expand  it  drastically.  One  group  would  raise  tariffs;  the 
other  would  abolish  them  entirely.  Obviously,  one  consequence 
of  having  clear-cut  parties  with  strong  policy  positions  would 
be  that  the  costs  of  losing  an  election  would  skyrocket.  If  par- 
ties were  forced  to  formulate  coherent,  full-dress  programs 
and  were  forced  to  carry  them  out  "responsibly,"  then  people 
who  did  not  favor  these  programs  would  have  no  recourse. 
Clearly,  their  confidence  in  a  government  whose  policies  were 
not  to  their  liking  would  suffer,  and,  indeed,  they  might  feel 
strongly  enough  about  preventing  these  policies  from  being 
enacted  to  do  something  drastic,  like  leaving  the  country,  or 
not  complying  with  governmental  regulations,  or,  in  an  extreme 
case,  seeking  to  change  the  political  system  by  forc^. 

In  fact,  we  have  a  political  system  that  is  kind  to  losers. 
Why?  Because  both  Presidential  parties  usually  agree  on  a 
wide  variety  of  issues;  because  people  other  than  the  Presi- 
dent have  to  pass  on  policies  before  they  are  enacted  by  law, 
and  these  people  are  not  bound  by  the  Presidential  platform. 

This  is,  we  suggest,  not  necessarily  a  bad  thing.  Suppose 
that  each  major  political  party  were  composed  solely  of  people 
who  supported  it  because,  and  only  because,  it  represented 
their  views  on  a  wide  range  of  policies.  The  surface  attrac- 
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tiveness  of  this  idea  diminishes  rapidly  once  we  consider  the 
consequences.  The  most  immediate  results  would  be  extraordir 
nary  instability  in  the  party  system.  For  as  soon  as  people 
changed  their  minds  or  the  party  changed  its  position,  vast 
numbers  of  its  adherents  would  leave.  Great  swings  in  party 
strength  might  take  place,  leaving  the  minority  party  on 
occasion  virtually  without  representation.  Who,  then,  would 
take  on  the  burdens  of  party  opposition?  Who  would  take  the 
lead  in  introducing  rival  policies  to  compete  for  public  favor? 

The  existence  of  a  one-party  system  would  be  the  least  of 
our  troubles.  What  would  be  the  point  in  building  up  a  party 
organization  if  it  were  doomed  to  come  tumbling  down  with 
every  significant  change  of  opinion?  None  at  all.  So  the  func- 
tion of  nominating  and  electing  candidates  would  become  a 
matter  for  shifting  groups  of  individuals  varying  from  issue 
to  issue  and  place  to  place.  Naturally,  those  groups  with  the 
best  organizations,  the  most  money,  and  the  greatest  interest 
in  the  policies  of  the  day  would  predominate.  No  longer  would 
it  be  possible  to  use  party  identification  as  a  shortcut,  as  a 
means  of  reducing  information  costs  about  candidates.  Unless 
voters  spent  most  of  their  time  finding  out  precisely  what 
officeholders  were  doing,  they  would  have  little  idea  how  to 
vote.  Nevertheless,  their  votes  might  be  more  important  to 
them  because  the  dizzying  alternation  of  policy  would  have 
created  such  political  chaos  as  to  disrupt  normal  patterns  of 
life.  We  need  go  no  further  to  make  the  point  that  the  exist- 
ence of  a  hard  core  of  party  adherents  who  do  not  easily  switch 
party  allegiance  from  year  to  year  provides  an  element  of 
stability  for  the  party  system  and  thus  for  the  whole  political 
system  as  well.  Paradoxically,  the  attempt  to  make  issues  all- 
important  as  a  means  of  increasing  the  rationality  of  public 
decisions  greatly  decreases  the  chances  for  making  any  sort 
of  meaningful  decisions  at  all. 

Party  platforms  written  by  the  Presidential  parties  should 
be  understood  no,t  as  ends  in  themselves  but  as  means  to 
obtaining  and  holding  public  office.  It  would  be  strange  indeed 
if  one  party  found  policies  like  Social  Security  and  unemploy- 
ment compensation  to  be  enormously  popular  and  yet  refused 
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to  incorporate  them  into  its  platform, °°  This  would  have  to  be 
a  party  of  ideologues  who  cared  everything  about  their  pet 
ideas  and  nothing  about  winning  elections.  Nor  would  it  profit 
them  much  since  they  would  never  get  elected  and  never  be  in 
a  position  to  do  something  about  their  ideas.  Eventually, 
ideologues  have  to  make  the  choice  between  pleasing  them- 
selves and  pleasing  others. 

Actually,  party  platforms  do  change  over  a  period  of  time 
in  a  cyclical  movement.  The  differences  between  the  parties  may 
be  great  for  one  or  two  elections  until  innovations  made  by 
one  party  are  picked  up  by  the  other.  The  net  change  from 
one  decade  to  the  next,  however,  is  substantial.  Let  us  begin 
when  platforms  are  more  or  less  alike.  Their  similarity  begins 
to  give  way  as  it  appears  that  certain  demands  in  society  are 
not  being  met.  The  minority  party  of  the  period  senses  an 
opportunity  to  gain  votes  by  articulating  and  promising  to 
meet  these  demands.  The  majority  party,  reluctant  to  let  go  of 
a  winning  combination,  resists.  In  one  or  two  elections  the 
minority  party  makes  its  bid  and  makes  the  appropriate 
changes  in  its  platforms.  Then,  in  the  ensuing  elections,  if  the 
party  which  has  changed  its  platform  loses,  it  drops  the  inno- 
vation. If  it  wins,  however,  and  wins  big,  the  other  party 
then  seeks  to  take  over  what  seem  to  be  its  most  popular 
planks,  and  the  platforms  become  more  and  more  alike  again. 

We  can  see  this  cycle  clearly  in  the  New  Deal  period.  The 
1932  Democratic  platform,  though  hinting  at  change,  was 
much  like  the  Republican,  especially  in  its  emphasis  on  balanc- 
ing the  budget.  A  great  difference  in  platforms  could  be  noted 
in  1936  as  the  Democrats  made  a  bid  to  consolidate  the  New 
Deal,  and  the  Republicans  stood  pat.  The  spectacular  Demo- 
cratic triumph  signaled  the  end  of  widely  divergent  platforms. 
By  1940  the  Republicans  had  concluded  that  they  could  not 
continue  to  oppose  the  welfare  state  wholesale  if  they  ever 
wished  to  win  again.  By  1952  the  parties  had  come  much 
closer  to  one  another,  as  the  Republicans  adopted  most  of  the 
New  Deal.  Though  the  platforms  of  the  major  parties  were 
similar  to  each  other  in  both  1932  and  1952,  the  differences 
between  1932  and  1952  for  either  party  were  enormous.^^ 
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Sometimes,  reformers  deplore  what  they  regard  as  an  ex- 
cessive amount  of  mud-slinging  in  campaigns,  but  they  also 
ask  that  differences  among  the  major  parties  be  sharply 
increased  in  order  to  give  the  voters  a  clear  choice.  The  two 
ideas  are  incompatible  to  some  extent.  It  would  be  surprising 
indeed  if  the  parties  disagreed  more  sharply  about  more  and 
more  subjects  in  an  increasingly  gentlemanly  way.  A  far  more 
likely  outcome  would  be  an  increase  in  vituperation  as  the 
stakes  of  campaigns  increased,  passions  rose,  tempers  flared, 
and  the  consequences  of  victory  for  the  other  side  appeared 
much  more  threatening  than  had  heretofore  been  the  case.  The 
1936  campaign  is  a  good  case  in  point. 

Those  who  claim  American  elections  are  a  fraud  and  wish 
to  see  great  things  decided  in  these  contests  all  the  time  often 
point  to  Great  Britain  as  a  shining  example  of  the  right  way 
to  do  things.  There,  in  that  wiser  country,  where  the  fires  of 
class  warfare  are  held  (fortunately)  to  burn  more  fiercely, 
the  voters  have  real  choices.  They  vote  a  government  in  or  out, 
and  the  victorious  party  goes  about  making  great  changes  in 
order  to  carry  out  its  mandate. 

This  tale  may  be  a  pretty  one,  according  to  one's  taste  for 
conflict,  but  it  is  quite  exaggerated.  The  truth  in  it  occurs 
every  once  in  a  great  while,  much  as  American  party  platforms 
present  sharp  and  profound  differences  about  that  often.  Such 
was  the  case  in  1945  when  the  Labour  party  staged  its  great 
bid  to  bring  the  full  welfare  state  to  Britain  and  to  nationalize 
what  it  could.  The  overwhelming  Labour  victory  did  its  work. 
The  Conservatives  soon  decided  to  adopt  all  the  most  popular 
parts  of  the  Labour  party  program — medicare,  increased  pen- 
sions— and  left  Labour  holding  the  unpopular  bag  of  national- 
ization. By  1955  the  two  major  parties  in  Britain  were  pre- 
senting much  the  same  program.  By  1958  the  only  difference 
we  could  find  was  that  Labour  offered  sixpence  more  on  the 
pension.  Most  of  the  time,  in  fact,  in  Britain  as  in  the  United 
States,  the  great  parties  lean  toward  the  undivided  middle.''^ 

The  Labour  party's  reaction  to  the  problem  of  nationaliza- 
tion is  instructive.  The  party  was  reluctant  to  leave  behind  its 
heritage  in  this  respect;  nor  was  it  certain  that  this  issue 
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alone  caused  its  electoral  defeats  after  1950.  Nevertheless,  it 
moved,  however  painfully,  away  from  a  strident  position  on 
the  subject.  There  were  pleas  from  those  who  put  ideological 
consistency  first  and  felt  that  the  lesson  to  be  learned  from 
each  defeat  was  to  propose  more  of  the  same.  Parties  do  not 
usually  choose  to  die  in  this  way,  however,  and  Labour  politi- 
cians who  hoped  one  day  to  gain  office  won  out  over  their  more 
ideologically  inclined  colleagues.  Indeed,  until  it  left  office  in 
1970,  the  Labour  party  leadership  carefully  avoided  a  show- 
down in  Parliament  over  nationalization  of  industry.^^ 


IS  PARTY  REFORM  RELEVANT? 

Even  if  reform  were  successful  and  the  political  system  did 
not  suffer  detrimental  effects  such  as  we  have  outlined,  many 
of  the  problems  at  which  reform  is  aimed  still  would  not  be 
closer  to  solution.  Thus,  it  can  be  argued  that  the  achievement 
of  party  government  is  beside  the  point. 

Can  we  say,  for  example,  that  the  present  system  shows 
marked  or  widespread  party  incoherence  in  Congress?  This 
is  perhaps  an  overstated  problem  for,  in  fact,  on  roll  call  voting, 
and  in  many  other  matters,  party  allegiance  is  the  strongest 
cohesive  force  in  Congress.  It  has  been  demonstrated  that  party 
is  stronger  than  other  bases  of  allegiance,  stronger  than  sec- 
tionalism, rural  versus  urban,  native  born  versus  foreign 
born.«*  Party  cohesion  depends,  to  be  sure,  on  the  nature  of 
the  issue.  On  the  organization  of  Congress  itself  and  on  patron- 
age matters,  each  party  is  aligned  100%  against  the  other.  On 
a  significant  number  of  issues  there  is  widespread  agreement 
among  members  of  both  parties,  a  situation  which,  because  it 
limits  and  focuses  conflict,  is  usually  regarded  as  desirable. 
Some  issues  like  race  relations  may  split  each  of  the  parties 
down  the  middle.  On  the  economic  and  welfare  issues,  where 
the  general  label  of  liberal  is  commonly  attributed  to  Demo- 
crats and  conservative  to  Republicans,  cohesion,  while  not 
perfect,  is  high;  the  labels  make  sense.  If  we  look  at  votes 
on  public  housing,  medical  care  for  the  aged,  private  versus 
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public  power,  and  so  on,  we  can  discover  that  a  preponderant 
majority  of  both  parties  takes  opposing  views.  Cohesion  does 
exist  and  it  is  important.  Since  it  is  not  perfect,  however,  and 
one  party  rarely  has  an  overwhelming  advantage,  it  is  often 
necessary  to  gain  some  votes  from  the  opposing  party  in  order 
to  make  up  a  majority.  Party,  therefore,  cannot  properly 
be  viewed  as  a  drag  on  unified  policy-making.  It  is  most  often 
a  force  making  for  greater  cohesion  than  would  be  the  case 
without  it.  By  itself,  it  does  not  supply  all  the  agreement  neces- 
sary for  the  making  of  policy.  In  the  American  context  of 
separated  and  fragmented  powers,  based  on  a  population 
divided  along  many  lines,  this  is  no  small  accomplishment. 

Consider  now  the  realm  of  foreign  policy,  where  decisions 
made  at  any  moment  literally  involve  our  survival  and  possibly 
that  of  the  human  race.  How  would  policy  government  help  us? 
The  answer,  presumably,  is  that  the  United  States  government 
would  be  able  to  follow  more  consistent,  less  internally  contra- 
dictory, policies  and  that  these  would  lead  to  happier  results. 
This  assumes  first  that  inconsistent  policies  are,  in  themselves, 
undesirable,  a  proposition  which  has  never  been  convincingly 
demonstrated.  In  fact,  inconsistency,  "imbalance,"  and  incoher- 
ence may  in  many  instances  be  beneficial  because  of  the  neces- 
sity for  satisfying  a  variety  of  diverse  interests  both  at  home 
and  abroad  through  various  policies  of  the  government.  By 
pursuing  inconsistency  in  its  policies  the  government  often 
gains  the  legitimacy  and  support  which  are  necessary  to  govern 
at  all.  A  second  assumption  of  the  reformers  is  that  the  lack 
of  party  cohesion  has  been  a  major  problem  in  foreign  affairs. 
But  this  is  simply  not  the  case.  In  fact,  it  appears  that  virtually 
every  major  policy  initiative  of  a  President  in  the  last  twenty 
years — the  blockade  of  Cuba,  the  Marshall  Plan,  NATO,  the 
Eisenhower  Doctrine,  the  Gulf  of  Tonkin  resolution,  interven- 
tion in  Korea  and  Vietnam,  nonintervention  in  Indochina  in 
1954 — has  been  supported  by  Congress,  in  most  cases  promptly 
and  enthusiastically.  When  dissent  appears,  it  is  as  often  from 
members  of  the  President's  own  party  as  from  the  opposition; 
therefore  dissent  on  foreign  affairs  is  not  a  consequence  of 
the  party  system.  We  also  have  the  impression  that  dissent  on 
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Possible  Consequences  of 
Direct  Election  of  the  President 


by  Richard  C.  Smolka' 


THE  U.S.  SENATE  is  now  considering  Senate  Joint 
Resolution  1,  a  proposed  constitutional  amend- 
ment to  elea  the  president  of  the  United  States 
by  a  direct  popular  vote. 

If  a  direa  election  amendment  is  passed  and 
ratified.  Congress  must  implement  it  by  ap- 
propriate legislation.  It  is  most  unlikely  that  any 
direct  election  of  the  president  could  be  con- 
ducted by  a  continuation  of  existing  laws  and 
praaices  in  the  various  states,  plus  the  current 
election  laws  of  Puerto  Rico,  the  Virgin  Islands, 
Guam,  and  the  trust  territories  if  these  are 
extended  the  franchise. 

Congressional  legislation  to  implement  a 
direct  election  amendment  must  address  at  least 
five  fundamental  questions  relating  to  political 
parties,  candidates,  ballots,  and  voters. 

1.  How  do  political  parties  and  candidates 
obtain  a  ballot  position? 

2.  What  uniform  type  of  ballot  arrangement 
—  office  block,  party  column,  straight-ticket 
option,  party  position  on  the  ballot  —  will 
prevail? 

3.  What  will  be  the  uniform  qualifications  for 
voting  in  a  national  election? 

4.  What  rules  governing  voting  —  hours, 
places,  method  of  voting  —  will  apply? 

5.  What  will  be  the  standards  and  procedures 
for  vote  tallying  and  recounts? 

Some  of  these  questions  may  be  answered  by 
Congress  now,  if  it  chooses  to  do  so.  A  direCT 
election  amendment,  however,  would  require 
this  type  of  legislation  and  would  give  Congress  a 
unique  opportunity  to  structure  a  national  elec- 


*Dr.  Smolka  is  Professor  of  Government,  The  American 
University,  and  editor  of  flection  Administration  Reports. 
This  article  is  based  on  the  author's  presentation  to  the 
Southwestern  Poiitical  Science  Association  on  March  31, 
1977. 


tion  code  to  achieve  specific  political  and/or 
social  purposes. 

This  article  presents  a  general  overview  of 
current  state  election  law  practices  and,  based 
upon  the  research  findings  of  political  scientists, 
speculates  about  the  impact  of  some  possible 
federal  election  laws  which  could  be  enacted  to 
implement  the  direct  election  of  the  president. 

ACCESS  TO  BALLOT 

One  of  the  most  immediate  and  important 
questions  which  Congress  will  be  required  to 
address  is  the  manner  by  which  candidates  and 
political  parties  are  listed  on  the  ballot.  Who  is 
entitled  to  be  listed?  Who  determines  the 
nominee  of  a  political  party  and  how  is  that 
nomination  decided?  Can  independent  can- 
didates without  any  party  affiliation  qualify  for 
the  ballot?  May  a  candidate  who  has  been 
denied  the  nomination  of  his  party  obtain  a 
ballot  listing  as  a  new  party  orasan  independent 
candidate?  Events  which  occurred  during  the 
1976  presidential  campaign  illustrate  the  com- 
plexities of  ballot  access  laws  and  the  ad- 
ministrative consequences  of  last-minute  court 
decisions  interpreting  these  laws.  Thirteen 
presidential  candidates  qualified  for  the  ballot  in 
six  or  more  states,  but  no  state  ballot  contained 
all  13  names.  Twelve  candidates  qualified  for 
ballot  positions  in  New  Jersey  and  Washington, 
but  in  five  states  (Arkansas,  Georgia,  Maryland, 
West  Virginia,  and  Wyoming)  only  the  two  major 
party  candidates  were  on  the  ballot. 

President  Gerald  R.  Ford  and  Democratic 
nominee  Jimmy  Carter  were  on  the  ballot  in  all 
states.  The  12  minor  party  and  independent 
candidates  and  the  number  of  states  in  which 
their  names  were  listed  on  the  ballot  are  shown 
in  Table  1. 
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Tablr  1 

Number  of  Sldln  in  which  Ondidatrs 

Qiulilied  for  BjIIoI  Posilion 


Number  of 

Slates  listed 

dndidaie  and  party 

on  balloi(a) 

Jimmv  Cjner  (Democrat) 

51 

Gerald  R   Ford  (Republican) 

51 

Roger  NlacBfide  (libenarian) 

31 

Eugene  McCarthy  (Independent) 

29 

Peler  Cameio  (Socialist  Workers) 

28 

Lyndon  LaRoudie  (U.S.  Labor) 

24 

Lester  Maddo«  (American  Independent) 

20 

Cus  Hall  (Communist) 

20 

Thomas  Anderson  (American) 

18 

Julius  Levin  (Socialist  Labor! 

10 

Benjamine  Bubat  (Prohibition) 

9 

Frank  Zeidler  (Socialist) 

7 

Margaret  Wright  (People's) 

6 

Ernest  Miller  (Independent) 

1 

(a)  Slates  includes  the  District  of  Columbia. 

Not  all  candidates  were  listed  under  the  same 

party  label  in  every  state.  In  New  York,  President 
Ford  was  on  the  Conservative  Party  line  as  well  as 
on  the  Republican  line,  and  jimmy  Carter  was  on 
the  Liberal  Party  line  as  well  as  on  the 
Democratic  line.  Mr.  Carter  was  also  listed  twice 
in  Vermont,  as  a  Democrat  and  as  the  nominee 
of  the  Independent  Vermonters. 

Unusual  party  listings  included  Libertarian 
Party  nominee  Roger  MacBride  as  Civil  Liber- 
tarian Economic  Freedom  in  Wisconsin,  Free 
Libertarian  in  New  York,  and  Alabama  Liber- 
tarian in  that  state;  Lyndon  LaRouche  as  Inter- 
national Development  Bank  and  Julius  Levin  as 
Industrial  Government  Party  in  Minnesota; 
Margaret  Wright  as  Peace  and  Freedom  in 
California,  Human  Rights  in  Michigan,  and 
Bicentennial  Reality  in  Washington;  Eugene 
McCarthy  as  McCarthy  '76  Principle  in 
Minnesota,  McCarthy  '76  in  New  Hampshire, 
Pennsylvania,  and  Vermont,  as  Non-Partisan  in 
Delaware,  and  No  Pany  in  Iowa;  and  Thomas 
Anderson  as  American  Constitution  in 
Washington. 

In  some  states,  if  a  political  party  did  not 
qualify  for  the  ballot,  its  candidates  were  listed  as 
Independent.  For  example,  Cus  Hall  (Com- 
munist), Peter  Camejo  (Socialist  Workers),  and 
Roger  MacBride  (Libertarian)  were  all  identified 
as  Independent  on  California  ballots. 

There  were  disputes  over  the  use  of  the 
American  Independent  or  American  Party  label. 
In  Michigan,  where  two  faaions  disputed  the 
nomination,  each  conducted  a  nominating  con- 
vention and  attempted  through  administrative 


procedures  and  court  action  to  obtain  a  ballot 
position.  Michigan  recognized  only  one 
American  Independent  Party  and  would  not  rule 
on  which  faction  heldthe  "official  party  conven- 
tion." Michigan  offered  to  list  any  candidate 
both  factions  could  agree  upon  and  this  position 
was  upheld  by  the  courts.  Although  the  party 
could  not  agree  on  its  nominee  for  president 
and.  therefore,  had  no  candidate  listed  for  thai 
position,  any  candidate  nominated  by  either 
faction  would  have  been  listed  as  the  official 
party  candidate  'f  there  was  no  duplicate 
nomination  for  the  position. 

Although  the  courts  ordered  the  names  of 
some  candidates  off  the  ballots,  there  were 
instances  when  the  decision  camesoclosetothe 
date  of  the  eleaion  that  it  was  administratively 
impossible  to  remove  the  names  from  the 
absentee  ballots  and  even  from  some  ballots  at 
the  polling  places.  For  example,  the  New  York 
Court  of  Appeals,  that  state's  highest  court,  ruled 
on  October  27  that  McCarthy's  name  should  not 
be  on  the  ballot,  but  the  very  next  day  the  chief 
judge  granted  a  one  day  stay  of  the  order 
pending  appeal  to  the  LI.S.  Supreme  Court.' 
Only  after  the  U.S.  Supreme  Court  refused  to 
consider  the  case  on  October  29,  the  Friday 
before  the  election,  were  local  officials  free  to 
remove  McCarthy's  name  from  the  ballots.  By 
this  time,  however,  almost  all  absentee  ballots 
had  been  sent  out  and  most  had  been  returned. 
In  addition,  most  voting  machines  had  already 
been  sent  to  the  polling  places  and  McCarthy's 
name  was  never  removed  from  some  machines. 
Although  votes  for  McCarthy  were  not  counted, 
many  of  those  who  voted  for  him  did  not  know 
and  probably  still  do  not  know  this  and,  of 
course,  they  did  not  haveanother  chance  to  vote 
for  a  candidate  for  w  hom  their  vote  would  have 
counted. 

The  federal  court  decisions  from  state  to  state 
and  even  within  a  state  were  not  necessarily 
consistent.  On  September  14,  1976,  U.S. 
Supreme  Court  Justice  Lewis  F.  Powell  declined 
to  overturn  a  lower  court  ruling  which  denied 
McCarthy  a  position  on  the  Texas  ballot  because 
he  had  not  demonstrated  prior  community 
support  in  time  for  verification  and  that  to  allow 
him  on  the  ballot  would  "disrupt  the  entire 
election  process  in  this  state."  After  Justice 
Powell's  first  decision,  McCarthy  went  to  the 
Fifth  U.S.  Circuit  Court  of  Appeals  and  was 
turned  down.  His  subsequent  appeal  to  justice 
Powell  was  then  successful  and  on  September  27, 
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Iwo  weeks  after  his  first  decision,  Powell  ordered 
Texas  Secretary  of  State  Mark  White  to  place 
McCarthy  on  the  ballot.- 

The  methods  by  which  each  minor  party  or 
candidate  qualified  for  the  ballot  in  each  state 
are  shown  in  Table  2.  States  in  which  the 
candidates  conducted  active  write-in  campaigns 
are  also  listed  in  Table  2. 

The  potential  impiact  of  third-party  or  in- 
dependent candidates  was  made  clear  in  1976 
even  though  the  number  of  votes  pulled  from 
the  major  parties  was  far  fewer  than  if  was  in  1%8 
when  George  Wallace  was  on  the  ballot  in  all  50 
states.  In  Oregon,  Ford  won  by  only  1,559  votes 
while  McCarthy  drew  40,296.  In  Ohio,  which 
Carter  carried  by  11,116  votes,  McCarthy  drew 
58,258  votes.  On  the  other  hand,  McCarthy  was 
not  on  the  ballot  in  Hawaii  where  Carter  won  by 
a  slim  margin  of  7^72  votes  or  in  New  York 
where  Carter's  margin  was  278,767  out  of  more 
than  6.6  million  votes  cast.  Most  observers 
believe  that  in  those  states  where  McCarthy's 
name  was  on  the  ballot.  Carter  suffered. 

The  question  of  ballot  access  by  minor  parties 
is  direaly  related  to  the  constitutional  right  of 
association.  How  much  support  will  be  needed 
to  demonstrate  a  national  candidacy?  What  typ)e 
of  support?  If  petitions,  how  many  and  what  will 
be  the  procedure  by  which  they  will  be  verified 
and  tabulated? 

If  ballot  access  is  made  "too  easy,"  the 
number  of  candidates  and/or  parties  may  well 
lax  the  capacity  of  existing  voting  equipment 
and  may  result  in  a  total  paper  ballot  presidential 
election.  If,  however,  ballot  access  is  made  "too 
restrictive,"  the  courts,  cognizant  that  the  same 
Congress  which  prescribed  the  requirements 
has  a  substantial  interest  in  maintaining  the 
status  of  the  two  major  parties,  may  well  strike 
down  the  law.' 

It  appears  unlikely,  based  on  1976  federal 
court  decisions,  that  laws  which  effectively  ex- 
clude from  the  ballot  serious,  if  not  widely 
supported,  candidates  would  be  upheld. 

There  is  also  a  major  distinction  between  an 
independent  presidential  candidate,  such  as 
Eugene  McCarthy,  and  the  nominee  of  a 
political  party,  as  were  all  the  other  candidates 
whose  names  appeared  on  the  ballot  in  1976.  In 
state  law,  parties  may  qualify  for  ballot  position 
by  the  number  of  votes  received  in  past  eleaions 
or  by  the  number  of  registered  voters.  These 
tyfjes  of  criteria  do  not  apply  to  indef>endent 
candidates;  yet,  the  direct  election  of  the  presi- 


dent may  be  viewed  as  a  move  toward  a  contest 
between  candidates  rather  than  the  current  legal 
presumption  of  a  contest  between  parties. 

BALLOT  ARRANGEMENT 

After  the  question  of  candidate  access  to  the 
ballot  has  been  determined,  the  next  major 
question  f>ertains  to  the  arrangement  of  the 
ballot.  Basically,  there  are  two  types  of  ballot 
formats  in  use  today,  the  parly  column  and  the 
office-block  ballot.  In29states,the  voteralso  has 
an  option  to  cast  a  straight  ticket  by  a  single  mark 
on  the  ballot  or  a  single  pull  on  a  lever.  Although 
the  straight-party  lever  or  option  is  associated 
almost  exclusively  with  party  column  ballots, the 
introduaion  of  punch-card  ballots  has  created 
situations  in  which  the  candidates  are  listed  by 
office  but  a  straight-ticket  option  is  made 
available  to  the  voter.  This  was  the  situation  in 
Illinois. 

A  national  eleaion  code  must  address  the 
straight-ticket  option.  Recent  federal  and  state 
campaign  regulations  assume  that  there  are 
advantages  to  several  candidates  by  combining 
presidential,  congressional,  and  state  candidates 
on  a  single  slate  for  advertising  purposes  and 
asking  the  voter  to  exercise  the  straight-ticket 
option.  Must  a  national  election  law  require  the 
separation  of  the  presidential,  congressional, 
and  state  contests  on  the  ballot  because  these 
may  be  governed  by  different  laws  and 
procedures? 

Other  possibilities  include  prohibition  of  a 
straight  ticket  by  a  national  election  code  or 
separation  of  the  presidential  ticket  from  the 
balance  of  the  other  races  by  state  legislation. 
Either  way,  there  are  serious  consequences  for 
presidential,  congressional,  and  state  elections. 

The  impact  of  ballot  arrangements  has  been 
studied  by  political  scientists.  Jerrold  G.  Rusk's 
study  of  races  between  1876  and  1908  found  that 
ticket-splitting  increases  with  the  absence  of 
party  voting  devices  and  that  office-block  ballots 
are  more  likely  to  produce  split  tickets  than 
ballots  with  party  columns  or  rows. 'Angus 
Campbell  and  Warren  Miller  found  a  15  percen- 
tage p)oint  difference  in  split-ticket  voting 
between  states  with  party  circles  or  levers  and 
those  with  no  straight-ticket  option.*  Milton  C. 
Cummings  obtained  similar  results  from  his 
study  of  presidential  elections  and  congressional 
distrias  from  1932  to  1964.' 

Donald  G.  Zauderer  intensively  studied  the 
consequences  after  Ohio  shifted  in  1950  from  a 
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party-column,  straight-ticket-option  voting  to 
an  office-block  ballot.  Zauderer  found  that  the 
effect  was  precisely  that'which  was  intended  by 
the  dominant  Republican  party  of  the  day — a 
sharp  decline  in  straight  tickets  and  a  marked 
roll-off  In  voting  for  offices  further  down  the 
ballot.  He  also  found  that  this  roll-off  affected 
lower  educated  groufw,  black  and  white,  dis- 
proportionately, thereby  hurting  Democratic 
candidates  for  less  prominent  offices.  Zauderer 
also  found  that  office-block  voting  was 
beneficial  to  candidates  with  greater  name  iden- 
tification.' 

If  Zauderer's  findings  applied  to  national 
elections,  the  Republicans  might  gain  from 
mandated  office-block  ballots  and,  conversely. 
Democrats  may  gain  an  advantage  from  man- 
dated straight-party-ticket  options. 

EXERCISE  OF  THE  FRANCHISE 

A  basic  election  question  is  "Who  can  vote?" 
In  most  of  the  United  Stales,  registration  prior  to 
election  day  is  a  prerequisite  for  voting,  and  in 
most  states  registration  closes  30 days  prior  to  an 
election.  Federal  law  makes  exemptions  for 
federal  elections  for  certain  classes  of  persons, 
including  military,  citizens  residing  overseas, 
and  persons  who  change  their  residence  im- 
mediately prior  to  an  election.  Six  states  permit 
registration  on  election  day. 

In  all  probability.  Congress  will  not  wait  for 
the  direct  amendment  to  be  ratified  before 
enacting  some  type  of  national  voter  registration 
legislation.  Proposals  to  create  a  national  voter 
registration  agency  and  to  establish  a  mail 
registration  system  have  been  before  Congress 
since  1971.  President  Carter  favors  a  system 
which  does  not  require  prior  voter  registration 
for  voting  in  federal  eleaions.  If  this  approach  is 
adopted,  any  resident  of  a  precinct  who  can 
satisfy  polling  place  officials  of  his  identity, 
qualifications,  and  residence,  will  be  permitted 
to  vote. 

ABSENTEE  VOTING 

Who  can  vote  depends  not  only  on  suffrage 
and  registration  requirements,  but  also  on 
absentee  ballot  laws.  About  4  percent  of  the 
votes  cast  in  presidential  elections  are  on 
absentee  ballots.  Absentee  registration  re- 
quirements, eligibility  for  requesting  an 
absentee  ballot,  and  procedures  for  casting  an 
absentee  ballot  vary  widely  among  the  states. 
Moreover,  procedures  for  tabulating  absentee 


ballots  vary  and  in  some  cases  may  inadvertently 
violate  the  secrecy  of  the  ballot.* 

The  simplest  laws  accept  requests  for 
absentee  ballots  at  face  value.  The  most  complex 
may  require  precise  reasons  for  absentee  voting, 
notarization  of  the  ballot  application  request, 
the  returned  voted  ballot  or,  in  the  case  of 
illness,  a  medical  certificate  or  statement.  The 
time  periods  in  which  ballots  may  be  requested 
differ  substantially.  Deadlines  for  receipt  of  the 
ballot  may  be  set  prior  to  election  day, at  various 
hours  on  election  day,  or  merely  postmarked  no 
later  than  election  day  and  delivered  to  the 
election  officials  within  two  weeks  after  election 
day. 

HOURS  OF  VOTING 

At  present,  election  day  hours  vary  not  only 
among  states  but  also  within  states.  Faaors 
affecting  variations  include  the  size  of  the 
community  and  the  tyf)e  of  voting  equipment. 
Some  states  permit  local  option  within  pre- 
scribed limitations.  In  general,  the  variations  in 
voting  hours  have  been  accepted  where  they 
exist,  but  court  tests  of  such  practices  are  rare. 
During  the  last  three  Congresses,  legislation  has 
been  introduced  to  standardize  hours  of  voting 
on  election  day.  Although  there  is  little  evidence 
of  the  political  effects  of  the  variations,  con- 
gressional or  judicial  concern  for  greater  unifor- 
mity if  not  absolute  equality  in  eleaion  day 
practices  remains  a  distinct  possibility. 

National  reporting  of  election  returns  would 
also  be  affected  by  a  simultaneous  close  of  the 
polls.  Will  the  networks  then  draw  a  national 
sample  of  precincts  and  predict  a  national  result 
within  minutes  of  a  simultaneous  close  of  the 
polls?  Will  presidential  election  returns  continue 
to  be  reported  by  state  if  stale  returns  have  no 
special  meaning?  Perhapys  it  is  more  likely  that  a 
national  election  code  would  mandate  equal 
hours  of  voting  rather  than  simultaneous  voting. 

What  if  election  day  is  declared  a  national 
holiday?  Although  several  states  now  proclaim 
election  day  a  state  holiday,  the  holiday  appears 
to  be  honored  primarily  by  government 
workers,  schools,  and  banks.  Retail  and  com- 
mercial establishments  frequently  ignore  state- 
declared  holidays  and  some  retailers  have  even 
turned  more  widely  honored  national  holidays 
such  as  the  Fourth  of  July  and  George 
Washington's  birthday  into  "gigantic  sale"  days. 
If  election  day  is  not  declared  a  national  holiday, 
will  those  states  that  celebrate  an  election  day 
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holiday  give  their  residents  an  election  advan- 
tage that  may  be  considered  unconstitutional? 

Apart  from  these  consequences,  what  of  the 
political  consequences?  Will  more  or  fewer 
voters  come  to  the  polls?  Which  voters  are  most 
likely  to  be  affected?  In  general,  supporters  of  an 
election  day  holiday  have  argued  that  turnout 
will  be  greater. 

All  of  the  above  potential  complications  of 
the  election  procedures,  together  with  the 
probability  that  Congress  will  amend  such  laws 
with  regularity,  may  well  induce  the  states  to 
move  state  eleaions  to  odd-numbered  years. 
States  already  have  been  avoiding  presidential 
election  years — only  14  governors  were  elected 
in  November  1976  and  two  states  (New  Jersey 
and  Virginia)  will  elect  a  governor  in  1977. 

A  change  of  date  in  state  eleaions  will  affect 
turnout  both  in  congressional  and  state  elec- 
tions. By  far  the  greater  number  of  voters  vote  at 
presidential  elections.  If  a  state  election  is  con- 
ducted in  a  year  other  than  a  federal  election 
year,  barring  any  radical  change  in  voting 
behavior,  the  turnout  will  be  lower.  Further,  if 
there  is  no  state  election  in  even-numbered, 
nonpresidential  election  years,  turnout  in  those 
congressional  election  years  is  likely  to  drop  very 
sharply.  If  past  experience  is  any  guide,  the  drop- 
off will  occur  primarily  among  the  less- 
educated,  less-motivated  segments  of  the  pop- 
ulation. There  is  little  doubt  that  the  costs  of 
campaigning,  at  least  to  turn  the  vote  out,  will 
escalate  in  all  nonpresidential  election  years. 

VOTE  COUNTS  AND  RECOUNTS 

Vo(/ng  Equipment 

The  manner  in  which  votes  are  counted 
depends  upon  the  method  by  which  votes  are 
cast.  Each  state  now  has  its  own  standard  for 
testing  vote-counting  equipment  and  for  es- 
tablishing the  integrity  of  its  procedures.  About 
60  percent  of  the  voters  now  cast  their  ballots  on 
mechanical  lever  machines,  about  20  percent 
vote  on  punch-card  ballots  and,  with  few  excep- 
tions, the  remainder  vote  on  paper  ballots. 

The  mechanical  lever  voting  machine 
prevents  the  voter  from  casting  an  overvote 
through  a  locking  mechanism.  Provisions  for 
setting  up  lever  machines,  verifying  their 
mechanical  condition,  and  tallying  the  results 
vary  from  jurisdiction  to  jurisdiction.  Because 
there  is  no  individual  ballot,  only  summaries 
from  each  machine  may  be  checked.  Oregon 


prohibits  this  system   because  there  is  no  in- 
dividual ballot  audit  trail. 

Punch-card  voting,  which  is  rapidly  gaining 
acceptance,  remains  prohibited  in  17  states 
because  the  names  of  the  candidates  are  not 
printed  on  the  ballot  itself;  because  the  punch- 
card  ballots  can  be  folded,  mutilated,  or 
otherwise  damaged  and  thereby  prevented  from 
being  counted  by  various  readers;  or  because  of 
other  reasons  which  indicate  a  lack  of  con- 
fidence in  the  system.  For  example,  jurisdictions 
which  use  punch-card  ballots  are  required  to 
establish  "duplicating  boards,"  consisting  of 
persons  who  must  "duplicate"  all  ballots  which 
cannot  be  read  by  machine.  This  process  in- 
creases the  need  for  ballot  security. 

Even  paper  ballots,  technically  the  simplest 
method,  produce  major  problems  of  interpreta- 
tion when  the  voter  marks  the  ballot  in  ways 
other  than  those  prescribed  by  law.  In  some 
states,  ballots  not  marked  in  accordance  with  the 
law  are  voided.  This  is  done  to  prevent  iden- 
tification of  individual  ballots  by  counters  or 
watchers.  The  trend  in  recent  years,  when 
greater  honesty  is  assumed,  has  been  to  count 
ballots  if  the  "intent  of  the  voter"  can  be 
determined.  In  an  attempt  to  obtain  impartial 
rulings  on  the  intent  of  the  voterduringthe  John 
Durkin-Louis  Wyman  New  Hampshire  contest  in 
1975,  the  U.S.  Senate  Rules  Committee  built 
ballot  holders  to  enable  the  senators  to  see  the 
marks  without  seeing  the  names  of  the  can- 
didates. 

It  would  seem  logical  that  a  national  election 
law  would  provide  at  least  the  basic  ground  rules 
about  which  pafier  ballot  marks  should  or 
should  not  count  rather  than  permitting  iden- 
tical marks  to  be  counted  in  one  state  and 
thrown  out  in  another.  Similarly,  the  basic 
standards  for  ballot  security,  whether  com- 
puters, lever  voting  machines,  or  paper  ballots 
are  used,  would  probably  be  included  in 
national  legislation. 

The  impaa  of  such  changes,  as  with  some  of 
the  other  procedures  identified  above,  will 
depend  in  large  measure  on  the  differences 
between  what  is  adopted  nationally  and  the 
existing  practice  in  effect  in  any  given  state. 

Recounts 

The  last  point  is  the  recount  of  the  votes  cast 
in  a  direct  presidential  election.  Will  a  recount 
be  a  right  of  candidates?  Who  will  be  able  to  ask 
for  a  recount  and  under  what  conditions?  How 
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will  a  national  recount  be  conducted?  Will  it  be 
possible  to  conduct  a  partial  recount  in  seleaed 
states  or  counties  or  precincts? 

The  recount -situation  in  presidential  elec- 
tions is  confusing  now.  According  to  a  study  by 
the  Congressional  Research  Service,  only  16 
states  had  laws  on  the  books  in  1976  which 
provided  for  recounts  of  votes  cast  for  presiden- 
tial electors.  There  Is  further  confusion  in  the 
states  about  the  proper  state  function  in 
conducting  recounts  of  congressional  elections. 
Despite  the  Supreme  Court  decision  in 
Roudebush  v.  Hartke,^  which  treats  recounts  as 
part  of  the  original  vote  count  under  state 
jurisdiaion,  several  states,  such  as  Michigan, 
have  not  provided  for  recounts  of  congressional 
elections  because  they  assume  that  the  ap- 
propriate house  of  Congress  will  exercise 
jurisdiction  over  such  matters. 

If  a  popular  direct  election  is  close,  perhaps  a 
margin  of  two-tenths  of  one  percent  of  all  votes 
cast,  will  it  be  possible  or  desirable  to  have  a 
recount?  What  if  there  appjears  to  be  a  major 
error  in  the  vote  tally  in  a  particular  community? 
Can  a  recount  be  focused  on  only  a  single  city  or 
state?  If  so,  does  the  apparent  winner  of  the  first 
count  have  the  right  to  ask  to  have  other 
jurisdictions  recounted  if  his  victory  is  reversed? 
Who  will  supervise  the  recount  and  under  what 
rules  will  it  take  place?  Neither  the  senate  nor 
the  house  of  representatives  is  bound  by  state 
law  in  conducting  recounts  of  congressional 
elections.  In  the  1961  Roush  v.  Chambers  con- 
test, the  house  of  representatives  counted 
ballots  cast  by  voters  which  could  not  be 
counted  under  Indiana  law. 

If  procedures  have  been  established  in  ad- 
vance, at  the  very  least  contestants  will  know 
which  rules  prevail.  Otherwise,  we  will  be  back 
to  1876  and  perhaps  another  presidential  elec- 
tion commission. 

A  CONCLUDING  NOTE 

While  this  article  has  concerned  itself  with 
the  significant  administrative  questions  which 
must  be  answered  by  either  the  states  or  the 
federal  legislature,  it  has  not  attempted  to  deal 
with  the  significant  theoretical  questions  which 
are  inherent  in  the  issues  raised.  Nevertheless, as 
with  all  exercises  in  policy  analysis,  the 
theoretical  and  administrative  relationships  can- 
not be  separated.  For  example,  the  question  of 
candidates'  access  to  the  ballot,  a  technical 
question  in  many  respects,  nevertheless  requires 


a  specific  definition  of  political  party,  a  defini-[ 
tion  on  which  state  laws,  court  decisions,  and 
political  scientists  do  not  agree.  In  addition,  the 
relationship  between  the  formal  eleaoral 
processes  and  social  units  arises  when  a  deter- 
mination must  be  made  about  whether  an 
election  is  a  contest  among  individual  can- 
didates or  among  political  parties. 

Because  there  are  widely  divergent  theories 
currently  held  in  the  states,  one  consequence  of 
which  is  illustrated  by  the  number  of  presidential 
candidates  on  the  ballot  and  how  they  get  there,! 
the  theory  which  is  ultimately  accepted  by: 
Congress  will  have  a  major  impact  on  all  elec-j 
tions  in  the  states.  ' 

These  congressional  decisions,  whatever 
their  merits,  will  cause  substantial  change  in  state, 
election  codes  and  practices.  For  this  reason,  and, 
because  Congress  may  amend  its  own  provisions] 
at  any  time,  states  may  decide,  as  a  matter  of' 
policy,  to  separate  state  elections  from  federal' 
elections.  Such  a  decision  would  directly  affect] 
voter  turnout  in  state  elections  and  in  con-| 
gressional  elections  held  in  nonpresidential, 
election  years.  More  certain  is  the  possibility  thaf 
Congress  will  regulate  presidential  primary  elec-j 
tions,  prescribing  dates,  methods  of  voting,  and 
thereby  directly  affecting  the  national  conven- 
tion and  presidential  nominating  process  of  the 
major  ptolitical  parties. 


Footnotes 

1.  Conlessa  v.  McCarthy,  40  N.Y.  2d  629,  decided  Oa. 
27,  1976. 

2.  McCarthy  v.  Briscoe,  U.S.  Dislrici  Court  for  the 
Western  Districi  of  Texas,  No.  A-76-CA-158. 

3.  The  potential  conflict  of  interest  of  a  legislature  in 
election  laws  was  noted  in  Kramer  v.  Union  free  School 
District,  395  U.S.  621  (1%9). 

4.  lerrold  C.  Rusk,  "The  Effect  of  the  Australian  Ballot 
Reform  on  Split  Ticket  Voting." /American  Polit/ca/ ScierKe 
Review,  vol.  64  (1970),  pp.  1220-39. 

5.  Angus  Campbell  and  Warren  Miller,  "The 
Motivational  Basis  of  Straight  and  Split  Ticket  Voting." 
American  Political  Science  Review,  vol.  51  (1957),  pp.  293- 
312. 

6.  Milton  C.  Cummings,  Jr.,  Congressmen  and  the 
Electorate  (New  York,  NY.:  Free  Press,  1966),  pp.  174-79. 

7.  Donald  G.  Zauderer,  "Ballot  Reform  in  Ohio:  An 
Assessment  of  Consequences"  (paper  delivered  at  the  1972 
Annual  Meeting  of  the. American  Political  Science  Associa- 
tion, September  5,  1972). 

8.  Indiana  University,  Poplars  Research  and  Conference 
Center,  "Analysis  of  Laws  and  Procedures  Governing 
Absentee  Registration  and  Absentee  Voting  in  the  United 
States,"  Report  No.  IU-GAO-53-175- 50-75-1  (prepared  for 
the  Office  of  Federal  Elections,  U.S.  General  Accounting 
Office,  )une  1975). 

9.  Roudebush  v.  Hartke.  405  U.S.  15  (1972). 


43-848   O  -  79  -  41 


636 


will  a  nailonal  recount  be  conducted?  Will  it  be 
possible  to  conduct  a  partial  recount  in  selected 
states  or  counties  or  precincts? 

The  recount -situation  in  presidential  elec- 
tions is  confusing  now.  According  to  a  study  by 
the  Congressional  Research  Service,  only  16 
states  had  laws  on  the  books  in  1976  which 
provided  for  recounts  of  votes  cast  for  presiden- 
tial eleCTors.  There  Is  further  confusion  in  the 
states  about  the  proper  state  function  in 
conducting  recounts  of  congressional  elections. 
Despite  the  Supreme  Court  decision  in 
Roudebush  v.  Hartke,*  which  treats  recounts  as 
part  of  the  original  vote  count  under  state 
jurisdiaion,  several  states,  such  as  Michigan, 
have  not  provided  for  recounts  of  congressional 
elections  because  they  assume  that  the  afj- 
propriate  house  of  Congress  will  exercise 
jurisdiaion  over  such  matters. 

If  a  popular  direct  election  is  close,  perhaps  a 
margin  of  two-tenths  of  one  percent  of  all  votes 
cast,  will  it  be  possible  or  desirable  to  have  a 
recount?  What  if  there  apfjears  to  be  a  major 
error  in  the  vote  tally  in  a  particular  community  ? 
Can  a  recount  be  focused  on  only  a  single  city  or 
state?  If  so,  does  the  apfiarent  winner  of  the  first 
count  have  the  right  to  ask  to  have  other 
jurisdictions  recounted  if  his  victory  is  reversed? 
Who  will  supervise  the  recount  and  under  what 
rules  will  it  take  place?  Neither  the  senate  nor 
the  house  of  representatives  is  bound  by  state 
law  in  conducting  recounts  of  congressional 
elections.  In  the  1961  Roush  v.  Chambers  con- 
test, the  house  of  representatives  counted 
ballots  cast  by  voters  which  could  not  be 
counted  under  Indiana  law. 

If  procedures  have  been  established  in  ad- 
vance, at  the  very  least  contestants  will  know 
which  rules  prevail.  Otherwise,  we  will  be  back 
to  1876  and  perhap>s  another  presidential  elec- 
tion commission. 

A  CONCLUDING  NOTE 

While  this  article  has  concerned  itself  with 
the  significant  administrative  questions  which 
must  be  answered  by  either  the  states  or  the 
federal  legislature,  it  has  not  attempted  to  deal 
with  the  significant  theoretical  questions  which 
are  inherent  in  the  issues  raised.  Nevertheless,  as 
with  all  exercises  in  policy  analysis,  the 
theoretical  and  administrative  relationships  can- 
not be  separated.  For  example,  the  question  of 
candidates'  access  to  the  ballot,  a  technical 
question  in  many  respects,  nevertheless  requires 


a  specific  definition  of  political  party,  a  defini- 
tion on  which  state  laws,  court  decisions,  and 
p>olitical  scientists  do  not  agree.  In  addition,  the 
relationship  between  the  formal  eleCToral 
processes  and  social  units  arises  when  a  deter-, 
mination  must  be  made  about  whether  an' 
election  is  a  contest  among  individual  can 
didates  or  among  political  parties. 

Because  there  are  widely  divergent  theories' 
currently  held  in  the  states,  one  consequence  of] 
which  is  illustrated  by  the  number  of  presidential 
candidates  on  the  ballot  and  how  they  get  there,' 
the  theory  which  is  ultimately  accepted  by 
Congress  will  have  a  major  impact  on  all  elec-: 
tions  in  the  states. 

These  congressional  decisions,  whatever 
their  merits,  will  cause  substantial  change  in  state 
election  codes  and  practices.  For  this  reason,  and 
because  Congress  may  amend  its  own  provisions 
at  any  time,  states  may  decide,  as  a  matter  of 
policy,  to  separate  state  elections  from  federal' 
elections.  Such  a  decision  would  directly  affect 
voter  turnout  in  state  elections  and  in  con- 
gressional elections  held  in  nonpresidential 
election  years.  More  certain  isthe  possibility  that 
Congress  will  regulate  presidential  primary  elec- 
tions, prescribing  dates,  methods  of  voting,  and 
thereby  directly  affecting  the  national  conven- 
tion and  presidential  nominating  process  of  the 
major  p>olitical  parties. 
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CHAPTER  ONE 


"This  subject  has  greatly  divided  the  House,  and 
will  also  divide  people  out  of  doors.  It  is  in  truth  the 
most  difficult  of  all  on  which  we  have  had  to  decide."^ 
So  spoke  one  of  the  most  astute  members  of  the  Federal 
Convention  in  1787,  and  to  his  statement  there  was  no 
dissent.  It  was,  of  course,  to  the  method  of  electing  the 
President  of  the  United  States  that  he  referred. 

Picture  a  group  of  men  attempting  that  which  had 
never  been  tried  before — the  conscious  creation  of  a 
government.  Imagine  these  men — for  the  most  part 
the  most  respected  and  intelligent  in  their  colonies — 
selected  for  this  momentous  task  by  the  legislatures  and 
governors  of  the  several  states.  Sincerely  patriotic,  the 
members  of  the  Convention  were  desperately  anxious 
to  create  a  government  as  close  to  the  ideal  as  possible. 
Undoubtedly  influenced  by  personal  considerations  and 
by  regional  considerations,  their  object  on  the  whole 
was  nevertheless  to  secure  an  equitable,  workable,  and 
just  government.  They  met  in  Philadelphia,  on  May  25, 
and  were  to  remain  in  session  until  early  September 
to  accomplish  this  task. 

The  number  of  problems  with  which  the  authors  of 
the  Constitution  had  to  deal  were  mind-staggering,  and 
the  problem  of  picking  a  means  of  choosing  a  head  of 
state  was  not  the  least  of  these.  I  have  taken  this 
account  of  the  deliberations  from  the  only  full  and 
authoritative  account  of  the  Convention,  Madison's 
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Journal,  with  occasional  reference  to  the  sketchy  oflficial 
journal  published  by  Congress  thirty  years  later. 

On  the  twenty-ninth  of  May  Edmund  Randolph  of 
Virginia  laid  before  the  Convention  a  rough  plan  for 
a  Federal  Constitution.  Part  of  it  suggested  that  a 
national  executive  of  an  unstated  number  of  persons 
should  be  elected  for  an  unstated  number  of  years  by 
the  national  legislature.  On  the  same  day,  Mr.  Charles 
Pinckney  of  South  Carolina  offered  a  plan  proposing  a 
single  executive,  but  not  specifying  mode  of  election 
or  length  of  service. 

On  June  1,  when  the  Convention  reached  a  dis- 
cussion of  this  section  of  the  proposals,  James  Wilson 
of  Pennsylvania,  later  a  Justice  of  the  United  States 
Supreme  Court,  voiced  his  wish  that  however  chimeri- 
cal the  possibility  of  its  adoption  might  be,  the  executive 
be  elected  by  the  people.  Thus  he  would  be  as  inde- 
pendent as  possible  from  the  states.  And  on  the  follow- 
ing day  he  offered  this  alternative  to  the  Randolph 
proposal : 

. . .  the  executive  ma^stracy  shall  be  elected  in  the  following 
manner:  That  the  States  shall  be  divided  into — districts  and 
that  the  persons  qualified  to  vote  in  each  district  for  members 
of  the  first  branch  of  the  National  Legislature  elect — members 
for  their  respective  districts  to  be  electors  of  the  executive 
magistracy ;  that  the  said  electors  of  the  executive  magistracy 
meet  at — and  they,  or  any — of  them,  so  met,  shall  proceed  to 
elect  by  ballot,  but  not  out  of  their  own  body, — person — in 
whom  the  executive  authority  of  the  National  Government 
shall  be  vested.^ 

He  urged  this  plan  as  a  compromise  between  popular 
election  and  election  by  the  national  legislature,  which 
would  promote  greater  confidence  in  the  executive  than 
would  be  the  case  if  the  latter  plan  prevailed. 

Elbridge  Gerry  of  Massachusetts  then  spoke  up. 
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agreeing  that  election  by  the  legislature  would  be  a 
mistake,  since  corruption  and  intrigue  would  undoubt- 
edly be  common.  But  he  felt  that  Mr.  Wilson's  plan  was 
premature  in  superseding  the  authority  of  the  states, 
and  urged  that  a  suffrage  of  the  states  be  taken.  Also 
he  doubted  that  the  people  ought  to  act  directly  in  the 
choice  of  Electors,  being  ignorant  of  personal  char- 
acters in  large  districts. 

On  the  taking  of  a  vote,  Mr.  Wilson's  substitute  was 
defeated  by  a  vote  of  eight  states  to  two,  and  election 
by  the  national  legislature  approved  by  a  like  vote.^ 
The  Convention  moved  on  to  other  business.  On  the 
ninth,  however,  Mr.  Gerry  moved  to  reconsider  the 
question,  and  it  was  so  voted.  Upon  this  approval,  he 
advanced  the  suggestion  that  the  executive  be  selected 
by  the  state  executives,  with  voting  power  equal  to  their 
representation  in  the  legislature.  He  summarized  ob- 
jections to  the  mode  which  the  Convention  had  adopted : 
( 1 )  It  would  lessen  the  executive's  independence  of  the 
legislature;  (2)  It  would  give  birth  to  intrigue  before 
the  election;  (3)  It  would  give  rise  to  partiality  on  the 
part  of  the  executive  towards  his  supporters  after  the 
election.  Mr.  Gerry's  counter,  on  the  other  hand,  would 
avoid  these  difficulties  while  offering  the  best  chance 
of  selecting  the  most  fit  men.  Randolph  immediately 
rose  to  his  feet  and  protested  the  inadequacy  of  Gerry's 
plan.  Not  only  would  the  state  executives  be  little  con- 
versant with  the  men  of  other  states,  he  said,  but  the 
smaller  states  would  lose  all  hope  of  electing  an  execu- 
tive. Further,  the  executive  so  chosen  would  not  be 
likely  to  defend  the  national  rights  against  state  en- 
croachments. Shortly  thereafter,  Mr.  Gerry's  plan  was 
defeated  ten  to  one.** 

On  Friday  the  fifteenth  of  June,  Mr.  Patterson  laid 
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before  the  Convention  what  has  been  since  termed  the 
New  Jersey  Plan,  in  many  respects  differing  from  the 
Randolph  suggestions  as  they  had  been  modified  by  the 
Convention;  however,  the  section  concerning  the  elec- 
tion of  the  executive  again  supported  the  legislative 
election.  The  Convention  proceeded  to  take  up  its 
recommendations  in  order,  and  it  was  not  until  the 
seventeenth  of  July  that  they  came  to  the  clause.  It 
precipitated  the  sharpest  debate  upon  the  subject  yet. 

Gouverneur  Morris  (Pa.) :  The  Executive,  if  elected  by 
the  legislature,  will  be  its  mere  creature,  whereas,  if  elected 
by  the  people  at  large,  some  man  of  continental  reputation  will 
be  chosen,  in  spite  of  the  difficulties  of  this  mode  of  election. 

Roger  Sherman  (Conn.) :  The  people  at  large,  besides 
never  being  sufficiently  informed  to  make  a  proper  choice,  will 
never  give  a  majority  to  any  one  man.  They  will  be  likely  to 
vote  for  a  man  from  their  own  state,  thus  giving  the  largest 
state  a  distinct  advantage  in  the  matter  of  choice. 

James  Wilson  (Pa.) :  A  concurrence  of  a  majority  is  not  a 
necessary  principle  of  election ;  but  if  it  were,  the  legislature 
might  make  a  choice  where  no  candidate  received  a  majority 
of  the  votes.  This  at  least  would  restrain  the  choice  to  a  good 
nomination,  and  prevent  to  a  great  degree  intrigue  and  cabal. 

Charles  Pinckney  (S.C.) :  In  a  popular  election,  the  largest 
states  by  combining  could  carry  their  candidates.  The  Legis- 
lature, on  the  other  hand,  would  be  most  interested  in  securing 
an  executive  who  would  properly  carry  their  laws  into  exe- 
cution. 

Gouverneur  Morris :  It  is  said  that  the  people  will  be  led  by 
a  few  designing  men.  Although  it  might  happen  in  a  small 
district,  it  cannot  happen  throughout  the  continent.  Nor  will 
the  people  be  uninformed  of  the  illustrious  men  who  have 
merited  their  confidence.  Election  by  the  Legislature  will 
result  in  executive  dependence,  and  consequently  in  Legislative 
usurpation  and  tyranny,  as  happened  in  England  in  the  last 
century. 

George  Mason  (Va.) :  It  would  be  as  unnatural  to  refer  the 
choice  of  a  proper  Chief  Magistrate  to  the  people  as  it  would 
to  refer  the  trial  of  colors  to  a  blind  man.   The  Legislature, 
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which  we  are  entrusting  with  many  duties,  should  be  expected 
to  perform  this  one  properly. 

James  Wilson:  The  legislature  might  deserve  con^dence  in 
some  respects  and  distrust  in  others.  This  branch  of  business 
was  the  most  corruptly  managed  of  any  that  had  been  com- 
mitted to  legislative  bodies. 

Hugh  Williamson  (N.C.) :  The  largest  State,  in  a  popular 
election,  will  be  sure  to  succeed.  ...  As  the  Convention  has 
decided  that  the  executive  will  be  ineligible  for  reelection  [this 
decision  was,  of  course,  later  changed]  there  will  be  less  chance 
of  his  dependence  upon  the  legislature." 

The  question  of  election  by  the  people  was  moved, 
and  it  was  beaten,  9-1.  The  question  of  election  by- 
Electors  chosen  by  the  state  legislatures  was  moved, 
and  beaten,  8-2.  The  question  of  election  by  the  national 
legislature  was  moved,  and  was  unanimously  carried.® 

Only  two  days  later,  the  Convention  returned  to  the 
subject.  Debate  had  been  carried  on  concerning  the 
length  of  the  executive's  term,  and  the  desirability  of 
his  eligibility  for  re-election.  The  delegates,  according 
to  James  Wilson,  began  to  feel  that  if  the  executive 
were .  twice  eligible  he  should  not  be  chosen  by  the 
legislature/ 

James  Madison  took  up  the  argument.  He  asserted 
that  if  it  were  a  fundamental  principle  of  free  govern- 
ment that  the  legislative,  executive,  and  judicial  powers 
should  be  separately  exercised,  it  was  equally  so  that 
they  be  independently  exercised.  Therefore  the  election 
of  the  executive  should  be  made  by  a  source  such  that  he 
would  have  a  free  agency  with  the  legislature.  Even 
if  he  were  not  subject  to  re-election,  election  by  the 
legislature  would  not  meet  this  condition.  He  would 
favor  an  election  by  the  people,  who  would  vote  for 
some  citizen  of  merit  who  had  attracted  general  esteem, 
did  not  the  problem  of  suffrage  in  the  South  make 
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improbable  the  establishment  of  that  method.  There- 
fore, he  urged  the  method  liable  to  the  fewest  objections, 
the  substitution  of  Electors.  After  some  further  de- 
bate, including  an  attempt  by  Mr.  Gerry  to  resubmit 
his  plan,  the  question  was  taken.  The  question  "Shall 
the  National  Executive  be  appointed  by  Electors?"  was 
affirmed,  6-3,  and  the  question  "Shall  the  Electors  be 
chosen  by  the  State  Legislatures?"  passed  8-2.®  The 
Convention  then  approved  a  motion  by  Mr.  Gerry  estab- 
lishing a  preliminary  apportionment  of  Electors  among 
the  states,  and  postponed  a  consideration  of  the  perma- 
nent ratios. 

But  on  July  24  the  Convention  reversed  its  last  de- 
cision. On  the  motion  of  New  Jersey's  William  Houston 
the  election  of  the  executive  was  restored  to  the  national 
legislature.  It  was  urged  that  gratitude  or  favoritism 
would  be  felt  by  the  elected  candidate  as  much  toward 
Electors  as  members  of  the  legislature,  and  the  former 
would  not  be  men  of  the  character  of  the  latter. 

Two  of  the  great  men  of  the  session,  James  Madison 
and  Colonel  Mason,  rose  in  the  following  two  days  and 
spoke  at  length  with  the  object  of  clarifying  the  issue. 

Madison  opened  by  stating  that  the  election  must  be 
made  by  some  existing  national  or  state  authority,  by  a 
special  authority  derived  from  the  people,  or  by  the 
people  themselves.  With  reference  to  the  national  gov- 
ernment, he  assumed  that  the  only  conceivable  source 
of  an  election  would  be  the  legislature.  That  agency,  he 
felt,  was  liable  to  several  insuperable  objections.  In  the 
first  place,  the  election  would  influence  unduly  the  later 
conduct  of  the  executive.  Second,  the  election  would 
agitate  and  divide  both  the  legislature  and  the  public. 
Third,  intrigue  between  the  candidates  and  members 
of  the  legislature  would  unquestionably  take  place  with 
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great  frequency.  Fourth,  foreign  powers  would  spare 
no  pains  or  expense  to  secure  an  American  executive, 
limited  though  his  powers  might  be,  favorable  to  their 
hemispheric  interests.  In  the  states,  the  available 
sources  of  election  are  the  legislatures  and  the  execu- 
tives. He  had  many  objections  to  the  first  method,  su- 
preme among  which  was  the  strong  likelihood  that  they 
would  select  a  man  who  would  not  strongly  oppose  en- 
croachment upon  the  national  government  by  the  re- 
spective states.  The  state  executives,  being  standing 
bodies,  would  be  subject  to  intrigue  by  candidates,  their 
friends,  and  foreign  powers. 

The  option,  therefore,  lies  between  an  election  by 
Electors  as  a  special  agency  and  the  people.  The  former 
has  many  advantages,  and  the  Electors,  chosen  for  the 
occasion  and  meeting  at  once,  would  be  little  subject  to 
cabal  or  corruption.  An  election  by  the  qualified  part 
of  the  people  he  liked  best,  but  would  not  repeat  all  of 
the  arguments  for  it.  The  objection  that  the  larger 
states  would  have  undue  influence  he  admitted,  but 
minimized  its  importance  in  the  future.  And  as  a 
Southerner,  he  was  prepared  to  make  the  sacrifice  en- 
tailed by  the  disproportion  of  qualified  voters  in  the 
North  and  South,  since  local  considerations  must  give 
way  to  the  general  interest." 

Colonel  Mason  proceeded  to  detail  the  various  pro- 
posals advanced  and  reject  them  in  turn.  Popular 
election  he  described  as  "an  act  which  ought  to  be  per- 
formed by  those  who  know  the  most  of  eminent  charac- 
ters and  qualifications, . . .  not  performed  by  those  who 
know  least."  Mr.  Gerry  asserted  in  the  same  vein  that 
the  principle  of  popular  election  would  be  radically 
vicious :  one  set  of  men,  dispersed  through  the  nation, 
might  infiuence  the  appointment  by  deluding  the  people. 
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He  added  that  since  enough  had  been  said  against 
election  by  state  legislatures  and  executives,  and  inas- 
much as  selection  by  a  body  of  special  Electors  had  been 
finally  rejected,  he  would  not  argue  against  these  pro- 
posals. He  concluded,  therefore,  that  election  by  the 
legislature  was  the  only  practicable  expedient.^®  It  was 
confirmed  again  shortly  after  he  concluded. 

On  August  6  the  Committee  on  Detail  reported  out  a 
draft  of  a  constitution  drawn  from  the  previous  debates 
and  presentations.  When  the  section  dealing  with  the 
election  of  the  President  arose,  an  extremely  significant 
point  was  raised.  What  if  the  two  Houses  of  Congress 
should  disagree  on  the  choice  of  a  President?  Either 
one  house  would  be  overridden  by  the  pressure  of  the 
necessity  of  making  a  choice,  or  the  deadlock  would 
continue  indefinitely  with  catastrophic  consequences. 
The  difficulty  was  somewhat  smoothed  over  by  chang- 
ing the  wording  to  provide  election  by  the  joint  houses 
of  Congress,  but  the  Convention  members  from  the 
smaller  states  were  definitely  uneasy  about  the  drop  in 
influence  of  their  Senators.  When  Mr.  Morris  in- 
evitably moved  that  the  election  be  given  over  from  the 
legislature  to  electors,  the  question  lost  by  a  tie  vote 
of  4-4,  with  two  states  divided  and  two  absent.^^ 

At  the  end  of  August  the  weary  Convention  gave  into 
the  hands  of  a  Grand  Committee  of  Eleven,  headed  by 
Roger  Sherman,  all  of  the  postponed  and  disputed  parts 
of  the  Constitution,  in  order  that  they  might  be  cast 
into  the  most  generally  acceptable  form.  On  the  fourth 
of  September  this  committee  offered  the  following  alter- 
ation in  the  method  of  election  of  the  President  (as  it 
was  now  decided  the  Chief  Executive  would  be  called) : 
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He  shall  hold  his  office  during  the  term  of  four  years,  and 
tog-ether  with  the  Vice  President,  chosen  for  the  same  term, 
shall  be  elected  in  the  following  manner,  viz :  Each  State  shall 
appoint,  in  such  manner  as  its  Legislature  may  direct,  a 
number  of  Electors  equal  to  the  whole  number  of  Senators  and 
members  of  the  House  of  Representatives  to  which  the  State 
may  be  entitled  in  the  Legislature.  The  Electors  shall  meet  in 
their  respective  States,  and  vote  by  ballot  for  two  persons, 
one  of  whom  at  least  shall  not  be  an  inhabitant  of  the  same 
State  as  themselves;  .  .  .  [here  follow  details  of  the  trans- 
mission of  results  to  the  national  legislature].  The  person 
having  the  greatest  number  of  votes  shall  be  the  President, 
if  such  number  be  a  majority  of  that  of  the  Electors ;  and  if 
there  be  more  than  one  who  have  such  a  majority,  and  have 
an  equal  number  of  votes,  the  Senate  shall  immediately  choose 
by  ballot  one  of  them  for  President;  but  if  no  person  has  a 
majority,  then  from  the  five  highest  on  the  list,  the  Senate 
shall  choose  by  ballot  the  President;  and  in  every  case  after 
the  choice  of  the  President,  the  person  having  the  greatest 
number  of  votes  shall  be  Vice  President ;  but  if  there  remain 
two  or  more  who  have  equal  votes,  the  Senate  shall  choose  from 
them  the  Vice  President.  The  Legislature  may  determine  the 
time  of  choosing  and  assembling  the  Electors,  and  the  manner 
of  certifying  and  transmitting  their  votes.^^ 

As  no  little  surprise  was  manifested  by  several  mem- 
bers of  the  Convention  as  to  the  reasons  for  the  sudden 
change  in  the  previously  determined  manner  of  elec- 
tion, Mr.  Gouverneur  Morris  felt  obliged  to  summarize 
them.  (1)  The  danger  of  intrigue  and  faction  if  the 
appointment  were  made  by  the  legislature.  (2)  The 
inconvenience  of  the  necessity  of  rendering  the  execu- 
tive ineligible  a  second  time  if  he  were  so  elected.  (3) 
The  difficulty  of  establishing  a  court  of  impeachments, 
other  than  the  Senate.  Mr.  Morris  had  earlier  warned 
that  since  a  power  to  impeach  is  essential,  it  is  an  ad- 
ditional argument  against  election  by  the  legislature,  of 
which  the  Senate  which  will  try  the  impeachment,  is  a 
part."    (4)    No  one  was  satisfied  with  the  legislative 
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method.  (5)  Many  were  even  anxious  for  an  im- 
mediate choice  by  the  people.  (6)  The  indispensable 
necessity  of  making  the  executive  independent  of  the 
legislature. 

Mr.  Pinckney  was  angered  by  the  change.  He  rapped 
out  his  objections  to  the  plan :  (1)  it  would  throw,  in 
most  elections,  the  choice  of  the  President  to  the  Senate ; 
(2)  the  Electors  would  be  strangers  to  the  candidates 
and  unable  to  decide  on  their  merits;  (3)  the  executive 
was  made  re-eligible,  thus  endangering  the  public 
liberty;  (4)  the  same  men  who  in  fact  elected  the 
President  would  be  his  judges  in  the  case  of  impeach- 
ment. 

To  the  implied  charge  that  corruption  might  be 
equally  prominent  in  the  event  of  a  Senate  election  as 
in  a  legislative  election  as  previously  decided  upon, 
Mr.  Wilson  answered  that  it  "would  not  open  cabal 
anew,  as  ...  if  the  election  be  made  as  it  ought,  as  soon 
as  the  votes  of  the  Electors  are  opened,  and  it  is  known 
that  no  one  has  a  majority  of  the  whole,  there  can  be 
little  danger  of  corruption.''"  The  question  was  post- 
poned until  the  following  day,  when  the  discussion 
swung  into  the  final  phase,  preparatory  to  settling  the 
matter  for  all  time. 

The  opponents  of  the  plan  for  an  Electoral  College 
found  argument  after  argument  beaten  down  or  ig- 
nored, and  centered  upon,  as  a  last  effort,  the  suppo- 
sition that  the  election  would  nearly  always  be  thrown 
into  the  Senate.  Mr.  Morris  disposed  of  this  contention 
to  the  satisfaction  of  most  of  the  Convention  by  argu- 
ing that  as  each  Elector  is  to  give  two  votes,  more  than 
one  fourth  will  give  a  majority.  As  one  vote  must  be 
given  to  a  man  outside  the  Elector's  state  this  vote  will 
not  be  thrown  away  and  will  fall  on  generally  known 
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men.  And  if  a  President  has  given  satisfaction,  the 
Electors  will  choose  him  again  without  recourse  to  the 
Senate;  if  the  President  is  disliked,  the  Electors  will 
give  their  votes  with  care  to  an  opposition  candidate, 
that  the  incumbent  might  not  be  re-elected. 

The  Great  Debate,  for  such  it  was,  was  over.  On 
September  6  the  Constitutional  Convention  by  a  vote 
of  9-2,  with  only  the  Carolinas  opposed,  and  New 
York  (represented  solely  by  the  ever-absent  Alexander 
Hamilton)  not  recorded,  approved  the  principle  of 
election  of  the  President  by  a  body  created  specially 
for  that  purpose.  During  the  next  day  many  minor 
changes  were  made  in  the  wording  of  the  article,  which 
we  may  have  occasion  to  mention  later.  (See  Appendix 
A  for  the  final  text.)  One  deserves  attention  here:  in 
the  event  that  a  ballot  of  Electors  failed  to  choose  a 
President,  it  was  decided  that  the  House  of  Representa- 
tives, voting  by  states,  should  select  him,  while  the 
Senate  should  choose  the  Vice-President.  In  so  deciding 
the  Convention  maintained  the  basis  of  the  great  com- 
promise— equal  representation  of  the  states  in  the 
Senate,  and  popular  representation  in  the  House — 
which  enabled  the  states  to  unite.  The  House  was  se- 
lected as  the  agency  to  make  an  ultimate  choice,  if  need- 
ful, partly  as  a  concession  to  those  who  wanted  the 
election  closer  to  the  voters,  and  partly  to  avoid  giving 
to  the  already  powerful  Senate  an  additional  power. 

The  struggle  over  the  method  of  choosing  the  head  of 
state  was  not  a  bitter  battle  between  men  of  conflicting 
ideologies.  Most  of  them  had  been  students  of  the 
theories  of  Locke  and  Hume,  and  not  a  few  had  read 
Adam  Smith's  recent  book  The  Wealth  of  Nations.  The 
participants  in  the  debate  desired  to  achieve  the  same 
goal:  a  state  which  would  secure,  and  not  encroach 
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upon,  the  liberty  of  the  citizen.  They  sought  earnestly 
to  come  on  common  ground  as  to  the  means  best  adapted 
to  this  end.  It  was  because  they  saw  in  the  Chief  Execu- 
tive, a  necessary  officer  of  state,  a  person  who  might 
become  a  tyrannical  king-and-prime-minister  if  the 
opportunity  arose,  that  they  were  so  very  anxious  to 
avoid  a  method  of  selecting  him  which  might  increase 
this  possibility. 

At  the  outset,  the  election  method  most  had  supposed 
would  be  the  natural  choice  was  demonstrated  to  be 
surrounded  with  danger.  The  delegates  were  firmly 
convinced  that  the  executive,  judicial,  and  legislative 
departments  must  not  only  be  separated,  but  set  against 
each  other  in  certain  ways  in  order  that  the  growth  of 
a  too-powerful  state  might  be  prevented.  As  the  debate 
continued  it  became  clear  to  the  convention's  members 
that  apart  from  the  "cabal  and  corruption"  which  there 
was  every  reason  to  expect  would  be  present  in  a  legis- 
lative election  of  a  President,  the  elected  man  would 
in  most  cases  be  far  from  separate  from  the  legislature. 
Some  feared  that  a  strong  legislature  would  impose  its 
will  on  the  executive,  and  some  feared  that  the  sup- 
porters of  the  elected  candidate  would  form  a  dominant 
clique  in  the  legislature,  following  the  executive  where- 
ever  he  led.  In  either  case,  the  two  departments  would 
not  in  fact  be  separate ;  in  no  case  could  the  executive 
be  completely  independent  of  the  body  that  elected  him. 
The  inevitability  of  such  a  situation  doomed  the  plan. 

Objection-free  alternatives,  however,  were  not  easy 
to  find.  The  suggestion  that  various  authorities  in  the 
states  elect  the  President  were  not  popular.  Governors 
were  eliminated  as  a  body  of  men  too  liable  to  cor- 
ruption. State  legislatures,  meeting  and  voting  sep- 
arately, would  constitute  an  agency  too  awkward  to 


650 

consider.  The  opinion  of  such  men  as  Madison  and 
Wilson,  that  the  qualified  voters  ought  to  elect  the 
President  directly,  was  not  generally  held.  The  diffi- 
culty of  equating  the  voting  strength  of  the  slave- 
holding  South  with  that  of  the  populous  North,  and  the 
conviction  that  Americans  in  the  collective  ought  not 
to  exercise  that  power  directly  (". . .  democracies  have 
ever  been  spectacles  of  turbulence  and  contention,  have 
ever  been  found  incompatible  with  personal  security 
and  the  rights  of  property,  and  have  in  general  been  as 
short  in  their  lives  as  they  have  been  violent  in  their 
deaths'""^)  eliminated  it  from  the  running  as  a  pos- 
sibility even  before  the  Convention  opened. 

It  was  James  Wilson  who  proposed  the  compromise 
in  the  first  week,  although  it  was  not  taken  seriously 
until  later.  In  its  eventual  form,  the  idea  of  a  College 
of  Electors  was  satisfactory  to  nearly  every  delegate : 
they  felt  that  they  had  accomplished  an  important 
task  in  achieving  a  suitable  method  of  election.^*  To  it 
attached  none  of  the  objections  offered  to  the  other 
plans.  The  Electors  would  be  selected  for  one  task 
alone,  which  they  would  proceed  promptly  to  perform. 
Thus  the  danger  of  corruption  was  minimized.  As 
agents  of  the  people,  they  would  presumably  be  no  less 
meritorious  citizens  than  those  other  officials  elected 
by  the  voters.  Deliberating  on  the  men  who  were  best 
qualified  for  the  presidency,  they  would  make  a  choice 
at  least  equal  and  in  all  probability  superior  to  that 
which  could  be  effected  by  any  other  agency.  The 
composition  of  the  College,  in  another  brilliant  stroke, 
was  set  at  precisely  that  of  the  joint  houses  of  Congress. 
Thus  the  Electors  formed  an  alternate  legislature,  as 
able  in  every  way  to  select  a  President  as  the  actual 
Congress,  but  subject  to  none  of  the  disabilities  con- 
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nected  to  the  latter.  In  the  event  that  it  did  not  reach 
a  choice,  the  election  was  to  return  to  the  House,  a 
popularly  elected  body  operating  in  this  one  case  as  a 
Federal  body. 

In  its  ability  to  analyze  a  situation,  dispose  of  un- 
desirable solutions,  and  select  a  compromise  acceptable 
to  nearly  all,  while  violating  none  of  the  fundamental 
principles  around  which  the  new  government  was  to  be 
shaped,  the  Constitutional  Convention  has  never  been 
surpassed.  And  I  think  it  is  unquestionable  that  the 
establishment  of  the  Electoral  College  was  among  the 
most  brilliant  of  its  achievements. 
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Part  4. — Newspaper,  Magazine  Editorials  and  Comments 

[From  the  New  York  Times,  Mar.  25,  1979] 

Direct  Presidential  Elections — The  Cases  Pro  and  Con 

(By  Warren  Weaver  Jr.) 

Washington.— In  the  1976  Presidential  election,  a  shift  of  fewer  than  10,000  votes 
in  Ohio  and  Hawaii  would  have  given  Gerald  R.  Ford  270  electoral  votes  to  Jimmy 
Carter's  268,  keeping  the  Republican  in  the  White  House  despite  a  popular  majority 
of  nearly  1.7  million  votes  for  the  Democrat.  A  shift  of  fewer  than  15,000  votes  in 
Ohio  and  Delaware  would  have  left  each  contender  with  269  electoral  votes,  and  the 
decision  would  have  passed  to  the  House  of  Representatives,  with  each  state  entitled 
to  one  vote.  If  all  House  members  had  voted  their  party.  Carter  would  have  over- 
whelmed Ford,  36  to  11,  with  three  states— New  Hampshire,  New  Mexico  and 
Virginia — unable  to  vote  because  their  delegations  were  evenly  divided. 

Neither  of  these  disquieting  scenarios  took  place.  But  under  rules  for  the  Presi- 
dential election  embodied  in  the  United  States  Constitution  and  untouched  since 
1804,  either  very  easily  could  have.  Such  possibilities  are  lending  impetus  to  the 
latest  effort  to  amend  the  Constitution,  under  consideration  in  the  Senate  Judiciary 
Committee  last  week. 

As  he  has  before,  Senator  Birch  Bayh,  Democrat  of  Indiana,  is  leading  the 
campaign  for  an  amendment  to  abolish  the  Electoral  College,  elect  the  Presidential 
candidate  who  receives  the  highest  popular  vote  and  hold  a  runoff  between  the  two 
top  candidates  if  no  one  receives  40  percent  of  the  vote.  Leading  the  opposition  are 
three  conservative  republican  Senators — Strom  Thurmond  of  South  Carolina,  Orrin 
G.  Hatch  of  Utah  and  Jesse  A.  Helms  of  North  Carolina. 

Efforts  to  revive  the  direct  election  plan  tend  to  be  cyclical,  gaining  renewed 
strength  after  a  national  election  so  close  that  the  popular  vote  winter  almost  failed 
to  become  the  electoral  vote  winner,  or  one  in  which  potential  abuse  of  the  existing 
system  caused  widespread  apprehension.  In  1968,  George  C.  Wallace  openly  threat- 
ened to  use  any  third-party  electors  he  won  to  ensure  that  the  House,  operating 
under  the  constitutional  provision  for  no  electoral  vote  majority,  would  chose  the 
major  party  candidate  he  favored,  whatever  the  popular  vote  might  be.  Less  than  a 
year  later,  the  House  approved  a  direct  election  amendment  338  to  70.  It  died  in  the 
Senate,  where  68  votes  are  required  before  an  amendment  goes  out  for  ratification 
by  three-quarters  of  the  state  legislatures,  when  supporters  were  unable  to  break  a 
filibuster  by  Southern  and  small-state  lawmakers. 

There  are  several  compromises  that  would  retain  electoral  votes:  eliminating 
electors,  who  sometimes  vote  against  their  mandate,  and  automatically  casting  a 
state's  electoral  vote  for  the  candidate  who  carried  it;  allocating  electoral  votes  by 
Congressional  district  rather  than  state;  and  dividing  a  state's  electoral  votes  pro- 
portionally among  candidates  according  to  their  popular  vote. 

But  none  of  these  is  likely  to  figure  in  this  year's  debate,  which  seems  to  have 
narrowed  to  an  all-or-nothing  matter.  More  openly  than  before,  minority  groups  are 
actively  supporting  the  electoral  college  on  the  ground  that  any  change  would 
deprive  them  of  present  political  leverage.  Others  argue  that  direct  election  would 
subordinate  the  electoral  process  to  the  pressures  of  the  press  and  weaken  the  two- 
party  system,  as  some  say  the  proliferation  of  Presidential  primaries  in  the  last  two 
decades  has  already  done. 

Mr.  Hatch  and  Mr.  Bayh  were  interviewed  separately  on  the  subject  last  week; 
excerpts  from  the  discussions  follow.  The  first  question  asked  of  each  was  what 
changes  he  thought  are  needed  in  the  Constitution  to  give  each  voter  a  full  and  fair 
share  in  the  choice  of  the  President. 

SENATOR  hatch 

Answer.  Under  our  dual  Federalism  system  we  have  an  approach  thought  out 
during  the  great  compromise  between  the  large  states  and  the  small  states.  The 
founding  fathers  were  afraid  of  the  tyrannical  majority,  and  so  instead  of  having 
one-man,  one-vote  in  the  vote  for  the  President,  they  adopted  the  reasonable  major- 
ity rule  by  emphasizing  the  power  of  the  states.  I  would  not  change  the  Constitu- 
tion. 

Question.  What  about  the  "faithless  elector"  problem? 

Answer.  Of  the  20,000  electors  since  the  beginning  of  this  Republic,  only  10  have 
been  faithless.  The  faithless  elector  is  a  red  herring  raised  to  try  and  create  some 
argument  in  favor  of  direct  election.  Now,  I  would  have  no  problem  at  all  in  doing 
away  with  the  possibility. 
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Question.  By  statute  or  by  amendment? 

Answer.  The  states  can  do  it,  under  the  Constitution.  But  I  would  have  no 
objection  to  an  amendment. 

Question.  You're  not  troubled  by  the  prospect  of  electing  a  minority  President? 

Answer.  We  have  only  had  one  minority  President  elected,  in  1888,  Benjamin 
Harrison.  But  even  in  that  election,  in  which  Grover  Cleveland  captured  seven- 
tenths  of  1  percent  more  of  the  popular  vote,  substantial  vote  corruption  occurred  in 
the  Tammany  Hall  precincts  of  New  York,  one  of  the  Cleveland  strongholds.  Cleve- 
land's main  problem  was  that  his  support  was  relatively  sectionalized.  Harrison 
went  all  over,  and  as  a  consequence  won  because  of  the  Electoral  College.  And  that's 
precisely  what  our  founding  fathers  wanted  to  happen.  They  did  not  want  to  have 
any  region  of  the  United  States  control  the  whole  country. 

Question.  But  if  you  vote  for  the  losing  candidate  within  your  state,  your  vote  is 
canceled  out.  Does  that  bother  you? 

Answer.  Not  at  all.  Direct  election  takes  one  of  the  diverse  principles  that  under- 
lies the  constitutional  system — political  equality — and  transforms  it  into  the  sole 
operating  principle.  It  ignores  basic  values  and  principles  of  Federalism — separation 
of  powers,  checks  and  balances,  geographical  balance. 

"The  Constitution  contemplates  many  non-majoritarian  institutions.  Number  one 
is  the  Senate  of  the  United  States.  The  Presidential  veto  is  a  non-majoritarian 
institution.  So  is  judicial  review.  In  other  words,  the  Constitution  was  not  drafted  by 
nose-counting  Democrats  like  some  of  those  who  are  propounding  the  direct  election 
of  the  President. 

Question.  You  think  there'd  be  an  increase  in  the  number  of  candidates? 

Answer.  It'd  look  like  the  Boston  Marathon.  In  the  end  you're  going  to  have  every 
special  interest  group  in  the  country — from  big  labor  to  the  Right-to-Lifers  to  the 
Birch  Society  to  the  Communist  Party — trying  to  split  off  and  force  a  runoff.  The 
runoff  is  going  to  be  the  real  election  and  there's  going  to  be  all  kinds  of  corruption 
and  jockeying  for  position. 

Question.  Do  you  sympathize  with  the  black  and  Jewish  organizations  who  feel  a 
change  would  dilute  their  political  power? 

Answer.  I  certainly  do.  They're  saying  this  because  they've  realized  that  it's  easier 
for  minorities  to  be  heard  on  a  state  level  under  the  Electoral  College  system  than 
it  is  for  them  to  just  be  lost  in  a  sea  of  a  majoritarian  election  process. 

Question.  You  don't  feel  that  the  advantage  minority  groups  now  have  is  unfair? 

Answer.  Oh  no.  The  founding  fathers  provided  the  Electoral  College  precisely  for 
that  reason.  They  didn't  want  minorities  to  be  walked  on  by  a  radical  majoritarian 
approach.  While  an  ideological  devotion  to  one-man,  one- vote  may  create  a  "sim- 
pler" system  of  government — and  I  question  that — it  was  in  its  very  variety  and 
complexity  that  the  founding  fathers  envisioned  their  new  government  best  protect- 
ing the  rights  and  security  of  its  citizens. 

Question.  That  is  consistent  with  the  large-state/small-state  situation.  Small 
states  are  minorities. 

Answer.  No  question  about  it. 

Question.  But  you're  not  disturbed  by  the  fact  that  under  the  Electoral  College 
system,  let's  say  10,000  voters  in  Salt  Lake  City  have  greater  influence  than  10,000 
voters  in  New  Haven  or  New  York? 

Answer.  I  would  hate  to  see  it  any  other  way.  In  the  place  of  a  system  that  has 
worked,  direct  election  would  substitute  a  system  with  respect  to  which  experts  are 
in  some  substantial  disagreement.  Would  the  small  states  or  large  states  benefit? 
What  special  interest  would  benefit?  What  would  happen  to  the  two-party  system? 
What  about  political  party  conventions?  What  about  party  organizations? 

Instead  of  competing  for  electoral  victory,  small  parties  would  now  be  competing 
in  conjunction  with  other  small  parties  to  deny  the  40  percent  threshold  to  a 
majority  candidate.  A  recount  would  throw  the  office  of  the  Presidency  into  a 
turmoil,  and  under  a  single  national  direct  election  each  one  of  the  180,000  pre- 
cincts would  have  to  be  recounted  in  the  event  of  a  close  race — and  I  think  that 
would  be  a  matter  of  course  after  a  few  years.  It  isn't  a  simple  question.  The  burden 
of  proof  hasn't  been  met. 

SENATOR  BAYH 

Answer.  There's  only  one  way,  and  that's  to  have  a  direct  election  of  the  Presi- 
dent. That  is  the  criterion  we've  established  for  every  other  election  in  America. 
Everybody's  vote  counts  the  same,  and  the  winner  is  the  one  who  gets  the  most 
votes. 

Question.  Is  election  of  a  President  with  a  minority  of  the  vote  the  most  serious 
flaw  in  the  present  system? 
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Answer.  The  first  time  it  happened,  when  we  had  Hamilton  vs.  Burr  [in  1800],  we 
ended  up  with  the  r2th  Amendment  [providing  a  mechanism  to  choose  a  winner 
when  there  is  no  electoral  vote  majority  through  one-state,  one-vote  in  the  House  of 
Representatives).  All  the  people  who  think  the  founding  fathers  had  infinite  wisdom 
ignore  the  fact  that  one  of  the  first  changes  to  be  made  in  the  Constitution  was  this 
very  feature  of  how  you  elect  the  President. 

Suppose  we  had  had  a  dead  tie  [in  1976]?  It  doesn't  take  much  imagination.  All 
you  had  to  look  at  is  Humphrey's  testimony  and  Dole's  testimony  in  which  they 
very  candidly  admitted  that  in  a  situation  like  that  they'd  go  out  shopping  for 
electors  to  see  if  you  could  buy  one. 

Question.  Was  the  black  and  Jewish  groups'  claim— that  they're  going  to  have 
diluted  power  if  the  Electoral  College  is  abolished  because  they  now  enjoy  a  balance 
position — as  openly  and  bluntly  stated  in  the  past? 

Answer.  The  American  Jewish  Congress  has  had  a  consistent  position  on  this.  In 
fact,  look  at  what  John  Kennedy  said.  He  opposed  direct  election  and  admitted 
there  was  this  bias.  But  he  said  that  he  would  buy  that  because  there  were  a  lot  of 
states  where  black  voters  weren't  registered.  Since  then,  of  course,  that  has  been 
remedied. 

Question.  Do  these  groups  have  an  immutable  right  to  the  same  kind  of  advan- 
tage? 

Answer.  Well  I  think  it's  questionable  because  they  have  had  an  advantage. 
Secondly,  I  don't  think  they  have  any  right  to  it. 

Question.  It's  argued  that  the  situation  is  parallel  to  that  of  the  small  states 
versus  the  large  states. 

Answer.  It's  specious.  If  the  Jewish  argument  makes  sense,  why  is  it  that  New 
York  went  Democratic  and  New  Jersey,  right  across  the  river,  went  Republican? 
For  the  black  voters,  how  does  somebody  who's  a  black  leader  in  Chicago  protect  a 
system  in  which  every  black  vote  on  the  West  Side  was  cast  for  Jerry  Ford  in  the 
last  election — every  black  vote  in  Gary,  every  Chicano  vote  in  Southern  California, 
was  cast  for  Jerry  Ford,  despite  the  fact  that  probably  85-90  percent  voted  for 
Jimmy  Carter.  I  don't  see  how  you  can  say  that  black  voters  have  an  advantage. 

Question.  Does  Federalism,  greater  state  identity,  trouble  you? 

Answer.  Well,  anybody  who's  read  the  Constitution's  guards  knows  that  the 
Federal  system  was  put  together  by  our  founding  fathers  in  the  legislative  branch  of 
our  country.  The  United  States  Senate  really  represents  equal  representation  in 
each  state. 

Question.  But  on  a  popular-vote  Presidential  campaign,  would  smaller  states  be 
ignored? 

Answer.  With  more  emphasis  being  placed  on  television,  with  the  unit  rule  and 
most  of  the  people  living  in  the  large  elective  vote  states,  that's  most  of  the 
campaigning  under  the  Electoral  College  system.  Direct  popular  vote  wouldn't 
change  the  fact  that  you're  going  to  go  where  most  of  the  people  are.  You  would 
probably  spend  more  time  in  the  large  population  centers  of  the  small  states  and 
less  time  in  the  small  population  centers  of  the  large  states.  Now  you  ignore  places 
not  because  you  wouldn't  like  to  appeal  to  200,000  voters  but  because  you're  only 
talking  about  three  electors,  four  electors.  Whereas  you  go  in  a  smaller  size  city — 
Olney,  Illinois — knowing  that  you're  talking  about  28  electors. 

Question.  Would  direct  election  encourage  many  more  splinter  party  Presidential 
candidates  and  produce  run-offs? 

Answer.  I  don't  think  so.  If  you  were  talking  about  a  50.1  or  50.01  percent,  then  a 
small  party  could  make  a  difference.  The  biggest  split  we've  had  was  [in  1912]  when 
Teddy  Roosevelt  and  the  Bull  Moosers  come  in  second,  the  Republican,  third  and 
you  had  Eugene  Debs  with  a  million  votes.  Still,  Wilson  got  almost  42  percent  of  the 
popular  vote. 

"The  party  system  is  not  based  on  Presidential  politics.  It's  based  on  the  founda- 
tion of  how  the  political  system  works  and  the  understanding  of  most  politicians 
that  if  somebody  goes  out  there  and  run  independent,  then  we're  going  to  lose  and 
the  other  side  is  going  to  win.  The  people  who  suggest  the  Electoral  College  is  the 
saviour  of  the  two-party  system  apparently  have  forgotten  a  guy  by  the  name  of 
George  Wallace,  or  another  fellow  named  Gene  McCarthy.  Gene  McCarthy,  with 
less  than  1  percent  of  the  popular  vote  was  almost  determining  the  President  of  the 
United  States — not  because  he  wanted  to  win  but  because  he  wanted  to  try  to  keep 
somebody  else  from  winning  and  almost  did.  If  he'd  gotten  on  the  ballot  in  New 
York,  he'd  of  done  it  sure  as  the  world. 
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[From  the  Baltimore  Sun,  Apr.  28,  1977) 

Keep  the  Electoral  College 

(By  Austin  Ranney) 

"If  it  is  not  necessary  to  change,  it  is  necessary  not  to  change." 

So  said  John  F.  Kennedy,  who  led  the  fight  in  1956  against  proposals  to  abolish 
the  Electoral  College.  Kennedy's  principle  may  be  too  strict  to  control  all  public 
decisions,  but  it  seems  as  prudent  now  as  in  1956  for  judging  constitutional  amend- 
ments to  change  our  political  process. 

I  shall  apply  it  here  to  Senator  Birch  Bayh's  proposed  amendment  to  elect  the 
President  by  direct  popular  votes,  counted  without  regard  to  state  lines  with  a  run- 
off election  if  no  candidate  recieves  40  per  cent  or  more  of  the  votes. 

President  Carter,  in  a  March  22  message  to  Congress,  endorsed  in  principle  the 
Bayh  amendment  and  the  proposition  of  abolishing  the  Electoral  College,  without 
endorsing  any  of  its  specifics.  Rather  than  proposing  a  specific  direct  election 
amendment,  he  would  allow  the  Congress  to  proceed  with  its  work  on  the  Bahy 
amendment  without  the  interruption  of  a  new  proposal. 

By  the  Kennedy  principle,  the  amendment  should  be  adopted  only  if  there  is  a 
clear  and  present  danger  of  evils  the  amendment  will  prevent  without  bringing 
even  greater  dangers.  What  is  the  danger  here?  The  amendment's  supporters  base 
their  case  largely  on  what  Senator  Bayh  calls  "electoral  roulette" — the  risk  under 
the  present  system  that  the  candidate  who  wins  a  plurality  of  popular  votes  will 
win  fewer  electoral  votes  than  his  opponent. 

The  possibility  is  indisputable.  The  "unit  rule"  procedure  awards  all  of  a  state's 
electoral  votes  to  the  candidate  who  wins  a  plurality,  however  small,  of  its  popular 
votes.  Consequently  it  is  no  trick  to  conjure  up  arithmetic  nightmares  in  which  a 
candidate  gets  the  most  popular  votes  but  loses  to  an  opponent  with  more  electoral 
votes. 

The  Kennedy  principle,  however,  requires  a  clear  and  present  danger,  not  an 
arithmetic  possibility.  Does  such  a  danger  exist?  Senator  Bayh  thinks  so.  "Only  by 
sheer  luck."  he  said  in  1976,  "have  we  survived  another  round  of  electoral  roulette 
without  the  popular  will  being  thwarted." 

The  senator's  notion  of  "sheer  luck"  would  not,  I  think,  serve  him  well  at  a 
roulette  wheel.  The  fact  is  that  only  twice  in  our  history— 1876  and  1888— has  the 
candidate  with  the  most  popular  votes  lost  in  the  Electoral  College.  So  in  38 
elections  since  1828  (the  first  in  which  most  electors  were  chosen  by  popular  votes) 
the  system  has  failed  to  produce  the  popular  winner  only  twice,  and  the  most  recent 
failure  happened  88  years  ago.  Most  human  contrivances  that  work  95  per  cent  of 
the  time  are  not  considered  in  urgent  need  of  repair. 

That  is  not  enough  for  the  amendment's  supporters.  They  say  it  could  happen  any 
time.  In  1976,  some  offer  for  an  example,  if  5,559  votes  had  switched  in  Ohio  and 
3,686  in  Hawaii,  Carter's  297-240  margin  in  the  Electoral  College  would  have 
become  a  269-268  Ford  victory,  even  though  Carter  would  still  have  had  over  1.5 
million  more  popular  votes. 

Quite  true.  But  it  is  equally  true  that  if  comparable  numbers  of  voters  had 
switched  in  Iowa,  Maine,  Oregon,  and  South  Dakota,  Carter's  Electoral  College  total 
would  have  swelled  from  297  to  319.  As  long  as  we  are  switching  votes  around 
hypothetically,  why  not  switch  them  that  way  too?  After  all,  a  change  in  issue 
position  or  a  reallocation  of  campaign  time  that  switches  votes  one  way  in  some 
states  is  likely  to  switch  them  the  other  way  in  other  states. 

Senator  Bayh  has  never  explained  why  the  rules  of  "electoral  roulette"  as  he 
plays  It  require  all  hypothetical  switchers  to  move  from  the  Electoral  College's 
winner  to  its  loser.  But  if  we  turn  from  games  to  the  real  world,  we  can  see  reasons 
why  the  Electoral  College  has  in  fact  unfailingly  elected  the  popular  winner  for 
nearly  a  century  now— even  in  such  eyelash-close  elections  as  those  of  1916,  1960, 
and  1968. 

The  first  fact  to  note  is  that  the  12  largest  states  have  a  combined  total  of  285 
electoral  votes,  well  more  than  a  majority.  Hence  presidential  elections  are  won  or 
lost  mainly  by  how  these  states  vote.  And  quite  remarkably,  they  vote  as  the  nation 
does. 

For  instance,  in  their  combined  total  34  presidential  elections  since  1952,  these 
states  have  voted  for  the  winner  67  times.  Even  more  remarkable  is  how  closely 
their  divisions  of  the  popular  vote  match  the  nation's:  In  those  seven  elections  the 
national  winning  candidate's  percent  of  the  popular  vote  in  these  states  has  deviat- 
ed from  the  percent  in  the  nation  by  an  average  of  less  than  one-half  of  one  per 
cent. 
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So  the  Electoral  College's  38-year  perfect  record  for  electing  the  popular  winner  is 
not  "sheer  luck."  It  is  the  direct  result  of  the  nationalization  of  American  politics, 
which  means  that  as  goes  the  nation  so  will  go  most  of  the  states  that  dominate  the 
Electoral  College. 

Can  we  be  absolutely  certain  they  always  will?  Of  course  not.  But  then,  can  we  be 
absolutely  certain— or  even  as  certain — that  the  Bayh  amendment  would  not  bring 
worse  evils?  Theodore  White,  for  example,  predicts  it  would  result  in  massive  vote 
frauds.  A  1970  Brookings  Institution  study  concludes  it  would  gravely  weaken  the 
two-party  system.  Other  commentators  believe  it  would  deprive  the  ethnic  and 
racial  minorities  in  big  cities  of  the  special  voice  the  Electoral  College  now  gives 
them.  How  likely  is  the  amendment  to  produce  these  evils?  We  can  only  guess. 

In  short,  today  as  in  1970  and  1956  we  are  being  asked  to  embrace  the  unknown 
risks  of  new  evils  in  preference  to  the  known  risks — at  a  probability  of  5  chances  in 
100 — of  the  system  we  have.  Is  this  the  kind  of  clear  and  urgent  need  for  change 
that  warrants  a  constitutional  amendment?  The  fairest  conclusion.  I  think,  is  the 
old  Scottish  verdict:  Not  proven. 


[From  the  Washington  Star,  Apr.  6,  1979] 

The  "Plebiscitary  Presidency" 

Congressional  Quarterly  tells  us  that  the  "most  ambitious  offensive  in  years"  is 
now  being  mounted  to  replace  the  electoral  college  with  a  system  for  direct  popular 
election  of  presidents.  Hearings  on  Sen.  Birch  Bayh's  constitutional  amendment,  to 
achieve  that  end,  have  already  started  in  the  Senate. 

The  friends  of  this  dubious  cause  represent  it  as  the  greatest  stroke  for  democrat- 
ic principles  since  universal  suffrage.  But  theirs  is  a  conception  of  democracy 
strikingly  different  from  the  one  enshrined  in  the  Constitution — which  at  many 
points,  by  various  intermediary  means,  and  in  the  name  of  valid  principles  of 
freedom,  dilutes  or  hinders  the  raw  voting  power  of  popular  majorities. 

Not  that  they  object  to  all  constitutional  bafflings  of  majoritarian  voting  power. 
The  American  Bar  Association,  supporting  the  Bayh  amendment,  calls  the  electoral 
college  "archaic,  undemocratic,  complex,  indirect  and  dangerous,"  yet  is  not  trou- 
bled by  the  "undemocractic"  fact  that  five  Supreme  Court  justices  on  lifetime 
tenure  can  strike  down  a  law  overwhelmingly  favored  by  Congress  and  the  public. 
Nor  do  supporters  of  direct  popular  election  gag  at  the  presidential  veto  (one  official 
overruling  hundreds)  or  the  process  of  treaty  ratification  (34  senators  thwarting  the 
will  of  66). 

The  impulse,  then,  is  not  to  purge  the  Constitution  altogether  of  what  is  "archaic, 
undemocratic,  complex,  (and)  indirect"  but  to  swap  a  traditional  way  of  assembling 
presidential  majorities  for  a  novel  one,  which  is  admittedly  more  "direct"  but  not 
necessarily  simpler. 

The  American  federal  system  organizes  and  channels  public  consent  in  many 
ways  other  than  by  mass  plebiscite.  It  is  not  obvious,  therefore,  why  only  the 
electoral  college,  among  vital  organs  of  federalism,  should  be  condemned  for  modify- 
ing in  some  valuable  way  the  "one  man,  one  vote"  ideal. 

Some  sensible  people  do  worry — and  the  worry  is  substantial,  if  hypothetical — 
that  someone  would  be  made  president  by  the  electoral  vote  total  (one  cast  for  each 
congressman  and  senator  in  every  state),  while  losing  the  popular  vote.  (In  1976,  it 
is  said,  a  shift  of  10,000  votes  in  Ohio  and  Hawaii  could  have  given  electoral  victory 
to  Gerald  Ford,  though  he  lost  the  popular  vote.) 

It  happened  for  the  only  time  in  U.S.  history  in  1888,  when  Grover  Cleveland  lost 
to  Benjamin  Harrison.  There  was  no  "crisis  of  legitimacy,"  however — no  one  ques- 
tioned Harrison's  authority — since  people  did  not  find  the  notion  strange  that 
presidents  are  chosen  by  states  and  electors  rather  than  by  popular  votes.  As  the 
spirit  of  federalism  declines,  that  may  be  a  larger  concern  today.  And  the  electoral 
college  does  entail  the  risk. 

But  as  Professor  Aaron  Wildavsky  observes  in  a  compelling  defense  of  the  elector- 
al college,  the  key  question  about  the  electoral  college  is  "compared  to  what?"  The 
answer  today,  of  course,  is  compared  to  Senator  Bayh's  amendment,  which  carries 
risks  of  a  potentially  debilitating  nature— including  the  virtual  certainty  of  an 
occasional  "minority"  presidency. 

Advocates  of  the  Bayh  Amendment  have  never  explained  why,  if  that  risk  is  the 
great  bugaboo  of  the  present  system,  their  substitute  would  not  erase  it  and  might 
even  enlarge  it.  Under  the  Bayh  plan,  in  a  contest  of  three  of  more  candidates,  a 
president  could  be  elected  by  one  vote  more  than  40  per  cent  of  the  total  popular 
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vote,  becoming  far  more  of  a  "minority"  president  than  any  who  could  be  produced 
by  the  electoral  college. 

But  this  is  perhaps  the  least  of  the  objectionable  prospects  opened  up  by  what 
Professor  Wildavsky  accurately  calls  "the  plebiscitary  presidency,"  directly  elected 
by  popular  vote.  It  would  probably  complete  the  destruction  of  a  two-party  system 
already  seriously  weakened  by  the  steady  de-emphasis  of  traditional  "intermediary" 
institutions  in  the  nominating  process. 

A  party  can  win  the  presidency  now  only  by  processes  of  brokerage  and  compro- 
mise that  tend  to  knit  factions  into  broad  coalitions.  Under  direct  popular  election, 
this  centripetal  force  could  vanish.  The  field  would  quickly  fill  up  with  splinter 
parties  and  candidates,  all  campaigning  on  nationwide  television  with  little  or  no 
attention  to  the  states,  and  many  on  sharp  and  even  extreme  platforms.  States  and 
regions  would  lose  their  traditional  importance  in  presidential  electioneering,  and 
with  it  such  protection  of  their  peculiar  interests  as  presidential  politics  traditional- 
ly offers. 

These  objections  should  be  fatal  to  Senator  Bayh's  drastic  "reform."  The  electoral 
college  system  has  its  quirks,  all  right,  but  its  positive  features  are  no  less  impor- 
tant than  federalism  itself. 

The  search  for  perfecting  touches  (for  instance,  to  remove  or  reduce  the  "risk'  of  a 
minority  president)  should  continue.  A  recent  study  panel  of  the  Twentieth  Century 
Fund  has  recommended,  for  instance,  the  addition  of  102  "bonus"  electoral  votes  for 
the  winner  of  the  popular  vote.  It  is  an  idea  worth  considering. 

Meanwhile,  the  electoral  college  system — like  judicial  review,  like  the  presidential 
veto,  like  the  Senate  filibuster,  like  the  two-thirds  requirement  for  treaty  ratifica- 
tion, like  the  mechanics  of  "dual  federalism"  itself^builds  into  democracy  vital 
features  of  representation,  federalism,  stability  and  minority  protection.  Those  fea- 
tures are  worth  preserving;  all  would  be  at  hazard  in  a  "plebiscitary"  system  of 
choosing  presidents. 


The  Electoral  College:  Why  Bayh  Is  Wrong 
(By  James  J.  Kilpatrick) 

The  opening  gavel  had  barely  fallen  last  month  upon  the  96th  Congress  before 
Sen.  Birch  Bayh  was  on  his  way  to  the  clerk's  desk.  He  was  bearing  the  same  old 
shopworn,  unloved  resolution  he  has  tried  to  sell  the  country  since  he  came  to  the 
Senate  16  years  ago— for  a  constitutional  amendment  establishing  direct  election  of 
our  presidents. 

While  Bayh  was  thus  occupied  in  the  Senate,  Rep.  Barber  Conable  of  New  York 
was  trying  to  an  alternative  started  in  the  House:  the  old  "District  Plan."  If  we  are 
going  to  rewrite  Article  II  of  the  Constitution,  Conable's  approach  is  infinitely 
superior  to  Bayh's,  but  there  is  yet  another  alternative  more  desirable  still.  Let  me 
come  back  to  it  in  a  moment. 

At  present,  as  every  schoolboy  knows,  the  people  vote  in  their  several  states  for 
presidential  electors  equal  in  number  to  the  state's  total  representation  in  the 
Congress.  Virginia,  for  example,  has  ten  members  of  the  House  and  two  senators, 
hence  12  electors.  Following  the  November  general  election,  the  electors  meet  and 
cast  their  surrogate  votes  for  president  and  vice  president.  If  no  pair  of  candidates 
wins  a  majority  of  the  538  electoral  votes,  the  election  must  go  to  the  House,  where 
each  of  the  50  state  delegations  will  cast  a  single  vote. 

Under  Bayh's  amendment,  the  electoral  college  would  be  obliterated  root  and 
branch.  The  people  would  vote  directly  for  president  and  vice  president.  If  the 
winning  team  polled  at  least  40  per  cent  of  the  total  vote,  nothing  more  would  be 
required.  If  the  winning  plurality  were  less  than  40  per  cent,  a  run-off  would  be 
held  between  the  two  highest  candidates. 

Conable's  resolution,  by  contrast,  would  preserve  the  basic  structure  of  electoral 
votes  within  the  several  states.  But  instead  of  awarding  a  state's  entire  electoral 
vote  to  the  statewide  winner,  Conable  would  diwy  up  the  votes  by  congressional 
district.  Suppose  that  in  Virginia  in  1980,  Republican  Ronald  Reagan  carries  seven 
congressional  districts,  Democrat  Jimmy  Carter  three.  Reagan  wins  the  statewide 
popular  vote.  Under  the  District  Plan,  Reagan  gets  nine  electoral  votes  (for  seven 
districts  plus  the  whole  state),  Carter  gets  three. 

The  vice  in  Bayh's  radical  plan  is  that  it  would  destroy  the  last  vestiges  of 
federalism  in  our  country.  Under  the  Constitution,  whenever  we  act  politically,  we 
act  through  our  states.  The  concept  of  a  union  of  separate,  sovereign  states  has 
served  us  wonderfully  well  for  nearly  200  years.  This  bedrock  principle  of  American 
government  ought  not  to  be  destroyed  without  the  most  compelling  cause. 
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Conable's  proposal  is  attractive.  While  the  rule  of  winner-take-all  is  sound  enough 
in  electing  a  county  sheriff,  it  is  widely  perceived  as  unfair  in  electing  a  president. 
In  1976,  Carter  carried  Ohio  by  only  11,000  votes  but  claimed  all  of  the  state's  25 
electoral  votes.  Meanwhile,  Ford  carried  California  by  only  140,000  (out  of  7.5 
million  votes  cast)  and  claimed  all  41  electoral  votes  there.  The  District  Plan  would 
more  fairly  reflect  the  people's  wishes. 

But  there  is  great  wisdom  in  the  maxim  that  says:  if  it  ain't  broke,  don't  fix  it. 
The  electoral  machinery  may  be  clumsy  and  antiquated,  but  it  works.  If  Article  II  is 
to  be  modernized  at  all,  prudence  suggests  mild  repairs  instead  of  massive  overhaul. 
We  ought  to  protect  the  country  from  the  risk  of  the  maverick  elector  who  dishon- 
ors his  surrogate  duty;  such  electors  have  appeared  in  each  of  the  past  three 
elections.  And  we  ought  to  discard  the  provision  that  allows  each  state  but  one  vote 
if  an  election  were  thrown  into  the  House. 

Bayh  feels  his  proposal  has  been  hashed  over  long  enough.  He  promises  to  seek  an 
early  vote  in  the  Senate.  The  Conable  substitute  will  be  pushed  in  the  House,  though 
perhaps  not  as  vigorously.  One  way  or  another,  this  important  constitutional  issue  is 
heading  for  a  showdown.  We  ought  to  be  thinking  about  it,  and  we  ought  to  be 
thinking  about  it  now. 


What's  Good  About  the  Electoral  College 
(By  Paul  M.  Perkins') 

It's  open  season  again  on  the  Electoral  College.  Reformist  politicians  and  editorial 
writers  are  dreaming  up  disastrous  election  outcomes  that  never  happened  and 
crying  for  its  elimination.  But  before  we  rush  toward  abolishing  the  College,  we 
should  take  a  closer  look  at  its  reliability  and  at  some  of  its  overlooked  benefits. 

After  the  two  elections  of  George  Washington  in  1789  and  1792,  the  College  has 
never  operated  as  originally  intended  (the  electors  were  supposed  to  make  their 
presidential  choice  independent  of  the  voters);  still,  it  has  survived  48  elections  and 
has  produced  48  peaceful  successions  of  government,  a  record  that  few  modern 
nations  can  claim.  There  are  good  reasons  why  it  has  worked  so  well  and  why,  if  its 
function  is  kept  in  existence,  it  will  continue  to  work. 

The  Electoral  College  works  because  it  expresses  the  will  of  the  people  in  a  way 
that  tends  to  widen  the  margin  of  the  winner  and  thus  defuse  the  disruptive 
potential  of  the  transition  of  power. 

This  widening  of  the  margin  of  victory  happens  because  of  the  feature  of  the 
College  that  is  most  widely  criticized:  the  winner  in  each  state  gets  all  the  electoral 
votes  of  that  state,  no  matter  how  small  his  majority  there.  Thus  in  all  38  elections 
since  1824  the  winner  has  had  a  higher  percentage  of  the  electoral  vote  than  of  the 
popular  vote.  In  15  of  those  elections,  he  has  turned  a  popular  plurality  of  less  than 
50  per  cent  into  a  clear  electoral  majority.  This  weighted  edge  of  the  College  has 
also  turned  razor-thin  popular  majorities  into  decisive  electoral  majorities.  For  152 
years,  the  Electoral  College  has  kept  the  presidential  election  out  of  the  House — 
fortunately,  because  a  grossly  unfair  one-state-one-vote  system  is  the  rule  there. 

The  presidential  elections  in  the  twentieth  century  clearly  show  the  stabilizing 
effect  of  the  College.  Woodrow  Wilson  in  1912  and  1916,  Harry  Truman  in  1948, 
John  Kennedy  in  1960,  and  Richard  Nixon  in  1968  were  all  elected  with  a  plurality 
but  less  than  a  majority  of  the  popular  vote,  but  all  got  a  decisive  majority  in  the 
College.  In  1960  Kennedy  had  49.9  per  cent  of  the  popular  vote  to  Nixon's  49.7  per 
cent;  this  was  translated  into  56.4  per  cent  of  the  electoral  vote  for  Kennedy.  In  1968 
Nixon's  uncertain  43.4  per  cent  of  the  popular  vote  became  a  solid  55.9  per  cent  ot 
the  electoral  vote. 

If,  by  comparison,  the  electoral  vote  for  each  state  had  been  cast  in  exact  propor- 
tion to  its  popular  vote,  as  reformers  sometimes  suggest,  40  per  cent  of  the  elections 
since  1824  would  have  been  without  a  majority  and  gone  to  the  House  for  resolu- 
tion. It  is  staggering  to  imagine  what  uncertainties,  backroom  deals,  special-interest 
pressures,  and  volatile  passions  would  have  actually  decided  all  those  elections.  The 
three  times  Congress  had  a  direct  hand  in  determining  the  outcome  of  a  presiden- 
tial election  (1800,  1824,  and  1876)  the  result  was  temporary  chaos.  Once,  under  such 
a  system,  people  realized  how  often  elections  could  go  to  Congress,  far  less  power 
would  be  vested  in  the  majority  and  far  more  in  special-interest  groups.  The  likeli- 
hood of  a  clear  majority  in  any  election  might  evaporate,  and  our  presidential 
selection  process  might  turn  into  a  quadrennial  battle  between  political  fragments 
in  the  Capitol. 


'  Paul  M.  Perkins  is  a  senior  judge  on  the  Ohio  common-pleas  court. 
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There  are  analogous  problems  with  the  other  popular  reform  proposal,  direct 
popular  election  of  the  President.  Elections  for  other  offices  are  direct,  of  course, 
and  they  are  often  close,  and  the  Republic  survives.  But  the  presidency  is  of  such 
overriding  importance  that  it's  worth  having  a  special  device  for  widening  the 
margins  in  its  elections.  When  other  elections  are  extremely  close,  they  are  often 
followed  by  months  of  recounts  and  protests,  and  the  seating  of  the  person  elected  is 
frequently  delayed.  The  best-known  recent  case  is  the  New  Hampshire  senatorial 
election  last  year,  but  on  lower  levels  it  happens  all  the  time.  For  most  offices,  we 
can  endure  the  controversy;  for  the  presidency,  we  very  likely  could  not. 

This  is  not  to  say  the  Electoral  College  is  perfect;  in  fact,  a  couple  of  changes  are 
in  order.  The  College  now  reflects  the  size  and  state-by-state  distribution  of  Congress 
as  a  whole — every  state,  no  matter  how  small,  has  two  electoral  votes  corresponding 
to  its  two  senators,  as  well  as  population-based  votes  corresponding  to  its  member- 
ship in  the  House.  Thus  the  smallest  states  have  disproportionate  power.  The 
College  ought  to  reflect  only  the  membership  of  the  House,  so  it  would  have  438 
electors  instead  of  the  present  538. 

This  would  tend  to  widen  the  margins  of  victory  even  further.  The  20  states  that 
have  fewer  than  seven  electoral  votes  in  1976  produced  16  per  cent  of  the  total 
electoral  vote;  in  a  system  based  strictly  on  population,  they  would  produce  only  ten 
per  cent.  Ford's  near-miss  last  year  was  the  result  of  the  exaggerated  weight  the 
College  now  gives  these  20  states.  A  smaller,  population-based  Electoral  College 
would  have  given  Carter  57.3  per  cent  of  its  vote,  instead  of  the  55.2  per  cent  that 
he  got. 

It  also  seems  pointless  to  keep  on  the  books  the  completely  ignored  rule  that 
allows  electors  to  vote  as  they  please,  regardless  of  the  popular  vote  in  their  states. 
It  is  a  tribute  to  the  strength  of  our  political  parties  that  so  few  electors  have 
actually  bolted,  but  if  they  ever  did  the  results  could  be  disastrous.  We're  lucky  to 
have  an  Electoral  College  filled  with  the  obedient  machine  politicians  the  editorial- 
ists are  always  warning  us  about. 

These  changes  could  take  place  without  meddling  with  the  basic  function  of  the 
Electoral  College.  We  need  not,  in  the  name  of  reform,  throw  out  the  baby  with  the 
bath.  If  we  do,  we'll  be  abolishing  a  system  that,  however  strange  it  may  sound,  has 
a  great  overriding  virtue:  it  works. 


[From  the  New  York  Times  Magazine,  Nov.  23,  1969] 

Direct  Election  of  the  President,  Argue  Two  Social  Scientists,  is  a  Bad 

Idea  Whose  Time  Has  Come 

(By  Irving  Kristol  and  Paul  Weaver') 

It  now  seems  very  likely  that,  before  too  many  years  have  passed,  this  nation  will 
be  electing  its  President  in  a  new  way.  The  House  of  Representatives  has  recently 
approved,  by  the  overwhelming  margin  of  339  to  70  votes,  a  constitutional  amend- 
ment that  would  abolish  the  Electoral  College  and  replace  it  with  a  system  of  direct 
election  by  the  people  as  a  whole.  Endorsed  by  President  Nixon  and  former  Presi- 
dent Johnson,  by  the  American  Bar  Association,  by  most  of  the  mass  media,  and 
supported  (according  to  the  polls)  by  roughly  four-fifths  of  the  American  people,  the 
amendment  seems  to  have  an  excellent  chance  of  getting  Senate  approval — if  not 
immediately,  then  eventually— and  a  better  than  even  chance  of  ratification  by  the 
necessary  three-quarters  of  the  State  Legislatures.  Direct  election  of  the  President 
looks  very  much  like  one  of  those  ideas  whose  time  has  come. 

It  is  also  one  of  those  ideas  which,  if  realized,  is  bound  to  have  far-reaching 
irnplications  for  the  nature  of  the  American  democracy.  One  cannot  casually  tinker 
with  the  political  origins  of  the  nation's  most  important  governmental  institution 
without  also  affecting  its  powers,  its  ideological  complexion,  and  the  quality  of  its 
leadership.  Under  these  circumstances,  one  would  expect  the  American  people  to  be 
engaged  in  a  lively  discussion  of  the  pros  and  cons— the  potential  costs  and  bene- 
fits—of the  direct-election  amendment.  But  such  discussion  is  close  to  nonexistent. 
Despite  the  fact  that  constitutional  reform  is  the  chanciest  kind  of  political  surgery, 
this  nation,  on  this  occasion,  seems  willing  to  operate  upon  its  Constitution  without 
much  fear  or  trembling.  In  a  way,  this  dogmatic  self-confidence  is  itself  the  most 
interesting,  the  most  revealing,  and  the  most  frightening  aspect  of  the  entire  epi- 
sode. 

To  be  sure,  one  reason  for  this  lack  of  anxiety  is  the  fact  that  many  Americans 
are  under  the  impression  that  the  people  as  a  whole  already  elect  the  President  and 


'  Irving  Kristol  is  Henry  R.  Luce  Professor  of  Urban  Values  at  New  York  University.  Paul 
Weaver  is  an  assistant  professor  of  government  at  Harvard. 
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that  the  purpose  of  the  amendment  is  merely  to  sanction  traditional— if  nonconsti- 
tutional— practice.  This  impression  is  understandable,  since  under  present  arrange- 
ments things  usually  work  out  as  if  the  people  did  elect  their  President.  Yet  the 
process  by  which  this  is  worked  out  is  itself  of  no  little  significance,  even  though 
popular  opinion  pays  it  so  little  heed. 

For  the  fact  is  that,  interposed  between  the  people  and  the  Presidency,  there  does 
exist— has  always  existed— a  peculiar  institution  called  the  Electoral  College,  which 
is  made  up  of  representatives  from  each  of  the  states,  one  elector  for  each  Senator 
and  Congressman.  It  is  for  state  electors,  not  the  Presidential  candidates  them- 
selves, that  the  people  vote  on  Election  Day.^  About  six  weeks  after  the  election,  the 
electors  convene  at  their  respective  State  Capitols  and  cast  their  votes  for  President. 
Whoever  receives  a  majority  of  the  electors'  votes  is  President.  If  there  is  no 
majority,  the  task  of  selecting  the  President  devolves  upon  the  House  of  Representa- 
tives with  each  state  delegation  casting  one  vote  and  with  an  absolute  majority  (26 
today)  required  for  election. 

Now,  this  Electoral-College  system  has  never  had  a  particularly  firm  hold  on  the 
loyalty  and  respect  of  the  American  people.  Since  1824,  when  Senator  Thomas  Hart 
Benton  led  the  first  concerted  movement  for  its  abolition,  more  than  500  constitu- 
tional amendments  have  been  introduced  in  Congress  to  alter  or  eliminate  it.  Today 
it  is  widely  denounced  as  a  standing  invitation  to  trouble  and  crisis;  it  is  ridiculed  as 
a  creaky  anachronism,  a  dusty  relic  of  the  "Powdered  wig  and  snuffbox  era."  Critics 
point  out  that  even  the  Founding  Fathers,  who  thought  it  up  in  the  first  place  and 
wrote  it  into  the  Constitution,  were  ambivalent  about  it.  The  Constitutional  Conven- 
tion had  a  very  difficult  time  making  up  its  mind  as  to  how  the  President  would  be 
chosen,  and  the  device  of  the  Electoral-College  system  was  a  compromise  which  few 
delegates  found  fully  satisfying. 

There  are  two  major  objections  that  have  been  raised  against  the  Electoral 
College.  The  first  is  practical  in  its  basis  and  technical  in  its  focus.  It  accepts  the 
fact  that,  since  ratification,  the  Electoral  College  has  evolved  from  an  assembly  of 
independent  electors,  free  to  vote  as  they  pleased,  into  a  more  or  less  automatic 
mechanism  for  registering  the  popular  vote  for  the  Presidential  candidates  of  the 
two  major  parties.  It  holds  simply  that  the  Electoral  College  is  an  imperfect  and 
unreliable  way  of  tallying  the  popular  vote. 

To  begin  with  it  can  happen  that  the  candidate  with  the  largest  popular  vote  will 
fail  to  be  elected  President  by  the  Electoral  College.  This  has  actually  happened  at 
least  twice  in  our  history— once  in  1876,  when  Rutherford  B.  Hayes  was  elected 
although  his  opponent,  Samuel  J.  Tilden,  had  a  considerably  larger  popular  vote, 
and  again  in  1888  when  Benjamin  Harrison  was  elected,  although  his  opponent, 
Grover  Cleveland,  outpolled  him  by  about  100,000  votes. ^ 

In  addition,  it  can  happen  that  electors  will  not  vote  the  way  they  are  supposed  to 
vote.  Virtually  all  the  men  who  run  for  the  office  of  elector  today  are  pledged  to 
vote  for  the  candidate  of  one  party  or  another.  In  some  states,  such  as  Oklahoma, 
electors  are  even  required  by  state  law  to  vote  for  the  candidate  to  whom  they  are 
pledged.  But  all  such  pledges  and  state  laws  have  no  standing  in  the  Constitution.  If 
an  elector  votes  for  some  candidate  other  than  the  one  to  whom  he  is  pledged,  there 
is  no  constitutional  way  to  invalidate  that  vote,  and  Congress  must  count  it  as  cast. 

Such  a  situation  actually  developed  in  1968,  when  Dr.  Lloyd  Bailey  of  North 
Carolina  broke  his  pledge  to  vote  for  Richard  Nixon  and  cast  his  electoral  vote  for 
George  Wallace  instead.  This  kind  of  perfidy  is  extremely  rare.  Out  of  more  than 
15,000  electoral  votes  cast  from  1824  to  1964,  no  more  than  12  (by  one  interpretation 
of  the  record,  only  four)  have  gone  to  a  candidate  other  than  the  one  to  whom  the 
elector  was  pledged.  No  "faithless  elector"  has  ever  affected  the  outcome  of  a 
Presidential  election. 

A  further  practical  objection  is  directed  at  the  procedure  to  be  followed  in  the 
case  that  no  one  receives  an  absolute  majority  in  the  Electoral  College.  If  this 
happens,  the  House  of  Representatives  then  chooses  a  President  from  among  the 
three  leading  candidates.  The  last  time  this  happened — in  1824 — there  ensued  an 


^  There  is  no  such  thing  as  an  official  "total  popular  vote"  for  the  various  Presidential 
candidates;  there  are  only  state-by-state  totals  for  different  states  of  electors.  Thus,  when  the 
Library  of  Congress  supplied  the  House  Judiciary  Committee  this  year  with  the  total  popular 
vote  in  recent  Presidential  elections,  the  source  of  these  statistics  was  not  any  official  agency  of 
government,  but — The  New  York  Times. 

^By  one  interpretation,  the  1960  election  was  a  third  such  occasion.  In  that  year,  Alabama 
elected  5  electors  pledged  to  John  F.  Kennedy  and  6  electors  who  were  unpledged  and  who 
eventually  voted  for  Senator  Harry  F.  Byrd.  If  one  allocates  five-elevenths  of  the  total  Demo- 
cratic vote  in  Alabama  to  Kennedy,  instead  of  giving  him  all  of  the  Democratic  vote  (as  the 
media  did),  then  the  winner  of  the  total  popular  vote  in  1960  was  Richard  Nixon,  by  about 
60,000  votes. 
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unseemly  spectacle  of  influence-peddling  and  back-door-dealing  which  resulted  in 
the  election  of  John  Quincy  Adams,  who  had  run  a  weak  second  to  Andrew  Jackson 
in  the  popular  vote.  Adams  took  office  under  a  cloud  of  suspicion,  and  his  Adminis- 
tration never  fully  recovered  from  the  harm  done  to  its  claim  to  legitimacy.  Having 
a  President  with  a  questionable  claim  to  office  was  bad  enough  in  the  early  19th 
century;  today  it  would  be  an  unmitigated  disaster. 

There  can  be  no  doubt  that  these  shortcomings  in  our  current  constitutional  mode 
of  electing  the  President  are  matters  for  authentic  worry.  They  certainly  constitute 
grounds  for  reforming  the  present  system;  but  it  is  not  so  clear  that  they  are 
sufficient  reason  for  abolishing  it  altogether.  One  must  take  care  to  distinguish  the 
defects  of  the  present  system  from  those  which  are  ingerent  in  any  electoral  system. 
In  a  very  close  elction,  after  all,  any  method  for  deciding  the  winner  is  open  to 
criticism  and  doubt.  Indeed,  it  is  at  least  arguable  that,  with  respect  to  close 
elections,  the  most  important  virtue  of  a  system  for  deciding  the  winner  is  the 
clarity  and  decisiveness  with  which  the  verdict  is  rendered.  Any,  in  this  respect,  the 
electoral  College  is  not  without  its  value.  Not  only  does  it  tend  to  magnify  the 
margin  of  victory.  It  also  sharply  limits  the  number  of  popular  votes  which  are 
likely  to  be  challenged  by  the  losing  candidate. 

A  system  of  direct  election,  by  contrast,  invites  every  single  vote  cast  in  the  entire 
nation  to  be  challenged,  a  process  that  could  take  months  or  even  years,  and  which 
would  be  likely  to  divide  the  nation  far  more  deeply  than  would  having  a  President 
who  ran  a  close  second  in  the  popular  vote. 

As  for  the  faithless  elector,  it  is  impossible  to  see  any  objection  to  a  constitutional 
amendment  which  would  nulify  his  potential  for  mischief.  But  there  is  a  world  of 
difference  between  enacting  such  a  relatively  minor  reform  of  the  current  system 
and  instituting  direct  popular  election  of  the  President.  They  are  not  at  all  the  same 
thing— though,  in  current  discussion,  an  awful  lot  of  intelligent  people  seem  to  have 
got  it  into  their  heads  that  they  must  be  the  same  thing. 

The  Electoral-College  system  has  always  been  subjected  to  a  second,  more  radical 
kind  of  criticism— a  criticism  which  calls  into  question  the  justification  for  having 
any  kind  of  Electoral  College,  reformed  or  unreformed.  If  the  Presidency  is  a 
popular  national  office,  the  reasoning  goes,  the  only  just  and  logical  way  to  elect  the 
President  is  by  direct  popular  vote.  To  the  extent  that  the  Electoral  college  intro- 
duces certain  inequalities  into  the  electoral  process,  it  systematically  distorts  the 
popular  will  which  is  expressed  on  Election  Day.  So,  instead  of  improving  the 
Electoral  College,  the  argument  continues,  we  ought  simply  to  abolish  it  altogether. 
This,  it  should  be  noted,  is  not  a  new  opinion;  its  first  famous  exponent  was  none 
other  than  James  Madison,  who  argued  it  before  the  Constitutional  Convention.  But 
in  recent  years  its  popularity  has  grown  enormously,  and  today  it  clearly  is  the 
conventional  and  unthinking  view  of  an  overwhelming  majority.  This  is  something 
of  a  pity;  that  view  really  ought  to  be  more  controversial  than  it  is. 

Now,  it  is  quite  true  that  the  current  system  establishes  substantial  inequalities 
among  the  Presidential  votes  of  individual  American  citizens.  First  of  all,  there  is 
the  mequality  flowing  from  the  fact  that  the  Constitution  allocates  to  each  state  the 
same  number  of  electoral  votes  as  there  are  Senators  and  Congressmen.  This  gives 
(as  the  Founding  Fathers  intended  it  should)  the  smaller  states— who  have  two 
Senators,  just  like  the  big  states— a  bit  more  "Presidential  electoral  power"  than 
their  population  alone  entitles  them  to.  A  second  source  of  inequality  is  the  prac- 
tice, which  has  long  prevailed  in  every  state,  of  awarding  the  state's  entire  electoral 
vote  to  the  winner  of  the  popular  vote  in  that  state.  This  "winner-take-all"  principle 
confers  a  decided  advantage  on  the  big,  populous  states  with  a  large  number  of 
electoral  votes. 

Theoretically,  it  would  be  possible  for  a  President  to  get  barely  more  than  half  the 
popular  vote  in  each  of  our  11  most  populous  states  (which  have  58  per  cent  of  the 
nation  s  population),  an  additional  bare  majority  in  one  small  state,  no  votes  at  all 
in  the  other  38  states— and  find  himself  declared  the  victor  by  the  Electoral  College 
while  having  received  only  something  like  30  per  cent  of  the  total  popular  vote! 
buch  a  possibility,  needless  to  say,  is  exceedingly  remote  in  practice. 

Weighing  these  two  inequalities,  one  discovers  that  the  winner-take-all  principle 
more  than  compensates  the  larger  states  for  the  disproportionate  numbers  of  elec- 
tors allocated  to  the  small  states.  This  calculation,  moreover,  takes  no  account  of 
the  fact  that  our  largest  states  tend  to  be  the  most  evenly  divided  between  the  two 
parties,  while  our  smaller  states  tend  to  give  a  large  majority  to  one  party  or  the 
other  most  of  the  time.  The  effect  of  this  even  division  in  the  large  states  is  to  give 
any  small,  organized  "swing"  group— ethnic  or  racial  minorities,  the  trade-union 
votes,  etc.— an  extraordinary  influence  over  the  outcome  of  Presidential  elections. 
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The  winner-take-all  principle  introduces  another  kind  of  inequaUty.  Citizens 
whose  opinions  place  them  at  the  extremes  of  the  ideological  spectrum  are  almost 
automatically  denied  any  hope  of  making  their  electoral  weight  felt  in  the  Electoral 
College,  even  when  their  numbers  in  the  nation  as  a  whole  are  fairly  substantial.  In 
1912,  the  Socialist  candidate  Eugene  V.  Debs  received  900,000  votes,  or  6  per  cent  of 
the  total  popular  vote;  in  1948,  Henry  Wallace  won  1.2  million  votes,  which  amount- 
ed to  2.4  per  cent  of  the  total  vote.  Neither  received  a  single  electoral  vote.  Sectional 
minorities,  by  contrast,  find  it  much  easier  to  register  their  numbers  in  the  Elector- 
al College.  The  same  year  Henry  Wallace  failed  to  win  a  single  electoral  vote,  for 
example,  Strom  Thurmond,  running  for  President  on  the  States'  Rights  ticket, 
received  39  electoral  votes  although  his  popular  vote  was  only  a  few  thousand  larger 
than  Wallace's. 

Direct  election  would  wipe  out  all  such  disporportions  and  inequalities  of  electoral 
influence.  Everyone  would  have  one  vote,  and  each  vote  would  count  equally  in 
determining  the  winner  of  the  Presidential  campaign.  Small  states  would  lose  their 
constitutional  edge;  big  states  would  have  no  more  influence  than  their  numbers 
warrant,  and  neither  would  organized  "swing"  groups;  ideological  minorities  would 
have  as  much  electoral  vigor  as  sectional  ones.  There  would  also  be  other  apparent 
advantages.  The  current  practice,  nearly  universal  among  Presidential  hopefuls,  of 
concentrating  their  personal  campaign  efforts  in  the  big  states  would  come  to  an 
end;  candidates  would  be  forced  to  make  genuinely  national  campaigns.  Everything 
then,  would  be  fairer.  Why  should  anyone  object? 

Well,  there  are  quite  a  few  good  reasons.  To  see  what  they  are,  let  us  assume  that 
America  were  to  adopt  the  direct-election  system.  And  now  let  us  imagine  how  this 
change  could  affect  the  Presidency  and  in  what  way  it  might  reshape  our  national 
politics. 

Consider  first  the  Presidential  campaign  itself.  Under  the  current  electoral 
system;  candidates  concentrate  their  time,  money  and  personal  effort  in  the  big 
states.  But  with  direct  election,  all  this  will  change.  A  vote  in  California  or  New 
York  will  be  no  more  valuable  than  a  vote  in  Alaska  or  Nevada.  One  result  will  be 
that  the  cost  of  a  Presidential  campaign — it  is  already  extremely  high,  around  $20- 
or  $30-million — will  rise  to  astronomical  proportions.  Big  money — whether  the 
President's  own  or  someone  else's — will  become  even  more  influential  in  Presiden- 
tial elections  than  it  now  is. 

Certainly  another  result  will  be  to  accelerate  the  trend  toward  campaigning 
through  television,  with  all  that  implies  about  the  substitution  of  the  artfulness  of 
Madison  Avenue  for  the  more  traditional  arts  of  political  persuasion.  Personal 
appearances  by  candidates  will  undoubtedly  be  reduced;  so,  too,  will  candidates' 
knowledge  of  or  care  for  special  local  conditions  and  problems.  One  can  almost 
imagine  that  we  will  witness  a  revival  of  the  old  front-porch  Presidential  campaign, 
except  that  instead  of  staying  at  home,  candidates  will  ensconce  themselves  in  a 
television  studio  in  New  York  from  which  they  will  rarely  emerge.  Everyone  will 
have  more  equal  "access"  to  the  candidate  and  the  campaign — which  is  to  say  that 
everyone  will  have  equally  little  access  to  a  campaign  of  minimal  political  sub- 
stance. Things  will  be  "fairer,"  but  will  they  really  be  better? 

The  other  consequences  of  direct  election  are  full  of  ironies.  Probably  none  is 
more  piquant  than  the  situation  in  which  the  television  networks  will  find  them- 
selves on  election  night.  The  networks,  of  course  have  been  instrumental  in  mobi- 
lizing public  sentiment  for  reform  of  the  electoral  system  this  past  year.  But  they 
will  certainly  not  be  as  happy  under  the  direct-election  system  as  they  now  imagine. 
Under  the  existing  method  of  electing  the  President,  the  networks  report  the 
outcome  in  each  state.  Thus,  they  have  50  separate  events  to  report,  and  each 
outcome  becomes  final  (or  is  predicted  on  the  basis  of  a  computer  analysis)  at  a 
different  time.  This  succession  of  outcomes  creates  drama,  progressing  throughout 
the  evening  and  reaching  its  culmination  at  the  moment  when  one  candidate  finally 
wins  enough  electoral  votes  for  a  majority. 

With  a  system  of  direct  election,  however,  there  will  be  no  such  cumulative 
drama.  The  tallies  of  popular  votes  will,  during  the  first  several  hours,  not  be  very 
meaningful.  Nothing  will  be  decided  until  the  votes  in  California,  Oregon,  Washing- 
ton, even  Hawaii  and  Alaska,  have  been  counted.  It  would  make  for  a  long,  dull 
night — and  ironically,  it  will  almost  certainly  force  the  networks  to  report  the 
outcome  state  by  state,  in  order  to  infuse  some  semblance  of  drama  into  the  evening. 
Thus,  if  our  current  electoral  system  doesn't  exist,  television  will  doubtless  reinvent  it, 
,  or  something  like  it! 

Much  more  serious  would  be  the  effect  on  our  party  conventions.  It  is  virtually 
certain  that  the  structure  of  political  influence  in  these  conventions  will  undergo  a 
quiet  but  significant  shift.  Under  the  current  electoral  system,  party  leader  from 
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the  big  states  possess  a  disproportionate  share  of  influence.  Partly  this  is  because 
their  states  have  large  numbers  of  voters  in  the  convention.  But  another  reason  for 
their  influence  is  that  no  candidate  can  hope  to  win  the  general  election  without 
complete  cooperation  from  party  organization  from  party  organizations  in  the  fierce- 
ly competitive  big  states,  which  is  where  the  outcome  of  the  election  is  decided. 

One  may  deplore  the  methods  or  opinions  of  political  bosses  in  the  big  states  and 
cities.  Yet  those  who  are  quickest  to  deplore  may  yet  be  soonest  moved  to  nostalgia. 
After  all,  every  single  one  of  our  most  revered  recent  Presidents  and  Presidential 
candidates  has  owed  his  nomination  to  the  sponsorship  of  one  or  another  boss: 
F.D.R.  was  the  candidate  of  boss  Ed  Flynn;  Adlai  Stevenson  was  catapulted  into  the 
national  picture  by  Jake  Arvey,  and  John  Kennedy  would  never  have  been  nomi- 
nated without  Richard  Daley  and  John  Bailey. 

Under  a  system  of  direct  election,  the  big-state  party  leaders  would  still  have  the 
influence  in  the  nominating  convention  that  the  numbers  of  their  delegates  war- 
ranted. But  the  cooperation  of  the  big-state  party  organizations  would  be  vastly  less 
important  than  it  is  now.  For,  with  direct  election,  a  small  margin  of  victory  in  a 
big  state  would  have  no  particular  significance.  Accordingly,  it  is  the  party  organi- 
zations in  the  one-party  states  that  would  become  particularly  important  to  a 
successful  campaign  effort.  Instead  of  needing  the  cooperation  of  the  party  leaders 
in  New  York  or  Chicago,  the  Democratic  candidates  will  expecially  need  the  help  of 
leaders  in  Louisiana,  in  Alabama,  in  Mississippi,  while  the  Republican  candidates 
will  be  especially  beholden  to  party  influentials  in  Utah,  Nebraska  and  other  rock- 
ribbed  Republican  states  where  a  strong  get-out-the-vote  effort  will  pay  off  hand- 
somely. If  this-be  progress,  a  great  many  progressives  are  going  to  find  themselves 
mightily  bewildered. 

And  here  we  touch  on  one  of  the  most  important  likely  consequences  of  direct 
election.  The  Presidency  in  the  20th  century  has  been  the  source  of  almost  every 
important  piece  of  reform  legislation  enacted  by  our  national  Government.  It  is 
hard  to  imagine  that  an  activist,  liberal  Presidency  would  have  emerged — let  alone 
persisted  over  the  decades — had  it  not  been  for  the  preponderance  of  the  big  states 
under  our  current  electoral  system,  and  the  special  influence  of  minority  groups  in 
these  big  states.  Public  opinion  polls  have  persistently  revealed  that  the  special 
brand  of  activism  which  has  typified  the  Presidential  wing  of  the  Democratic  (and, 
to  a  lesser  extent,  the  Republican)  party  has  never  enjoyed  the  sustained  support  of 
a  clear  numerical  majority  of  our  citizens.  It  seems  altogether  probable  that,  under 
a  system  of  direct  election,  the  President  could  assume  more  of  the  character  of  an 
umpire  among  contending  interests,  less  of  the  character  of  a  leader  who  mobilizes 
the  national  will  for  public  purposes.  This  is,  after  all,  usually  the  case  with  our 
popularly  elected  mayors,  and  governors. 

One  could  understand,  then,  if  liberals  were  opposing  the  direct  election  of  the 
President,  while  conservatives  were  agitating  for  it.  But,  paradoxically  the  situation 
is  just  the  reverse.  And  this  should  give  us  a  clue  that  a  high  order  of  ideological 
passion  is  abroad  in  the  land,  and  that  the  movement  to  abolish  the  Electoral 
College  has  a  thurst  that  goes  far  beyond  its  ostensible  purpose  of  modernizing  an 
old  institution. 

At  least  as  important  in  the  long  run— and  important  to  every  one  of  us  whether 
liberal  or  conservative— is  the  likely  influence  of  direct  popular  election  on  our  two- 
party  system.  We  all  tend  to  take  it  for  granted  that  the  two-party  system  is 
somehow  sewn  into  the  very  fabric  of  our  character  as  a  politically  "moderate" 
people,  committed  to  the  politics  of  "consensus."  This  is  almost  surely  a  delusion. 
The  most  important  factor  making  for  a  two-party  system  has  been  the  winner-take- 
all  feature  of  our  electoral  system. 

To  be  elected  to  Congress,  to  a  state  legislature,  or  to  the  Presidency,  a  candidate 
must  win  a  plurality  (or  in  the  case  of  the  Presidency,  a  majority)  on  the  first 
ballot— with  the  first  ballot  being  the  only  ballot.  A  candidate  who  is  serious  about 
winning,  therefore,  has  a  very  strong  incentive  to  establish  as  broad  an  appeal  as  he 
can,  both  to  his  own  diverse  constituency  and  to  potential  defectors  from  the  "other 
side."  Inevitably— and  this  is  something  political  scientists  are  nearly  unanimous 
about— any  single-member,  single-ballot  district  system  of  election  tends  to  encour- 
age a  two-party  vote.  After  its  fashion,  the  Electoral  College  has  done  much  to 
msure  that,  despite  the  political  fragmentation  caused  by  division  of  powers  and 
federalism,  despite  our  racial  and  ethnic  and  regional  heterogeneity,  this  nation  as 
a  whole  has  had  but  two  major,  permanent  parties— disorganized  and  even  inchoate, 
perhaps,  but  nevertheless  two  parties  and  not  a  mass  of  parties  that  intransigently 
reflect  every  fine  color  in  the  political  spectrum. 

As  Prof.  Alexander  Bickel  of  the  Yale  Law  School  has  eloquently  argued,  direct 
election  of  the  President  and  the  establishment  of  a  runoff  system  (to  replace  the 
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current  procedure  of  sending  an  inconclusive  election  to  the  House  of  Representa- 
tives) will  destroy  many  of  the  incentives  supporting  a  two-party  system,  in  which, 
precisely  because  the  gulf  between  the  parties  is  not  too  vast,  the  transfer  of  power 
can  be  accomplished  without  social  convulsion  or  civil  strife.  The  runoff  provision, 
for  example,  gives  every  extremist  leader  the  hope  which  the  Electoral  College's 
winner-take-all  system  denied  him:  that  of  being  able,  by  bargaining  prior  to  the 
runoff,  to  exert  some  leverage  in  the  final  choice  of  the  President.  Presidential 
elections  are  quite  close,  more  often  than  not;  and  there  would  have  been  many 
occasions  in  the  past  century  when,  under  direct  election,  a  runoff  would  have  been 
probable  and  bargaining  with  minority  candidates  inevitable.  In  contrast,  under  the 
present  system,  no  election  has  been  thrown  into  the  House  during  all  that  time. 

And  the  direct-election  system  will  have  its  own  direct  effects  on  the  parties.  It 
could  happen  that  protest  candidates  who  are  animated  by  the  demands  of  con- 
science, and  who  fail  to  win  their  party's  nomination,  might  in  the  name  of  con- 
science nevertheless  present  themselves  to  the  electorate  in  the  November  election. 

The  current  system  makes  such  a  strategy  extremely  difficult  technically  and, 
usually,  suicidal  politically.  The  direct-election  method  would  remove  the  technical 
necessity  of  meeting  the  different  requirements  of  each  state  for  getting  on  the 
ballot,  and  it  would  also  render  the  option  of  running  in  the  general  election, 
despite  failing  of  nomination,  far  more  appealing. 

Who,  for  example,  can  doubt  that,  under  a  direct-election  system,  Eugene  McCar- 
thy would  have  run  as  an  independent  in  the  last  general  election?  If  he  had, 
Humphrey's  vote  would  certainly  have  been  diminished  sharply,  and,  quite  possibly, 
Nixon's  too,  if  to  a  lesser  extent.  George  Wallace's  vote,  by  contrast,  would  have 
been  little  affected.  It  is  entirely  likely  that  a  runoff  would  have  been  necessary, 
and,  though  Wallace  would  not  have  been  in  the  runoff,  he  would  unquestionably 
have  been  in  a  position  to  influence — perhaps  decisively — its  outcome.  Yet  it  is  the 
supporters  of  Senator  McCarthy  who  now  most  strongly  press  for  direct  election 
because  of  the  role  Wallace  might  have  played  had  there  been  no  initial  majority  in 
the  Electoral  College  in  1968,  with  the  election  being  then  thrown  into  the  House! 

Among  the  many  scholars  who  have  studied  the  various  methods  for  electing  the 
President,  the  preponderant  opinion  is  that  direct  election  would,  in  the  long  run, 
fragment  our  party  system  and  diminish  the  legitimacy  of  the  Presidential  succes- 
sion. The  curious  thing  is  how  people  react  to  such  predictions — or,  more  precisely, 
how  they  fail  to  react.  During  this  past  spring's  hearings  of  the  House  Judiciary 
Committee,  for  example,  all  the  arguments  for  and  against  the  various  modes  of 
election  were  set  forth,  and  the  Congressmen  appeared  to  understand  them  perfect- 
ly well. 

Yet  time  and  again,  the  committee  members  showed  a  profound  reluctance  to 
appreciate  the  importance  and  seriousness  of  the  criticisms  of  direct  Presidential 
election.  They  kept  coming  back  to  a  single,  abstract  political  dogma:  one  man,  one 
vote,  and  each  vote  to  be  weighed  in  the  same  balance.  The  anticipated  conse- 
quences of  direct  popular  election  seemed  unable  to  affect  their  judgment;  it  was  as 
if  it  had  been  divinely  ordained  that  only  one  factor,  only  one  criterion  was  properly 
involved  in  deciding  how  we,  as  citizens  of  a  democracy,  should  elect  our  President. 

This  obsession — it  can  hardly  be  called  anything  else — testifies  to  the  extent  to 
which,  in  recent  decades,  the  democratic  idea  has  been  vulgarized  and  trivialized. 
From  being  a  complex  idea,  implying  a  complex  mode  of  government,  appropriate  to 
a  large  and  complex  society,  the  idea  of  democracy  has  been  debased  into  a  simple- 
minded,  arithmetical  majoritarianism — government  by  adding  machine.  Just  how 
far  popular  opinion  has  moved  in  this  direction  can  be  seen  in  the  mythical  history 
which  our  modern  critics  of  American  politics  have  spun  about  the  Electoral  College 
itself 

At  the  heart  of  this  mythical  history  lies  the  belief,  repeated  again  and  again  by 
men  who  ought  to  know  better,  that  the  Electoral  College  was  intended  to  be  an 
explicitly  elitist  and  antidemocratic  institution,  and  assembly  of  wise  establishmen- 
tarians  who,  with  cool  deliberation,  would  make  a  choice  too  important  and  too 
difficult  to  be  left  to  the  common  man.  Just  how  mythical  this  image  is  can  be 
judged  from  two  simple  facts.  First,  under  the  Constitution,  the  Electoral  College 
never  assembles  to  deliberate  as  a  body— the  electors  go  to  their  respective  State 
Capitols,  and  no  farther.  Secondly,  the  Constitution  leaves  it  to  the  states  to  decide 
how  the  electors  are  to  be  chosen— they  can  be  appointed  by  the  Governor,  elected 
by  the  state  legislature,  or  elected  by  the  people  as  a  whole,  either  as  a  slate,  or 
individually,  or  by  proportional  representation,  or  in  any  other  way. 

Indeed,  the  one  thing  that  practically  all  the  delegates  to  the  Constitutional 
Convention  were  clear  on  was  that  they  were  establishing  a  "popular  government," 
or  a  system  of  representative  democracy.  It  is  true  that  they  believed  mankind  to  be 
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weak  and  easily  corrupted.  But  their  solution  to  this  problem  was  not  preemptorily 
to  exclude  any  part  of  the  population  from  participation  in  political  life.  In  fact,  the 
Founding  Fathers'  distinctive  contribution  to  the  theory  of  constitutional  democracy 
was  the  idea  that  the  best  way  to  correct  for  the  weaknesses  of  human  judgment 
was  to  open  up  the  political  process  to  every  group,  large  and  small,  and  that  the 
more  groups  there  are  with  access  to  governmental  institutions,  and  the  more 
various  the  modes  of  access,  the  wiser  and  more  just  a  popular  government  would 
be. 

But  the  Founders  were  further  intent  on  assuring  that  this  system  of  popular 
government  would  also  be  a  system  of  liberal  government — one  in  which  the  indi- 
vidual would  enjoy  massive  protection  against  unjust  infringement  by  government 
of  his  rights  and  liberties.  The  "popular"  character  of  the  new  government  ensured 
that  no  minority  could  easily  use  public  power  to  such  an  end.  But  what  of  tyranni- 
cal actions  taken  by  a  temporary  majority?  The  Convention's  answer  to  this  possibil- 
ity was  to  divide  sovereign  power  among  various  institutions  so  that  not  one  but 
several  majorities,  each  differently  constituted,  would  have  to  concur  before  a  law 
could  be  enacted.  That  is  why  the  House,  the  Senate,  and  the  Presidency  are  all 
elected  in  different  ways.  And  that  is  the  general  idea — not  any  dark,  antidemocrat- 
ic intention — behind  the  original  constitutional  procedures  for  electing  the  Presi- 
dents, and  it  is  still  the  effective  import  of  those  procedures,  as  adapted  through 
almost  two  centuries'  evolution,  today." 

The  persistence  of  a  mythical  history  of  the  Electoral  College  shows  how  much  we 
tend  to  reduce  complex  issues  of  government  and  politics  into  a  mere  catechism  of 
simple  questions  and  of  stock,  moralizing  answers.  Such  an  approach  to  political  life 
is  disheartening  enough  in  even  the  best  of  circumstances.  But  applied  to  our  most 
important  governmental  institution,  in  a  most  difficult  time,  it  is  little  short  of 
scandalous.  As  The  New  Republic — which,  on  this  issue,  has  been  superbly  intelli- 
gent (and,  since  its  constituency  is  liberal  to  the  core,  courageous  too) — recently 
remarked  in  an  editorial: 

"...  Throughout  our  history  we  have  perceived  other  values  in  government  than 
its  reflection  of  simple  majorities  of  the  moment,  which  are  in  any  event  not  easy  to 
find  or  may  be  whipped  up  on  demand.  We  have  lived  in  this  democracy  as  a  rather 
complex  sum  of  these  values,  not  just  as  uncompromising  majoritarianism.  We  have, 
since  Madison,  understood  that  people  tend  to  act  politically  not  so  much  as  individ- 
uals as  in  groups;  that  they  have  opinions,  preferences  and  interests  which  vary  in 
intensity,  thus  calling  for  varying  degrees  of  respect  and  forbearance  on  the  part  of 
others,  even  if  these  others  constitute  a  majority;  that  majorities  sometimes  act 
rashly  and  even  mindlessly,  and  may  need  to  be  given  pause;  that,  in  short,  influ- 
ence and  even  power  should  be  distributed  more  widely  than  they  would  be  in  rigid 
adherence  to  the  majoritarian  principle,  so  that  government  may  rest  on  wide- 
spread consent  rather  than  teetering  on  the  knife-edge  of  a  transient  51  per 
cent.  .  .  .  Practical  men  interested  in  perfecting  the  American  democracy  are  well- 
advised  to  disenthrall  themselves  from  the  romance  of  pure  majoritarianism." 

These  are  sensible  words.  But  it  is  clear  the  Zeitgeist  seems  determined  that  they 
should  fall  on  deaf  ears. 


'  The  fact  that  the  present  Electoral-College  system  is  as  much  a  product  of  American  history 
as  It  IS  of  the  Constitution  is  frequently  overlooked.  As  has  been  noted,  neither  the  popular 
election  of  electors  nor  the  winner-take-all  principle  is  in  the  Constitution.  The  Electoral 
College,  whatever  its  deficiencies,  is  no  mere  archaism. 
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